This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


mi 


NElJl.  TkA^Sl 


1 


III 


HN    gXZP    t. 


Digitized  by 


Google 


^j^]>ti 


!:s  OF 

B08^     H   XiZBHA&i 

FRANKLIN  PLACE, 


Not  more  than  three  yolnmes  shall  be  taken 
oat  at  the  same  time,  and  no  bool^  shall  be 
permitted  to  be  taken  or  used,  but  by  the  owner 
of  a  share,  or  his  family. 

For  the  first  year  after  the  admission  of  a 
Book,  a  fine  of  len  cents  is  incurred  for  each 
library  day  it  may  be  kept  beyond  the  time  I 
limited  on  the  cover;  and,  after  the  first  year,  i 
j  of  fire  cents  per  library  day,  if  detained^eyond 
I  fire  weeks;  — for  abuse  of  Books,  ihe  value 
■  thereof  when  new.    If  any  Book  be  lost,  the 
same  must  be  replaced  by  a  similar  volume,  or', 
by  paying  the  current  price  of  a  new  volume  *•  \ 
if  It  be  pan  of  a  set,  the  remj     4er  must  be 
taken,  paying  the  current  price         n  ew  set 

'Three  Dollars  assess^en'  .^  ^  paid 

previotte  to  the  delivery  of  «»*      «'i',  '  ^^t  the 
annual  meeting. 

All  Books  must  be  returned  to  ttu       - . 

( for  inspection  on  the  Saturday  previou.         ^ 

annual  meeting,  which  is  always  on  the  Sfc^.  ad 

Friday  of  June:  .t^^e  fine  for  non-compliance  is 

,  one  dollar.  ,   .  . 

Books  must  be  called  for  by  their  numbers, . 
and  not  by  their  titles.  ^      ,      , 

The   Library   is   opened   every  Tuesday, 
Thursday,  and  Saturday  afternoons,  from  3  tot 
6  in  summer,  and  3  to  5  in  winter;-- also 
every  Saturday  forenoon,  from  10  to  1  ©clock. 
>    No  person  shall  be  allowed  to  go  withm  thc'^ 
railing,  or  to  take  down  any  Book,  without  the  , 
specisd  leave  of  the  Librarian. 

The  present  pijce  of  a  share  is  ^dollaisj. 


1 


.•  -i    / 


igitized  by  LjOOQIC 


Digitized  by 


Google 


I 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by  VjOOQIC  J 


TRIAL 
SAMUEL    CHASE, 

AN  ASSOCIATE  JUSTICE 

Of     TBK 

iUPREME  COURT  OF  THE  UNITED  STATES, 

IMPEACHED 

BT    THS 

HOUSE  OF  REPRESENTATIVES, 
ton 

HIGH  CRIMES  AND  MISDEMEANORS, 

BEiroRK     tH£ 

SENATE  OF  THE  UNITED  STATES; 


TAKEN    IN    SHORT-HAND 

J9r  SAMUEL  a.  SMITH  Anb  THOMAS  LLOtD; 


VOLUME  II, 

idUBBBBBBBaa^SSaBSaBSBBBBi 


WASHINGTON  CITY : 

PRINTED    FOR    SAMUSL    H.    SMITH. 
•••••••••• 

1805. 


Digitized  by 


Google 


KF  )>Kl 


,o,NlVEP.SiTYl 
MAR  5  ^&*» 


Digitized 


:ed  by  Google 


TRIAL  OF  SAMUEL  CHASE. 


THURSDAY.  Fbbkuary    31,  1805? 
Mr.  CLARK. 

Mr.  Prksidevt, 

I  RISE  only  to  make  a  few  remarks  on  two 
of  the  articles,  the  fifth  and  sixth,  that  the  coun- 
Bel  for  the  respondent  may  be  possessed  of  all  the 
points  we  mean  to  make.  I  will  endeavor  in  a 
few  words  to  state  the  praftice  which  we  think 
ought  to  have  been  pursued  in  the  case  of  Callen- 
dar.  The  pra6lice  in  the  federal  courts  is  regulated 
by  that  in  each  state.  If  this  position  be  corre6V, 
we  contend,  that  the  proper  process  in  the  case  of 
Callendar  was  a  summons.  An  a6l  of  Virginia* 
passed  in  the  year  1792,  provides  that  the  grand 
jury  **  shall  present  all  treasons,  murders,  felonies, 
or  other  misdemeanors  V)hatsoevery  which  shall  have 
been  committed  or  done  within  the  distri61:  for 
which  they  are  impannelled." 

By  another  a£l  of  Virginia,  passed  in  the  same 
year,  it  is  enabled  that  **  upon  presentment  made 
by  the  grand  jury  of  an  offence  not  capita^  the 
court  shall  order  the  clerk  to  issue  a  summons  or 
other  proper  process  against  the  person  or  persons 
so  presented,  to  appear  and  answer  such  present- 
ment at  the  next  courts  and  thereupon  hear  and 
determine  the  same  according  to  law." 

In  this  last  provision  the  words  "  or  other  pro^ 
per  process^'*  have  a  direfil  application  to  the  pre- 
vious provision ;  which  enacts  that  the  grand  jury 
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shall  present  all  treasons,  murders,  felonies  "  or 
other  misdemeanors."  For  treasons,  murders  and 
felonies,  we  admit  that  a  capias  is  the  proper 
process;  and  when  the  law  diredls  other  proper 
process  J  it  had  reference  to  a  class  of  crimes  where 
a  capias  was  required.  It  is  in  vain  alleged,  that 
the  counsel  for  Callendar  made  no  objedlion  to  the 
process  issued.  They  were  not  at  that  time  to  be 
considered  as  his  counsel ;  it  was  only  after  he 
was  brought  into  court  that  their  duty  commenced. 

Further,  whether  the  proper  process  was  a  ca- 
pias or  summons,  the  law  of  Virginia  requires 
that  it  shall  be  rttumable  to  the  next  court ;  and  I 
contend  that  this  point  is  established  by  the  English 
praftice.  To  shew  which  I  refer  to  Hawkins 
Fleas  of  the  crown,  where  it  is  stated  that  a  'oenire 
fact  as  J  which  is  in  the  nature  of  a  summons,  is 
the  proper  process,  and  that  it  is  returnable  to  th^ 
next  court. 

It  was  surely  then  the  duty  of  the  judge  to  be  acr 
quaintcd  with  the  laws  of  England,  however  un- 
acquainted he  may  have  been  with  the  laws  of 
Virginia.  He  cannot.  thereforCt  on  this  ground, 
attempt  a  justification  from  ignorance.  In  his  an- 
swer he  infornis  us  that  ignorance  of  the  law  is  no 
excuse.  If  it  is  no  excuse  in  an  unlettered  indi^ 
vidual,  shall  it  constitute  the  apology  of  him  who 
was  expressly  appointed  to  expound  the  law  and  adr 
minister  justice  ?  And  if  on  this  occasion  he  was 
not  acquainted  with  the  law,  did  it  therefore  be.- 
come  him  to  proceed  with  such  fatal  precipitancy  ? 
No  sooner  was  the  presentment  made,  than  the 
marshal,  before  any  indiflment  was  brought  iji, 
was  dispatched  after  Callendar,  W^  can  only  ac- 
count for  this,  by  supposing  that  it  was  the  niten- 
tion  of  the  judge  to  act  in  conformity  to  his  previ- 
ous declaration,  however  jocularly  it  may  haye 
fs^cmcd  to  have  been  made  ;  and  that  this  was  one 
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of  the  means  he  had  determined  to  pursue  in  order 
to  convidl  Callendar,  regardless  of  the  dignity  of 
his  station  or  the  innocence  of  the  man.  Having 
oflfered  these  few  remarks,  I  am  instructed  to  say- 
that  the  case  is  fuUy  opened  on  the  part  of  the 
prosecution* 

Mr.  HOrKINSON, 

Mr.  President, 

WE  cannot  remind  you,  and  this  honourable 
court,  as  our  opponents  have  so  frequently  done, 
that  we  address  you  in  behalf  of  the  majesty  of 
the  people^ — We  appear  for  an  an  ancient  and  infirm 
man,  whose  better  days  have  been  worn  out  in  the 
service  of  that  country  which  now  degrades  him  ; 
and  who  has  nothing  to  promise  you  for  an  honour- 
able acquittal  but  the  approbation  of  your  own  con- 
sciences. We  are  happy,  however,  to  concur 
with  the  honorable  managers  in  one  point-^I 
mean  the  importance  they  are  disposed  to  give 
to  this  cduse.  In  every  relation  and  respect 
in  which  it  can  be  viewed,  it  is  indeed  of  infinite 
importance.  It  is  important  to  the  respondent  to 
the  full  amount  of  his  good  name  and  reputation, 
and  of  that  little  portion  of  that  happiness,  the 
small  residue  of  his  life  may  afford.  It  is  impor- 
tant to  you,  Senators  and  Judges,  inasmuch  as 
you  value  the  judgment  which  posterity  shall  pass 
upon  the  proceedings  of  this  day.  It  is  important 
to  our  country,  as  she  estimates  her  charafter  for 
sound,  dignified  and  impartial  justice  in  the  eyes  of 
a  judging  world.  The  little,  busy  vortex  that 
plays  immediately  round  the  scene  of  ad  ion,  con- 
siders this  proceeding  merely  as  the  trial  of  Judge 
Chase,  anci  gazes  upon  him  as  the  only  person  in- 
terested in  the  result.     This  is  a  false  and  imper- 
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fe6l  yiew  of  the  case.  It  is  not  the  trial  of  Judge 
Chase  alone.  It  is  a  trial  between  him  and  his 
country  :  and  that  country  is  as  dearly  interested 
as  the  Judge  can  be,  in  a  fair  and  impartial  invcsti* 
gation  of  the  case,  and  in  a  just  and  honest  decisis 
•  on  of  it.  There  is  yet  another  dread  tribunal  to 
which  we  should  not  be  inattentive.  We  should 
look  to  it  with  solemn  impressions  of  respeft.  It 
is  posterity — the  race  of  men  that  will  come  after 
us.  When  all  the  false  glare  and  false  importance 
of  the  times  shall  pass  away — when  things  shall 
scttledown  into  a  state  of  placid  tranquility  and 
los4Pput  bustling  motion  that  deceives  with  false 
appearances— when  you^  most  honourable  Sena- 
tors,  who  sit  here  to  judge,  as  well  as  the  respon-* 
dent  who  sits  here  to  be  judged,  shall, alike  rest  in 
the  silence  of  the  tomb,  then  comes  the  faithful, 
the  scrutinizing  historian,  who  without  fear  or  fa- 
favour  will  record  this  transaflion ;  then  comes  a 
just  and  impartial  posterity,  who,  without  regard 
to  persons  or  to  dignities,  will  decide  upon  your 
decision.  Then,  I  trust,  the  high  honour  and  in^ 
tegrity  of  this  court  will  stand  recorded  in  the  pure 
language  of  deserved  praise,  and  this  day  will  be 
remembered  in  the  annals  of  our  land,  as  honour^ 
able  to  the  respondent,  to  his  judges,  and  to  the 
justibe  of  our  country. 

We  have  heard,  sir,  from  the  honourable  ma- 
nagers who  have  addressed  you,  many  harsh  ex- 
pressions. I  hope,  sir,  they  will  do  no  harm. 
We  have  been  told  of  the  respondent's  unholy  sins, 
which  even  the  heavenly  expeftation  of  sincere  re- 
pentance cannot  wash  away  ;  we  have  been  told  of 
his  volumes  of  guilt,  every  page  of  which  calls 
loudly  for  punishment.  This  sort  of  language  but 
pursues  the  same  spirit  of  asperity  and  reproach 
which  was  begun  in  the  replication  to  our  answer. 
But  we  come  here,  sir,  not  to  complain  of  any 
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tiling ;  ti^c  come  expcfting  to  bear  and  to  for1>eit 
tnuch.  It  does  indeed  seem  to  me,  that  the  repli- 
cation filed  by  the  honourable  managers  on  behalf 
of  the  House  of  Representatives  and  of  all  th<$ 
people,  carries  with  it  more  acrimony  than  eitti^ 
the  occasion  or  their  dignity  demanded.  It  may 
be  said  they  have  resorted  for  it  to  English  prece- 
dent, and  framed  it  from  the  replication  filed  in  the 
celebrated  case  of  Warren  Hastings*  There  is^ 
however,  no  similarity  between  that  case  and  ours* 
Precedents  might  have  been  found  more  mild  in 
their  character  and  more  adapted  to  the  circnmstan* 
ces  of  our  case.  The  impeachment  of  Hastings 
Was  not  instituted  on  a  petty  catalogue  of  frivolous 
occurrences,  more  calculated  to  excite  ridik)ute 
than  apprehension,  but  for  the  alleged  murder  of 
princes  and  plunder  of  empires*  If,  however,  the 
choice  of  this  case  as  a  precedent  for  our  pleadings 
has  exposed  us  to  some  unpleasant  expressions,  it 
also  furnishes  to  us  abundance  of  consolation  and 
hope.  There,  the  most  splendid  talents  that  ever 
adorned  the  British  nation  were  strained  to  their  ut- 
most exertion  to  crush  the  devoted  viftim  of  ma- 
lignant  persecution.  But  in  vain— The  stern  in- 
tegrity—the enlightened  perception— the  immo« 
veabl^  justice  of  his  judges  stood  as  a  barrier  be* 
tween  him  and  destru6lion,  and  safely  protected 
litm  from  the  fury  of  the  storm- — So,  I  trust  in 
God,  it  will  be  with  us- 

In  England,  the  impeachment  of  a  judge  is  a 
rare  occurrence.  I  recolledl  but  two  in  half  a  cen- 
tury.  But  in  our  country,  boasting  of  its  supe- 
rior purity  and  virtue,  and  declaiming  ever  against 
the  vice,  venality  and  corruption  of  the  old  world, 
seven  Judges  have  been  prosecuted  criminally  in 
about  two  years.  A  melancholy  proof  either  of  ex- 
treme and  unequalled  corruption  in  our  Judiciary^ 
oi'  of  strange  and   persecuting  times  among  us. 
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The  first  proper  objefl  of  oiir  inquiries  in  thi* 
case  IS)  to  asoertain  with  proper  precision   what 
ticts  or  offences  of  a  publie  officer  are  the  objeds  of 
impeachments     This  question  meets  us  at  the  very 
threshold  of  the  case*     If  it  shall  appear  that  the 
charges  exhibited  in  these  articles  of  impeachment 
are  not^  even  if  true,  the  constitutional    subje£ls 
of  impeachment^  if  it  shall  turn  out  on   the  inves« 
tigation  that  the  Judge  has  really  fallen  into  error^ 
mistake  or  indiscretion^  yet  if  he  stands  acquitted 
in  proof  of  any  such  adls  as  by  the  law  of  the  land 
are  impeachable  offences,  he  stands  intitled  to  dis«« 
chai^  on  his  trial*     This  proceeding  by  impeach-* 
ment  is  a  mode  of  trial  created  and  defined  by  the 
constitution  of  our  country  ;  and  by  this  the  court 
is  exclusively  bound.     To  the  constitution  then  wc 
must  exclusively  look  to  discover  what  is  or  is  not 
impeachable.     We  shall  there  find  the  whole  pro* 
cceding  distin£lly  marked  out ;  and  every  thing  de-* 
signaled  and  properly  distributed  necessary  in  the 
construflion  X){  a  court  of  criminal  jurisdidion^ 
We  shall  find,     1.    Who  shall  originate  or  present 
an  impeachment.     2.     Who  shall  try  it.     3.    For 
what  offences  it  may  be  used*     4.     What  is  the 
punishment  on  conviction.      The    first  of  these 
points  is  provided  for  in  the  2d  sec.  of  the    1st 
art.  of  the  constitution )  where  it  is  declared   that 
^*  the  House  of  Representatives  shall  have  the  sole 
power  of  impeachment.''     This  power  corresponds 
with  that  of  a  grand  jury  to  find  a  presentment  or 
indictment.     In  the  third  section  of  the  same  arti- 
cle, the  court  is  provided  before   whom  the  im- 
peachment  thus  originated  shall  be  tried — **  the 
Senate  shall  have  the  sole  power  to  try  all  impeach* 
ments."     And  the  fourth  section  of  the  second  ar- 
ticle points  out  and  describes  the  offences  intended 
to  be  impeachable,  and  the  punishment  which  is  to 
follow  conviction  ;  subject  to  a  limitation   iu   the 
third  section  of  the  first  article. 
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Have  any  facts  then  been  given  in  evidence 
'against  the  respondent  which  make  him  liable  to  be 
proceeded  aj^ainst  by  this  high  process  of  impeach^ 
iment  ?  What  are  the  offences  ?  What  is  the 
constitutional  description  of  those  official  a6ls,for 
Which  a  public  officer  may  be  arra.igned  before  this 
high  court  ?  In  the  fourth  seftion  of  the  second 
article  of  the  constitution  it  is  declared  that  **  the 
President,  Vice-President  and  all  civil  officers  of 
the  United  States  shall  be  removed  from  office  on 
impeachment  for,  and  conviflion  of,  treason,  bri- 
bery, or  other  high  crimes  and  misdemeanors/^ 
Treason  or  bribery  is  not  alledged  against  us  oa 
this  occasion.  Our  offences  then  must  come  un« 
der  the  general  description  of  ^^  high  crimes  and 
tnisdemeanors,*'  Or  we  are  not  impeachable  by  the 
constitution  of  the  United  States^  I  offer  it  as  a 
position  I  shall  rely  upon  in  my  argument,  that  no 
judge  can  be  impeached  and  removed  from  office 
for  any  adl  or  olffence  for  which  he  could  not  be  in- 
diAedk  It  must  be  by  law  an  indidlable  offence* 
One  of  the  gentlemen  indeed  who  condu£l  this 
prosecution,  (Mr.  Campbell)  contends  for  the  re« 
Verse  of  this  proposition,  and  holds  that  for  such 
official  a<51s  as  are  the  subjefl  of  impeachment,  na 
indictment  will  lie  or  can  be  maintained.  For# 
says  he,  it  would  involve  us  in  this  monstrous  Qp-^ 
pression  and  absurdity,  that  a  man  might  be  twice 
punished  for  the  same  offence*  once  by  impeadh- 
ment  and  then  by  indi£tment.  And  so  most  sure* 
ly'he  may ;  and  the  limitation  of  the  punishment 
on  irnpeachment  takes  away  the  injustice  and  op- 
pression the  gentleman  dreads.  A  slight  attention 
to  the  subjeft  will  shew  the  fallacy  of  this  gentle- 
man's do6lrine.  If  the  absurdity  and  oppression 
he  fears  will  really  ensue  on  indi6ling  a  man  fbr 
the  same  offence  for  which  he  has  already  been  im* 
peached)  they  must  be  charged  to  the  constitution 
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Itself/ which  In  the  s'd  seti.  of  the  1st  art.  iftef  lifei^" 
tilig  thcextent  of  the  judjgment  in  cases  of  impeach- 
ment,'goes  on  to  declare  that  **  the  party  convi(fled 
shall  nevertheless  be  liable  and  subjefl  to  indift-^ 
m,ent,  trials  judjgment  and  punishment  according 
to  Ww.'V,  The' idea  of  the  honourable  manager  isj 
that  for  afts  done  in  the  course  of  official   duty,  *a 

•jifdge  must  l)e  proceeded  against  exclusively  by 
]impeachmei\t ;  and  that  no  indiflmcnt  'will  lie  in 

Jsuch  case,  .  The  incoriredlness  of  this  notion  ap- 

*  pears  not  only  from  arefefence  to  the  constitution, 
but  to  the  known  law  of  England  also.     I  Vill  re- 

.  mind  you  of  a  case,  itated,  I  bclitve,  in  the  ele* 
mentary  books  of  the  law,  in  which  it  Is  said  that 
if  a  judge  undertakes  of  his  own  authority  id 
change  the  mode  of  punishment  prescribed  by  lajw 

,  for  any  crime,  he  is  indifltable;  for  instance,  should 
he  sentence  a  man  to  be  beheaded^  when  the   I^w 

.dire<aed  him  to  be  hanged/ the  Judge  is  guilty  of 
murder,  and  may  be  accordingly  indifled.  When, 
sir,  t  contend,  that  in  order  to  sustain  an  impeach- 
ment, an  offence  must  be  proved  upon  the  respon- 
dent which  would  support  anindi6ttnent,*I  do  not 
mean  to  be  understood  as  admitting  that  'the  con* 
verse  of  the  proposition  is  true  i  that  is,  that  eve- 

.  ry  a£t  or  offence  is  impeachable  whidh  is  indiflable. 
Far  from  it.  A  man  may  be  indiSlable  for  many 
violations  of  positive  law,  whJch  evince  no  mala 
menSy  no  corrupt  heart  or  intention — but  which 
would  not  be  the  ground  of  an  impeachment.  I 
will  instance  the  case  of  ali  assault,  'which  is  an 
indiftable  offence,  but  will  not  surely  be  pretended 
to  be  an  impeachable  offence,  for  which .  a  judge 
may  be  removed  from  office.  It  is  ti-ue  that  the 
2d  sec.  of  the  1st  art*  which  gives  the  House  of 
Representatives  the  sole  power  of  impeachment, 
does  not  in  terms  limit  the  exercise  of  that  power. 
But  its  obvious  meaning  is»  not  in  that  place,  to 
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describe  the^kiiid  of  a6^s  which  are  to  be  subjedli 
of  impeachment,  but  merely  to  declare  in  what 
branch  of  the  government  it  sliall  commence.  The. 
Qouse  of  Repriesejntatives  has  the  power  of  im- 
peachment ;  but  for  what  they  are  to  impeach,  i^ 
what  cases  they  may  exercise  this  delegated  pow-* 
er,  depends  on  other  parts  of  the  constitution,  an4 
not  on  their  opinion,  whim  or  caprice*     The  whole 
system  of  impeachment  must  be  taken  together  and 
not  in  disjointed  parts;  and  if  we  find  one  part  of 
the  .constitution  declaring  who  shall  commence  an 
impeachment,  we  fir)d  other  parts  of  it  declaring 
who  shall  try  it,  and  what, a6t^  and  wiiat  person^ 
^e  constitutional  subje£t^  of  tbi^  mode  of  triaK 
The  power  of  impeachment  is  with  the  House  of 
Representatives— rbut  only  for  impeachable  oflfen. 
ces.     They  ^re  to  proceed  against  the   ofience  in 
this  way  when  it  is  committed,  bqt  not  to  create 
the  offence,  and  make  any   acl   criminal  and   im-> 
peachable  at  their  will  and  pleasure.     yV^hat  i»  an 
offence  is  a  question  to  be  decided  by  tli^  constitu- 
tion and  the  law,  not  by  the  opinion   of  s(  single 
branch  of  the  legislature ;  and  when   the   offence 
thus  described  by  the  constitution  or  the  law  has 
been  committed,  then  jind  not  until  then,  has  the 
House  of  Hepresentatives  power  to  impeach  the  of- 
fender.    So  a  grand  jury  possesses  the  sole  power 
to  indijEl :  but  in  the  exercise   of  this  power  they 
are  bound  by  positive  law,  and  do  not  assume  un- 
der this  general  power  to  ma^e  »py  thing  indr^- 
^ble  which  they  mi^ht  disapprove.     If  it  were  so, 
we  should  indeed  have  a  strai^ge,  unsettled  and 
dangerous  penal  code.      No  man  could  walk  in 
safety,  but  would  be  at  the  m^rcy  of  the  caprice 
of  every  grand  jury  that  might  be  summoned;  and 
that  would  be  crime  tomorrow  which  is  innocent 
to  day. 

What  part  of  the  constitution  then  declares  any 
of  the  aas  charged  and  proved  upon  Judge  Chasc^ 
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even  in  the  worst  aspefl,  to  be  impeachable  ?  He 
has  not  been  guilty  of  bribery  or  corruption  ;  he 
is  not  charged  with  them^  Has  he  then  been  guil- 
•ty  of  "  other  high  crimes  and  misdemeanors  ?" 
In  an  instrument  so  sacred  as  the  constitution,  I 
presume  every  word  must  have  its  full  and  fair 
meaning.  It.  is  not  then  only  for  crimes  and  mis- 
demeanors that  a  judge  is  impeachable,  but  it 
must  be  for  high  crimes  and  misdemeanors.  Al- 
though this  qualifying  adjeftive  **  i6/^i>"  immedi- 
ately precedes  and  is  directly  attached  to  the  word 
f  *  crimes^'*  yet  from  the  evident  intention  of  the 
constitution  and  upon  a  just  grammatical  construe^ 
tion,  it  must  be  also  applied  to  ^^  misdemeanors.^^ 
Xhe  repetition  of  thisadjeflive  would  have  injured 
the  harmony  of  the  sentence  without  adding  any 
thing  to  its  perspicuity.  How  would  this  be  in 
common  parlance  ?  Suppose  it  should  be  said  that 
.at  this  trial  there  are  attending  many  ladies  and  gen- 
tlemen. Would  it  be  doubted  that  the  adjedlive 
^any  applies  to  gentlemen  as  well  as  ladies,  altho- 
jiot  repeated.  Or  if  there  is  any  thing  peculiar  in 
this  respefl  in  this  word  **  higb^'*  I  will  suppose  it 
were  said  that  among  the  auditors  there  are  men  of 
high  rank  and  station.  Would  it  not  be  as  well 
understood  as  if  it  were  said  that  men  of  high 
rank  and  high  station  are  here  ?  There  is  surelv 
no  diiference.  So  in  the  constitution  it  is  said, 
that  **  a  regular  statement  of  the  receipts  and  e3;- 
penditures  oi  all  public  money  shall  be  published 
from  time  to  time.'*  Is  not  the  account  to  be  re- 
gular as  well  as  the  statement  ?  I  should  have 
deemed  it  unnecessary  to  have  spent  a  word  on  so 
plain  a  point,  had  I  not  understood  that  a  difficul- 
ty would  probably  be  made  upon  it.  If  my  con- 
struction of  this  part  of  the  constitution  be  notad- 
initted,  and  tlie  adjeflive  **  high"  be  given  exclu- 
eivel)'  to  **  crimes*'  and  denied  to  ♦*  mibdcmean-» 
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ors,"  this  strange  absurdity  must  ensue.  That 
when  an  ofiicer  of  the  government  is  imi>eached 
for  a  crime,  he  cannot  be  convicted  unless  it  proves 
to  be  a  liigh  crime  :  but  he  may  neverthelcless  be 
convicted  of  a  misdemeanor  of  the  most  petty 
grade.  Observe,  sir,  the  crimes  with  which  these 
**  other  high  crimes'*  are  classed  in  the  consiitu- 
tion,  and  we  may  learn  something  of  their  charac- 
ter. They  stand  in  connection  with  "  bribery  and 
corruption  ;^*  tried  in  the  same  manner  and  sub- 
ject to  the  same  penalties.  But  if  we  are  to  lose 
the  force  and  meaning  of  the  word  "  bigb*^  in  re- 
lation to  misdemeanors,  and  this  description  of  of- 
fences must  be  governed  by  the  mere  meaning  of 
the  term  ♦*  misdemeanors,''  without  deriving  any 
grade  from  the  adjective,  still  my  position  remains 
unimpaired,  that  the  offence,  whatever  it  is,  which 
is  the  ground  of  impeachment,  must  be  such  an 
one  as  would  support  an  indictment.  "  Misde- 
meanor** is  a  legal  and  technical  term,  well  under- 
l&tood  and  defined  in  law ;  and  in  the  construction 
of  a  legal  instrument  we  must  give  to  words  their 
legal  significations — A  misdemeanor  or  a  crime, 
for  in  their  just  and  proper  acceptation  they  are 
synonimous  terms,  is  an  act  committed  or  omitted, 
In  violation  of  a/?«^//r  law,  either  forbidding  or 
commanding  it.  By  this  test,  let  the  conduct  of 
the  respondent  be  tried,  and,  by  it,  let  him  stand 
justified  or  condemned. 

IMcs  not,  sir,  the  court,  provided  by  the  con- 
stitution for  the  trial  of  an  impeachment,  give  us 
some  idea  of  the  grade  of  offences  intended  for  its 
jurisdiction?  Look  around  you,  sir,  upon  this 
awful  tribunal  of  justice—is  it  not  high  and  digni. 
fied,  collefling  within  itself  the  justice  and  ma- 
jesty  of  the  American  people  ?  Was  such  a  court 
created — does  such  a  court  sit  to  scan  and  punish 
'paltry  errorb  and  indiscretions  too  insignificant  to 
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have  a  name  in  the  penal  code,  too  pjaltry  for  tho 
notice  of  a  court  of  Quarter  sessions  ?  This  is.. 
indeed  employing  an  elephant  to  remove  an  atom^ 
too  minute  foe  the  grasp  of  an  insect.  Is  the  Se« 
nate  of  the  United  States  solemnly  convened  and. 
held  togethcr.in  the  presencie  of  the  nation  to  fix  a. 
standard  of  politeness  in  a.  judge,  and  mark  the. 
precinfls  of  judicial  decorum  ?  The  honourable 
gentleman  who  opened  the  prosecution  (Mr.  Ran-, 
doiph)  has  contended  for  a  Qontrary  do6lrine,  and 
held  that  many  things  are  impeachable  that  are  not 
indiclable.  To  illustrate  his  po&ition,  he  stated  the. 
cases  of  habitual  drunkenness  and  profane  swear- 
ing on  the  bench,  which  he  held  to  be  objef^s  of 
impeachment  and  not  of  indidlpent*  I  do  not  de-^ 
(sire  to  inipose  my  opinions  on  tliis  court  as  of  any, 
value.  But  surely  I  could  not  hesitate  to  say  tha( 
both  of  the  cases  put  by  the  gentleman  would  bo 
indif^able.  Is  there  not  known  to  us  a  class  of  of- 
fences, not  provided  for  indeed  by  the  letter  of  any 
statute,  but  which  come  under  the  general  protec- 
tion which  the  law  gives  to  virtue,,  decency  anc} 
morals  in  society— <^  Any  a£l  which  is  contra  bangs 
mores  is  indidable  as  such.  And  it  is  so,  not  by 
9(51  of  Congress,  but  by  the  pure  and  wholesome 
mandates  of  that  common  law,  which  some  men 
would  madly  drive  from  our  jurisprudence,  but 
which  I  most  sincerely  pray  may  live  forever. 

If  I  am  correal  in  my  position  that  nothing  is 
impeachable  that  is^not  also  indictable,  for  what 
a€ts  then  may  a  man  te  iadidled  ?  May  it  be  on 
the  mere  caprice  or  opinion  of  any  ten,  twenty  or 
one  hundred  men  in  the  qommunity  ;  or  must  it 
not  be  on  some  knowa  law  of  the  society  in  which 
he  resides?  It  must  unquestionably  be  for  some 
offence  either  o£  omission  or  commission  against 
some  statute  of  the  United  States— or  some  statute 
of  a  particular  state,  or  against  the  provision  of 
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tht  coiiimon  laW*      Against  ivhioh  of  these  has 
the  respondent  offended?      What  law  tf  any  t>t 
the  descriptions  1  have  mentioned  has    he    Vi- 
olated ?      By  what  is  he  to  be  judged,   by  what 
•  is  he  to  be  justified  or  condemned,  if  not  by  some 
known  law  of  the  country  ;  and  if  no  such  law  is 
brought  upon  his  case — if  Ho  such  violation  rises 
on  this  day  of  trial  in  judgment  against  him,  whj^ 
^ttinds  he  here  at  this  bar  as  a  criminal  ?     Whom 
has  he  offended?     The  House  of  Representatives— 
and  is  he  impeached  for  this  ?      I   maintain  as  a 
-most  important  and  indispensable  principle,    that 
'no  man  should  be  criminally  accused,  no  man  can 
be  Criminally  condemned  but  for  the  violation  of 
^ome  known  law  by  which  he  was  bound  to  govern 
himself.     Nothing  is  so  necessary  to  justice  and  to 
Aaf^ty  as  that  the   criminal  code  should  be  certain 
and  known.    Let  the  judge,  as  well  as  the  citizen^ 
precisely  kn^w  the  path  h^  is  to*  walk  in,    and 
what  he  may  or  may  not  do.     Let  not  the  sword 
tremble  over  his  unconscious  head,  or  the  ground 
be  spread  with  quicksands  and  destruflion,  which 
appear  fair  and  harihless  to  the  eye  of  the  trayel- 
'  fer.     Oan  it  be  pretended  there  is  one  rule  of  jus- 
tice for  a  judge  and  another  for  a  private  citizen ; 
and  that  while  the  latter  is  proteded  from  surpri:ge, 
from  the  malice  or  caprice  of  any  man  or    body  of 
inen,  and  can  be  brought  into  legal  jeopardy  only 
*  by  the  violation   of  laws  before  made  known  to 
him,  the  latter  is  to  be  exposed  to  punishment 
without  knowing  his  offence,  and  the  criminality 
or  innocence  of  his  condudl  is  to  depend  not  upon 
the  laws  existing  at  the  time,  but  upon  the   opi- 
nions  of  a  body  of  men  to  be  collefited  four  or  five 
years  after  the  transadlion  ?     A  judge  may  thus  be 
-impeached  and  removed  from  office  for  an  a6l  stridl- 
ly  leg^l,  when  done,  if  any  House  of  Representa- 
tivt^  for  any  indefinite  time  after,  shall  for  any  rea- 
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son  they  may  a£l  upon,  choose  to  ponsidef  such  a6t 
improper  and  impeachable.     The  constitution,  sir, 
never  intended  to  lay  the  judiciary  thus  prostrate  at 
the  feet   of  the  House   of    Representatires,  the 
slaves  of  their  will,  the  viftiips  of  their   caprice^ 
.  The  judiciary  must  be   protedled   from  prejudice 
and  varying  opinion^  or  it  is  not  worth  a  farthing. 
Suppose  a  grand  jury  should  make  a  presentment 
against  a  man — stating  that  most  truly  he  had  vio- 
lated no  law  or  committed  any  known  offence  ;  but 
lie  had  violated  their  notions  of  common  sense,  for 
this  was  the  standard  of  impeachment  the  gentle- 
man  who  opened  gave  4s,    he  had  shocked  their 
nerves  or  wounded  their  sensibility.     Would  such 
a  presentment  be  received  or  listened  to  for  a  mo- 
ment ?     No,  sir— And  on  the  same  principle,  na 
judge  should  be  put  in  jeopardy  because  the  com- 
mon sense  of  one  hundred  and  fifty  men  might  ap- 
prove what  is  thus  condemned,    and  the  rule   of 
right,    the     obje^^    of    punishment  6r    praise, 
would  thus  shift  about  from  day  to  day.      Are  we 
to  depend  upon  the  House   of  Representatives  for 
the  innocence  or  criminality  of  our  condu6l  ?     Can 
they  create  offences  at  their  will  and  pleasure — and 
declare  that  to  be  a  crime  in  1804  which  was  an 
indiscretion  or  pardonable  error,  or  perhaps  an  ap-. 
proved  proceeding   in     1800?     If   this    gigantic 
House  of  Representatives,  by  the  usual  vote  and 
the  usual  forms  of  legislation,  were  to  dired  that 
ahy  a6t  heretofore  not  forbidden  by   law,  should 
hereafter  become   penal,  this  declaration  of  their 
will  would    be   a   mere  nullity — would   have   no 
force  and  effeft,  unless  duly  sanctioned  by  the  Se- 
nate  and  the  approbation  of  the  President.     Will 
they  then  be  allowed,  in  the  exercise  of  their  pow- 
er of    impeachment,    to  create  crimes  and  inflict 
the  most  serious  penalties  on  a6lions  ncFtr  before 
suspe6led  to  be  criminal,  when  they  couUI  not 
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have  swelled  the  same  a«fl  into  an  offence  in 
the  form  of  a  law.  If  this  be  truly  the  case,  if 
this  power  of  impeachment  may  bo  thus  extended 
without  limit  or  control,  then  indeed  is  every  va- 
luable liberty  prostrated  at  the  foot  of  this  omni- 
potent Houae  of  Representatives — and  may  Ciod 
preserve  us — The  President  may  approve  and  sign 
a  law,  or  may  make  an  appointment  which  to  him 
may  seem  prudent  and  beneficial,  and  it  may  l)C 
the  general,  nay  the  universal  sentiment  that  it  is 
so — and  it  is  undeniable  that  no  law  is  violated  by 
the  aft.  But  some  four  or  five  years  hence  there 
comes  a  House  of  Representatives  whose  common 
sense  is  construftcd  on  a  new  model,  and  who  ci- 
ther  are  or  affeft  to  be  greatly  shocked  at  the  atro- 
city of  this  att.  The  President  is  impeached — In 
vain  he  pleads  the  purity  of  his  intention,  the  le- 
gality of  his  condutl,  in  vain  he  avers  that  he  has 
violated  no  law  and  been  guilty  of  no  crime.  He 
will  l>e  told,  as  judge  Chase  now  is,  that  the  corn* 
mon  sense  of  the  House  is  the  standard  of  guilt, 
and  their  opinion  of  the  error  of  theacl  conclusive 
evidence  of  corruption.  We  have  read,  sir,  in 
our  younger  days,  and  read  with  horror,  of  the 
Roman  emperor  who  placed  his  edids  so  high  in 
the  air  that  the  keenest  eye  could  not  decypher 
them,  and  yet  severely  punished  any  breach  of 
them.  But  tlie  power  claimed  by  the  House  of 
Representatives  to  make  any  thing  criminal  at  their 
pleasure,  at  any  period  after  its  occurrence,  is  ten 
thousand  times  more  dangerous,  more  tyrannical, 
more  subversive  of  all  liberty  and  safety.  Shall  I 
be  called  to  heavy  judgment  now  for  an  aft  which 
when  done,  was  foibidden  by  no  law  and  received 
no  reproach,  because  in  a  course  of  years  there  is 
foiiiul  M  set  of  men  whose  common  sense  condemns 
rrThe  gentlemen  have  referred  us  to  this 
^a^J^^^^tg-iinderthenecebsity  to  acknow- 
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ledge  that  the  respondent  has  violated  no  law  of  the 
community,  they  would  on  this  vague  and  danger- 
ous ground  accuse,  txyand  condemn  him.  The 
code  of  the  Roman  tyrant  was  fixed  on  the  height 
of  a  column,  where  it  might  be  understood  with 
some  extraordinary  pains  ;  but  here  to  be  safe,  we 
must  be  able  to  look  into  years  to  come,  and  to 
foresee  what  will  be  the  changing  opinions  of  men 
or  points  of  decorum  for  years  to  come.  The 
rule  of  our  conduct,  by  which  we  are  to  be  judged 
and  condemned,  lies  buried  in  the  bosom  of  futu- 
rity, and  in  the  minds  and  opinions  of  men  un« 
known,  perhaps  unborn. 

The  pure  and  upright  administration  of  justice, 
sir,  is  of  the  utmost  importance  to  any  people — the 
other  movements  of  government  are  not  of  such 
universal  concern — Who  shall  be  President  or 
what  treaties  or  general  statutes  shall  be  made,  oc- 
cupies the  attention  of  a  few  busy  politicians — but 
these  things  touch  not,  or  but  seldom,  the  private 
interests  and  happiness  of  the  great  mass  of  the 
community — But  the  settlement  of  private  contro. 
versies — the  administration  of  law  between  man 
and  man — the  distribution  of  justice  and  right  to 
the  citizen  in  his  private  business  and  concern, 
comes  to  every  man^s  door,  and  is  essential  to  every 
man's  prospetity  and  happiness— Hence  I  consider 
the  judiciary  of  our  country  most  important  among 
the  branches  of  government,  and  its  purity  and  in- 
dependence of  the  most  interesting  consequence  to 
every  man.  Whilst  it  is  honorably  and  fully  pro- 
tefted  from  the  influence  of  favour  or  fear  from  any 
quarter,  the  situation  of  a  people  can  never  be  very 
uncomfortable  or  unsafe — But  if  a  }udge  is  forever 
to  be  exposed  to  prosecutions  and  impeachments 
for  his  official  conduct  on  the  mere  suggestions  of 
caprice,  and  to  be  condemned  by  themei^^Hkof 
prejudice,  under  the  specious  name   of^MHI^ 
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sense,  can  he  hold   that  firm  and  steady  hand  his 
high  fu6lions  require — No — if  his  nerves   are   of 
iron  th^y  must  tremble  in  so  perilous  a    situation. 
In  England  the  complete  independence  of  the  judi- 
ciary has  been  considered  and  has   been    found  the 
best  and  surest  safeguard  of  true  liberty,  securing 
a  government  of  known  and  uniform   laws,  atting 
alike  upon  every  man.     It  has  however  been  sug- 
gested by  some  of  our  newspaper   politicians,  per- 
haps from  a  higher  source,  that  although  this  inde- 
pendent judiciary  is  very  necessary  in  a  monarchy 
to  protedl  the    people  from  the  oppression   of  a 
court,  yet  that  in    our    republican  institution  the 
same  reasons  for  it  do  not  exist — that  it  is  indeed 
inconsistent  with  the  nature   of  our  government 
that  any  part  or  branch  of  it  should  be  independent 
of  the  people  from  whom  the    power    is   derived. 
And  as  the  House  of  Representatives  come   most 
frequently  from  this  great  source  of  power,  they 
claim  the  best  right  of  knowing  and  expressing  its 
will ;  and  of  course  the  right  of  a  controuling  influ- 
ence over  the  other  branches.     My  dodlrine  is  pre- 
cisely the  reverse  of  this.     If  I  were  called  upon  to 
declare  whether  the  independence  of  judges  were 
more  essentially  important  in  a  monarchy  or  a    re- 
public, I  should  certainly  say,  in  the   latter.     All 
governments  require,  in  order  to  give    them  firm- 
ness, stability  and  charafter,  some  permanent  prin- 
ciple,  some  settled    establishment — The  want  of 
this  is  the  great  deficiency  in  republican    instituti. 
ons.     Nothing  can  be  relied   upon — no  faith   can 
be  given  either  at  home  or  abroad  to  a  people  whose 
systems  and  operations  and   policy  are  constantly 
changing  with  popular  opinion — If  however  the  ju- 
diciary is  stable  and  independent — if  the  rule  of  jus- 
tiG^lctween  men  rests  upon  known  and  permanent 
priMiples,  it  gives  a  security  and    character  to  a 
country  which  is  absolutely  necessary  in  its    inter- 
;  •tCourse   with  the  world  and  in  its   own  internal 
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concerns.  This  independence  is  further  requisite 
as  a  security  from  oppression.  All  history  de* 
monstratcs  from  page  to  page,  that  tyranny  and  op- 
pression have  not  been  confined  to  despotisms,  but 
have  been  freely  exercised  in  republics  both  ancient 
and  modern — With  this  difference  r  that  in  the 
hitter  the  oppression  has  sprung  from  the  impulse 
of  some  sudden  gust  ol  passion  or  prejudice,  while 
in  the  former  it  is  systematically  planned  and  pur- 
sued as  an  ingredient  and  principle  of  the  govern- 
ment. The  people  destroy  not  deliberately  and 
wil!  return  to  reflcdion  and  justice,  if  passion  is 
not  kept  alive  and  excited  by  artful  intrigue,  but 
while  the  fit  is  on,  their  devastation  and  cruelty  is 
more  terrible  and  unbounded  than  the  most  mon- 
strous tyrant.  It  is  for  their  own  benefit  and  to 
protetl  them  from  the  violence  of  their  own  pas- 
sions that  it  is  essential  to  have  some  firm,  unsha- 
ken, independent  branch  of  government,  able  and 
willing  to  resist  their  phrcnz y — If  we  have  read  of 
the  death  of  a  Seneca  under  the  ferocity  of  a  Nero  ; 
we  have  read  too  of  the  murder  of  a  Socrates  under 
the  delusion  of  a  republic — An  independent  and 
firm  judiciary  protetled  and  protetbng  by  the  laws 
would  have  snatched  the  one  from  the  fury  of  a 
despot  and  preserved  the  other  from  the  madness 
of  a  people. 

1  have  considered  these  observations  on  the  ne- 
cessary ip.dependence  of  the  judiciary  applicable 
ahd  important  to  the  case  before  this  honorable 
Court,  to  repel  the  wild  idea  that  a  judge  may  be 
impeached  and  removed  from  office  although  he  has 
violated  no  law  ol  the  country,  but  merely  on  the 
vague  and  changing  opinions  of  right  and  wrong- 
propriety  and  impropriety  of  demeanour.  For  if 
this  is  to^  be  the  tenure  on  which  a  Judge  holds  his 
office  and  charadler ;  if  by  such  a  standard  his  ju- 
dicial condu6l  is  to  be  adjudged  criminal  or  inno- 
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cent,  there  is  an  end  t©  the  independence  of  our  ju- 
diciary. In  opposition  to  this  reason inj^  1  have 
heard  (not  from  the  honorable  managers)  a  sort  of 
jargon  about  the  sovereignty  of  the  people,  and  that 
nothing  in  a  republic  should  be  independent  of 
them— No  phrase  in  our  language  is  more  al)used 
or  more  misunderstood;  The  just  and  legitimate 
sovereignty  of  a  people  is  truly  an  awful  objetl,  full 
of  power  and  commanding  respefl.  It  consists  in 
a.  lull  acknowledgment  that  all  power  onginally 
emanates  in  some  way  from  them,  ^nd  that  all  re- 
sponsibility is  finally  in  some  way  due  to  them. 
And  whether  this  is  acknovvleded  or  not,  they  have, 
if  driven  to  the  last  resort,  a  physical  force,  to  make 
it  so — But  sir,  this  sovereignty  does  not  consist  in 
a  right  to  controul  or  interfere  with  the  regular  and 
legal  operations  and  funflions  of  the  different 
branchesof  the  government  at  the  will  and  pleasure 
of  the  people.  Having  delegated  their  power,  hav- 
ing distributed  it  for  various  purposes  into  various 
channels,  and  direfted  its  course  by  certain  limits, 
they  have  no  right  to  impede  it  while  it  fiows  in  its 
intended  diredlions — Otherwise  we  have  no  go- 
vernment— In  like  manner  the  officers  of  govern- 
ment are  responsible  in  certain  mofles  and  at  cer- 
tain periods  for  the  exercise  of  their  duties  and 
powers — but  the  people  have  no  right  to  make 
them  accountable  in  any  other  manner  or  at  any 
other  period  than  that  prescribed  by  the  great  com*. 
paiSl  of  government — or  constitution.  Having  parti 
ed  with  their  power  under  certain  regulations  and 
restriftions,  they  are  done  with  it — they  are  bound 
by  their  own  att,  and  having  retained  and  declared 
the  manner  in  which  they  will  correal  abuses  in 
office,  they  have  no  right  to  claim  any  other  sort 
of  responsibility — If  this  be  not  the  case,  what  go- 
vernment have  we  ?  What  rule  of  conduct  ?  What 
system  of  association  ?  None — But  are  truly  in  a 
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state  of  savage  anarchy  and  ruthless  confusion ; 
with  all  the  vices  incident  to  civilization  without 
the  restraints  to  controul  them. 

Having  discussed  this  necessary  preliminary  point 
as  to  what  is  or  is  not  impeachable,  I  will  proceed 
to  a  consideration  of  the  charges  now  in  issue  be« 
tween  the  respondent  and  the  Hoyse  of  Representa- 
tives of  the  United  States.  It  will  be  some  relief 
to  this  honorable  Court  to  learn  that  for  the  expe- 
diting  of  this  trial,  and  to  avoid  useless  and  irk- 
some repetition,  the  counsel  for  the  respondent  have 
divided  the  articles  of  impeachment  among  them- 
selves* I  shall  beg  leave  to  address  you  on  the 
first  article,  which  relates  to  the  transaflions  at 
Philadelphia,  on  the  trial  of  John  Fries  for  high 
treason. 

The  gentleman  (Mr.  Early)  who  has  offered 
you  his  observations  on  these  articles  of  impeach- 
ment, appears  to  have  grounded  his  argument,  not 
on  the  evidence  but  on  the  articles.  Supposing, 
perhaps,  that  ihey  would  be  proved,  he  has  taken  it 
for  granted  that  they  have  been  proved,  and  has 
shaped  his  remarks  accordingly.  Had  we  filed  a 
general  demurrer  to  these  charges,  thereby  admit- 
ting  them  as  slated,  the  argument  of  the  gentle- 
roan  might  have  had  the  force  and  application  he 
intended. — But  if  I  mistake  not,  the  respondent 
has  pleaded  not  guilty,  and  the  case  must  therefore 
be  decided  by  the  amount  of  the  evidence,  and 
not  by  the  averments  of  the  articles.  I  admit,  in- 
deed, that  the  honorable  managers  are  put  to  some 
difficulty  in  this  respedl.  I'hey  are  under  the  ne- 
cessity of  making  their  election  betweeen  the  ar- 
ticles and  the  evidence  as  the  foundation  of  their 
argument  ;  for  they  arc  so  totally  dissimilar  that 
they  could  not  take  them  both  :  they  meet  in  so 
few  and  such  immaterial  points,  that  no  man  can  ar- 
gue from  them  both  lor  five  sentences — This  being 
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the  situation  of  the  gentlemen,  he  had  thought  pro^ 
per  to  selefl  the  articles  and  the  fadls  therein  »et 
foith  as  the  foundation  of  his  argument  in  defiance 
of  the  testimony.  In  the  observations  I  shall  have 
the  honor  to  submit,  I  propose  to  take  the  evidence 
as  my  text  and  guide,  and  leave  the  articles,  to  shift 
for  themselves,  under  the  care  and  patronage  of  our 
honorable  opponents. 

Upon  reading  this  first  article  of  impeachment 
against  the  respondent,  after  a  due  degree  of  hor- 
ror and  indignation  at  the  monstrous  tyranny  and 
oppression  pourtrayed  in  it,  the  first  question  that 
would  strike  the  mind  of  the  inquirer  would  natu- 
rally be,  when  did  this  horrid  transa6lion  take 
place — when  and  whe^e  was  it  that  Judge  Chase 
thus  persecuted  an  unfortunate  wretch  to  the  very 
brink  of  the  grave,  from  which  he  was  snatched  by 
the  interference  of  executive  mercy,  shocked  at  the 
injustice  of  his  condemnation?  When  were  the  rights 
of  juries  and  the  privileges  of  counsel  and  their  cli- 
ents thus  thrown  down  and  prostrated  at  the  feet  of 
a  cruel  and  inexorable  judge  ?  What  would  this  in- 
quirer think  and  believe  on  being  informed  that 
these  atrocious  outrages  upon  justice,  law  and  hu- 
manity were  perpetrated  five  years  since — Why  and 
where  has  the  justice  of  the  country  slumbered  so 
long  ?  What  now  awakens  it  from  this  lethargic 
sleep?  Why  has  this  monstrous  offender  so  long 
escaped  the  punishment  of  his  crimes  ?  To  what  re- 
gion of  refuge  did  he  fly  ?  But  will  not  surprize 
be  greatly  increased,  when  it  is  told  that  at  the 
time  of  the  trial  of  John  Fries,  this  injured  and  op- 
pressed man,  at  the  very  time  when  these  crimes 
of  the  judge  were  committed,  the  Congress  of?he 
United  States,  the  guardian  of  our  lives  and  liber- 
ties, were  adlually  in  session  in  the  very  city  where 
the  deeds  were  done,  and  probably  witnessed  the 
whole  transadlion — I  do  not  expedt  to  be  answered 
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here,  for  I  cannot  suspeft  our  honourable  oppo- 
nents of  so  much  illiberality,  that  at  that  period  the 
administration  of  our  affairs  was  in  the  hands  of  the 
political  friends  of  the  judge,  and  therefore  he  was 
permitted  to  escape  however  atrocious  his  crimes. 
Whatever,  sir,  may  have  been  the  charafter  of 
that  administration,  even  ii  a  weak  and  wicked 
one,  as  it  has  been  represented,  it  could  have  no  ob- 
jefel  in  protedingany  individual  at  so  great  a  risque 
to  themselves  and  their  reputation.  If  judge  Chase 
had  really  violated  thulaw  and  constitution  to  come 
at  the  blood  of  Fries,  and  had  done  this  in  the  face 
of  the  public,  the  administration  would  have  put 
too  much  at  hazard  by  endeavouring  toshchci  him. 
I  hope,  however,  no  such  reason  will  be  given  for 
the  negl'^^l  of  these  charges — And  as  we  most 
cheerfully  and  truly  confide  in  the  justice  of  the 
present  administration,  we  trust  no  such  distrust 
will  be  avowed  of  the  integrity  of  the  former — we 
feel  as  safe  under  trial  now  as  we  should  have  done 
then,  and  look  without  distrust  for  the  same  impar- 
tial justice  from  this  honorable  court,  as  we  should 
have  expec^ted  and  received  at  any  time. 

We  feel  however,  sir,  a  serious  inconvenience 
from  the  delay  of  this  prosecution.  In  five  years 
fatts  fidl  into  oblivion,  and  witnesses  engaged  in 
their  ordinary  occupations  of  life  cannot  tax  their 
memories  with  the  circumstances  of  such  distant 
events.  Ir  is  difficult  to  discover  indeed  who  were 
present  at  the  transattion — To  guard  against  injus- 
ticeofthis  kind,  even  in  civil  cases,  and  prote^^ 
us  from  fraudulent  and  slumbering  demands,  a  li- 
mi,}ation  is  put  by  law  upon  the  claims  of  every 
man.  The  criminal  code  of  the  United  States  has 
j\  stly  adopted  the  same  principle — By  a  statute,  no 
person  shall  be  prosecuted  or  punished  for  treason 
or  other  capital  offence,  with  some  exceptions,  un- 
less the  indictment  be  found  within  three  years  af- 
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tet  the  olTence  is  committed  $  ana  Tor  smaUer  offences 
the  prosecution  must  be  instituted  within  two  years* 
We  cannot  it  is  true  claim  the  benefit  of  the  letter 
of  thi«  law,  but  we  may  claim  something  from  its 
principle  ;  in  expecting  from  this  honourable  court 
every  indulgence  and  allowance  for  any  deficiency 
in  our  proof,  which  should  be  attributed  not  to 
the  real  weakness  of  our  case,  but  to  the  un- 
reasonable staleness  of  the  charges*  Judge  Chase 
was  a  stranger  in  Philadelphia,  and  necessarily 
found  extreme  difficulty  in  discovering  what  per- 
sons were  in  court  at  the  time  to  which  the  charges 
relate,  and  in  selefling  those  who  had  the  best 
recollection  of  the  transadion. 

This  first  article,  sir,  charges,  "  That  unmind- 
ful of  the  solemn  duties  of  his  office,  and  contrary 
to  the  sacred  obligations  by  which  he  stood  bound 
to  discharge  them  faithfully  and  impartially  and 
without  regard  to  persons,  the  said  Samuel  Chase 
on  the  trial  of  John  Fries,  charged  with  treason, 
before  the  circuit  court  of  the  United  States,  held 
for  the  distrift  of  Pennsylvania,  in  the  city  of 
Philadelphia,  during  the  months  of  April  a,nd 
May  1800,  whereat  the  said  Samuel  Chase  presid- 
ed, did  in  his  judicial  capacity,  conduCl  himself 
in  a  manner  highly  arbitrary,  oppressive  and  un- 
just." This  general  accusation  is  followed  by 
three  distinct  specifications  of  offence,  to  wit : 

**  1.  In  delivering  an  opinion,  in  writing,  on  the 
question  of  law,  on  the  construction  of  which  the 
defence  of  the  accused  materially  depended,  tend- 
ing to  prejudice  the  minds  of  the  jury  against  the 
case  of  the  said  John  Fries,  the  prisoner,  before 
counsel  had  been  heard  in  his  defence  : 

"2.  In  restricting  the  counsel  for  the  said  Fries 
from  recurring  to  such  English  authorities  as  they 
believed  apposite,  or  from  citing  certain  statutes  of 
the  United  States,  which  they  deemed  illustrative 
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of  the  positions^  upon  which  they  intended  to  rest 
the  defence  of  their  client : 

**  3.  In  debarring  the  prisoner  from  his  consti- 
tutional  privilege  of  addressing  the  jury  (through 
his  counsel )  on  the  law,  as  well  as  on  the  fact, 
which  was  to  determine  his  guilt,  or  innocence, 
and  at  the  same  time  endeavoring  to  wrest  from 
.  the  jury  their  indisputable  right  to  hear  argument, 
and  determine  upon  the  question  of  law,  as  well 
as  the  question  of  fact,  involved  in  the 
verdict  which  they  were  required  to  give." 

In  the  whole  of  these  specifications  I  am  able  to 
discover  but  one  truth ;  the  rest  is  wholly  contra- 
dicted and  disproved  by  the  evidence— It  is  true, 
that  judge  Chase  did  form  and  reduce  to  writing, 
and,  in  a  limited  manner,  deliver  an  opinion  on  a 
question  of  law,  on  the  construction  of  which  the 
defence  of  the  accused  materially  depended^ — but 
when  the  article  goes  on  to  charge  that  this  opinion 
tended  to  prejudice  the  minds  of  the  jury  against 
the  case  of  John  Fries  the  prisoner,  before  counsel 
had  been  heard  inhis  defence,  it  is  utterly  unfound- 
ed and  untrue — To  whom  was  this  opinion  deliver- 
ed ?  To  thp  counsel  for  Fries  and  to  the  attorney 
for  the  United  States ;  and  to  no  other  person.  The 
third  copy,  and  but  three  were  made,  never  was 
delivered  to  the  jury  or  to  any  other  person,  and 
never  could  produce  any  prejudice  or  injury  to  John 
Fries— 'Nor  indeed  was  it  ever  intended  to  come  to 
the  knowledge  of  the  jury,  until  they  had  complete- 
ly  heard  the  discussion  of  the  case  by  counsel, 
when  they  were  to  have  taken  out  with  them  this  opi- 
nion of  the  judge  upon  the  law  of  the  case  submitted 
to  them.  At  that  period  of  the  trial  when  it  was  not 
only  the  right  but  the  duty  of  the  court  to  state  to 
the  jury  their  opinion  of  the  law  arising  on  the 
fa£ls,  then  and  not  until  then  was  it  the  intention 
of  the  judge  to  communicate  to  them  this  deliber- 
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ate  opinion.  Could  this  be  done  with  any  inten- 
tion to  injure  or  oppress  the  prisoner ;  if  such  was 
the  intention  of  the  a6l,  then  and  not  otherwise^  it 
was  criminal.  In  inquiring  into  the  nature  of  this 
a<3,  I  confine  myself  now  to  the  forming  and  deli- 
rery  of  this  opinion,  and  to  decide  its  innocence 
or  criminality,  we  should  consider  it  in  re- 
lation to  its  tnothes^  its  time  and  manner  and  its 
consequences.  If  nothing  partial,  oppressive 
or  corrupt  is  to  be  found  in  any  of  these, 
I  know  not  in  what  or  whence  the  criminality  is 
to  be  established.  In  deciding,  sir,  upon  the  m(>. 
five  which  prompted  the  judge  to  this  a61:,  we 
must  look  for  materials  in  the  testimony  :  by  this 
we  must  be  governed,  and  not  by  the  imputations, 
surmises  and  constructions  of  our  opponents,  how- 
ever eloquent  and  ingenious.  The  judge  and  his 
motives  are  not  only  strongly  denounced  in  the  ar- 
ticle, but  have  also  had  the.  same  fate  from  the 
mouths  of  the  managers.  I  take  the  evidence  for 
my  guide,  and  I  know  it  will  bcnhe  guide  of  this 
honourable  court. 

What  then,  sir,  did  judge  Chase  declare  him- 
self to  be  the  reasons  which  induced  him  to  form 
this  opinion,  to  reduce  it  to  writing,  and  to  hand 
it  to  the  counsel  ?  And  permit  me  here,  sir,  to 
state,  that  in  all  criminal  prosecutions  for  an  a6t 
equivocal  m  itself,  and  whose  charadler  of  guilt 
or  innocence  depends  upon  the  intention  with  which 
it  was  done,  the  declarations  of  the  party,  made  at 
the  time,  are  always  received  in  evidence  to  as- 
certain and  fix  the  true  character  of  the  act ;  and 
the  fair  and  legal  explanation  of  the  act  is  taken 
and  derived  from  such  declarations  of  the  party,  if 
not  disproved  by  other  evidence.  What  then  did 
judge  Chase  himself  say  of  his  intention  and  mo- 
tives in  relation  to  this  opinion  ?  Mr.  Lewis  states 
that  on  this  occasion  judge  Chase  said,  that  he  had 
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understood  that  at  the  former  trial  tber^  bad  been  a- 
great  waste  of  time  on  topics  which  had  nothing 
to  do  with  the\  business  or  case^  and  in  reading 
common  law  decisions  on  the  docttine  of  treason, 
as  well  as  under  the  statute  of  £dw.  Sd  before  the 
revolution ;    and  also  relating  to  certain  acts  of 
Congress  for  crimes  less  than  treason.      That  to 
prevent  this  in  future yh&  or  they  had  considered 
the  kw,  made  up  their  minds  and  reduced  it  to 
writing.     And  in  order  that  the  counsel  might  go- 
vern themselves  accordingly,    had  ordered  three 
copies  to  be  made  out,  S^c.  &c.      Here  then  the 
judge,  at  the  time  of  the  act  now  charged  to  pro- 
ceed from  a  corrupt  and  partial  intention,  declares 
in  unequivocal  language  what  were  his  true  mo- 
tives.    His  object  was  to  prevent  an  unnecessary 
waste  of  time  in  a  court,  where  a  vast  deal  of  cri-^ 
minal  and  civil  business  was  then  depending  and 
waiting  for  trial.     This  was  the  motive,  and  the  on- 
ly  motive  declared  and  avowed  by  the  judge,  at 
the  time  he  delivered  this  offensive  paper,  and  un-» 
less  it  be  disproved  by  the  evidence  or  the  circum- 
stances of  the  case^  it  must  be  taken  to  be  the  true 
one.     It  is  not  a  subject  of  enquiry  now  whether 
the  reason  he  assigned  for    this  proceeding   be  a 
good  or  a  bad  one  :  it   is  enough   to  our  purpose 
that  it  most  certainly  is  neither  partial  nor  corrupt. 
As  the  motive  was  not  partial,  so  neither  was  or 
could  be  the  act  oppressive  to  the  prisoner,  unless 
the  judge,  in  executing  his  design  of  preventing 
the  waste  of  time,  pursued  it  to  an  unreasonable 
extent.     If  he  obstructed  only  the  introduction  of 
irrelevant  matter,  and  did  not  exclude   any  thing 
that  could  and  ought  to  have  benefited  the  prisoner, 
he  was  guilty  of  no  injustice  or  impropriety.     If 
the  proper  and  legal  rights   of  the  counsel  of  the 
prisoner  were  curtailed  to  his  injury,  there  was 
Unm^y  injustice  done  ;  but  if  nothing  more  than 
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wholesome  and  reasonable  restrictions  were  impo* 
sed,  to  the  manifest  advantage  of  the  general  bu* 
siness  oi  the  court  and  of  other  suitors  there,  witb« 
out  any  unjust  detrifnent  to  John  Fries,  then  noC 
only  the  motive  was  correct,  but  the  act  was  high* 
]y  laudable.  And  such  was  undoutedly  the  case* 
If  we  go  no  further  than  Mr.  Lewis's  testimony 
on  this  subject,  every  idea  of  an  intention  on  the 
part  of  the  judge  to  injure  or  oppress  John  Fries  i9 
dofieaway.  As  far  as  the  judge  declared  himself 
his  intention  was  pure  and  correct,  and  we  cannot 
say  that  in  the  execution  of  this  correct  intention, 
he  would  have  carried  it  to  such  excess  as  to  pro- 
duce oppression  and  injustice.  I'he  design  was 
crushed  in  embryo :  as  far  as  we  are  acquainted 
with  it,  it  is  fair  and  clear  of  oppression,  and  we 
are  not  authorised  to  presume  that  if  it  had  pro« 
ceeded  farther,  it  would  have  changed  its  charac- 
ter and  become  partial  and  corrupt.  It  is  well 
known  in  Pennsylvania,  that  the  loudest  clamours 
are  made  against  our  courts  for  the  delays  of  jus- 
tice and  the  unreasonable  time  spent  in  the  trial  of 
every  cause.  These  complaints  had  doubtless 
reached  the  ears  of  the  judge ;  there  was  an  enor- 
mous list  of  civil  causes  then  before  him,  and  he 
presumed  that  any  expedient  fairly  to  save  time, 
would  have  been  acceptable  to  every  body,  to  coun* 
sel  as  well  as  to  suitors.  I  have  as  yet  con- 
sidered this  part  of  the  case,  only  in  its  most  unfa- 
vourable aspect  to  the  respondent.  Upon  turning 
to  the  testimony  of  the  other  witnesses,  its  com- 
plexion becomes  much  more  mild  and  unexception* 
able.  The  suggestion,  that  this  opinion  made  up 
by  the  court,  and  handed  to  the  counsel,  was  de- 
clared to  be  final  and  conclusive  upon  them,  and 
that  no  argument  in  opposition  to  it  Was  to  be  per- 
niiitted  or  heard,  rests  wholly  and  solely  on  the  re- 
collection of  Mr.  Lewis.     Mr.  Dallas  was  not  in 
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court  at  the  time  it  is  supposed  to  have  happened ; 
BO  other  witness  of  all  that  were  present  have  any 
remembrance  of  any  such  declaration,  and  two 
witnesses  expressly  disprove  it,  Mr.  Edward 
Tilghman  states  that  judge  Chase  declared  that  the 
court  had  maturely  considered  the  law  arising  up- 
on  the  overt  acts  charged  in  the  indictment  against 
John  Fries.  That  they  had  reduced  their  opinion 
to  writing  ;  that  he  understood  a  great  deal  of  time 
had  been  consumed  upon  the  former  trial,  and  that 
in  order  to  save  time^  a  copy  of  the  opinion  of  the 
court  would  be  given  to  the  attorney  of  the  dis- 
trict ;  another  to  the  counsel  of  the  prisoner,  and 
that  the  jury  should  have  a  third  to  take  out  with 
them.  Mr.  Tilghman  further  states  that  previous- 
ly  to  the  throwing  of  the  papers  on  the  table,  and 
at  the  moment  it  was  done,  the  judge  expressed 
himself  in  these  words,  *'  Nevertheless  or  notwith- 
standing  counsel  will  be  heard.'*  Mr.  Rawle,  a 
witness  examined,  as  well  as  Mr.  Tilghman  on  the 
part  of  the  managers^  gives  the  same  account  of 
the  declared  motive  of  the  judge  in  preparing  this 
opinion,  to  save  time,  as  much  had  been  lost  at  the 
former  trial ;  and  states  that  the  judge  said  ihe 
court  had  determined  to  express  their  opinion  in- 
writing  on  law,  that  they  might  not  be  misunder* 
stood.  Here  we  find  the  reason  not  only  for  form- 
ing  the  opinion,  but  for  reducing  it  to  writing  al- 
so. The  court,  continues  Mr.  Rawle,  observed, 
they  had  therefore  committed  their  opinion  to  wri- 
ting— that  the  clerk  had  made  three  copies,  one 
of  which  should  be  given  to  the  district  attorney  ; 
one  to  the  counsel  for  the  prisoner,  and  one  the  ju- 
ry should  take  out  ivith  them.  To  put  this  part  of 
the  transaction  beyond  doubt,  and  strengthen,  if 
possible,  the  character  it  now  bears,  I  beg  this  ho. 
nourable  court  to  advert  for  a  moment  to  Mr.  Me- 
redith's testimony.     He  too  states  that  the  judge 
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declared  the  court  on  great  deliberation  had  form- 
ed an  opinion  on  the  law  on  the  overt  acts  set  forth 
in  the  indictment — and  that  io  save  time  and  pre* 
vent  mistakes^  this  opinion  was  reduced  to  wri- 
ting— the  copies  to  be  distributed  as  mentioned  by 
the  other  witnesses.  He  further  expressly  avers 
that  the  judge  when  he  threw  down  the  papers  de- 
clared that  the  giving  of  this  opinion  was  not  in- 
tended to  preclude  the  counsel  from  being  heard, 
or  from  expressing  any  objt&ions  to  its  correftness. 
After  this  mass  of  conpurring  testimony  can  the 
motive  of  the  judge  in  forming  and  delivering  this 
opinion  be  misrepresented  or  misunderstood  ;  and 
can  it  now  be  believed  or  pretended  that  it  was 
done,  as  the  article  charges,  to  prejudice  the  mind 
of  thejury  against  John  Fries  before  counsel  had 
been  heard  in  his  defence  ?  In  order  to  bear  up 
this  charge  against  this  weight  of  evidence  and  sup- 
port Mr.  Lewises  testimony  in  discredit  of  that  de- 
livered by  the  other  witnesses,  the  managers  who 
have  spoken  to  this  part  of  the  case  pretend  that 
Mr.  Lewis  should  be  most  relied  upon,  because 
most  interested  in  the  transadion.  This  interest 
sir,  may  have  given  a  false  colouring  and  appear- 
ance to  the  condu£l  of  the  judge,  and  his  anxious 
zeal  for  his  client  may  have  represented  the  condu6l 
of  the  court  to  his  mind  in  harsher  views  than  it 
deserved.  I  have  always  understood  that  those 
witnesses  were  most  to  be  relied  upon  who  were 
most  cool  and  lea^  interested  in  the  transaction  to 
which  they  testify.  But  the  ingenious  gentlemen 
invert  this  rule.  But,  sir,  I  have  no  intention  of 
making  a  comparison  between  the  credibility  of 
these  witnesses,  they  are  all  respeftable  above  sus- 
picion. It  is  a  question  of  memory  and  not  of  cha- 
racter between  them,  and  we  must  judge  from  va- 
rious combinations  of  circumstances  in  ascertain- 
ing the  respective  correctness  of  memory.     Mr. 
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to  be  very  uncertain  and  imperfect  of  distant  events. 
Besides  Mr*  Tilghman  and  Mr.  Meredith  positive- 
ly aver  that  the  judge  said,  counsel  would  be  he  i?  d 
on  the  correctness  of  that  opinion.  Now  Mr* 
Lewis  does  not  and  cannot  say  that  the  judge  did 
Bot  say  so,  but  his  evidence  is  no  more  than  this, 
either  that  ne  did  not  hear  it  at  the  time,  or  that  he 
does  not  remember  it  now.  I  refer  the  honorable 
.managers  to  their  own  rule  about  affirmative  and 
negative  testimony.  In  the  Baltimore  case,  a  sin- 
gle, solitary,  unsupported  witness  (Mr.  Montgo- 
mery)  swears  to  a  declaration  of  the  judge,  which 
some  fourteen  or  fifteen  respectable  witnesses  both 
for  and  against  this  prosecution,  with  equal  and 
better  opportunities  of  hearing  all  the  judge  said  at 
that  time,  declare  was  not,  to  the  best  of  their 
knowledge,  uttered  by  the  judge,  nor  any  thing 
like  it.  Now  say  the  managers,  this  single  affirm- 
ative  Mr.  Montgomery  is  more  to  be  depended  up- 
on than  all  the  other  witnesses  put  together — And  if 
any  body  can  think  so,  let  it  be  so.  But  in  Fries's 
case,  we  produce  two  affirmative  witnesses  against 
one  negative  witness,  who  testifies  himself  to  the 
imperfeclion  of  his  memory. 

1  presume,  sir,  I  have  most  firmly  established 
the  point  that  the  judge,  in  making  up'this  opinion, 
had  really  and  truly  no  other  objcft  or  motive  than 
to  prevent  a  bunhensome  and  useless  waste  of 
time.  And  sure  I  am,  that  whoever  attended  the 
first  trial  of  Fries,  would  see  the  necessity  of  some 
regulation  for  this  purpose.  How  then  did  the 
judge  carry  this  intention  into  execution  ?  The 
opinion  of  the  court  on  the  points  likely  to  arise  in 
the  case,  was  put  into  writing  and  delivered  to  the 
counsel.  Was  this  any  disadvantage  to  them  ? 
Was  it  not  rather  a  friendly  guide  to  them,  by 
which  they  might  shape  their  argument  so  as  best  to 
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tneet  the  points  of  difficulty,  and  serve  their  client* 
The  court  furnish  each  side,  as  well  the  United 
States  as  the  prisoner,  with  copies  of  this  opinion* 
This  would  have  the  effefik  to  regulate  and  confine 
tlie  argument  on  both  sides  to  the  proper  channel, 
to  the  real  points  of  difficulty,  and  prevent  a  wild, 
devious  and  useless  extension  of  the  argument  into 
matters  wholly  irrelevant.  It  was  surely  an  advan^ 
tage  to  Fries's  counsel  thus  to  know  the  opinion 
of  the  court  on  the  points  of  law  in  their  case,  and 
thus  to  have  an  opportunity  of  meeting  and  re- 
pelling it.  If  they  would  convince  the  court  or 
jury  this  opinion  was  erroneous,  they  would  suc- 
ceed for  their  client.  But  if  the  court  had  permit* 
ted  the  counsel  to  take  the  usual  course,  and  had 
kept  their  own  opinion  in  close  reserve,  without 
any  intimation  of  its  direftion,  until  the  argument 
was  closed,  and  had  then  delivered  it  to  the  jury,  as 
unquestionably  they  might  have  done,  and  this 
opinion  had  contained  some  points  which  had  been 
overlooked  by  the  counsel,  surely  it  would  have 
been  more  prejudicial  to  the  prisoner  than  the 
course  that  was  pursued.  The  jury  would  natur* 
ally  take  the  law  from  the  court,  and  if  therefore, 
the  judge  had  intended  to  have  oppressed  John 
Fries,  he  would  have  succeeded  better  by  reserv- 
ing his  opinion,  concealing  it  from  the  counsel,  per- 
mitting them  to  flounder  on  in  the  dark,  and  then 
in  his  chdirge  to  the  jury,  diflate  the  law  to  suit  his 
partial  and  oppressive  purpose.  *  Would  any  gen- 
tleman of  the  law,  about  to  argue  a  case  before  a 
court,  think  himself  aggrieved,  if  the  judge  were 
previously  to  inform  him  of  the  ideas  he  entertained 
of  the  case,  with  full  liberty  to  controvert  them  ?  It 
would  be  esteemed  a  favor. 

You  will  be  pleased  to  bear  in  mind,  sir,  that 
this  papercontainmg  the  opinion  of  the  court,  was 
not  read,  nor  was  there  any  declaration  whatever 
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of  its  coatents  or  substance.  It  was  known  to  none, 
it  was  intended  to  be  made  known  to  none  but  the 
counsel  for  whose  use  it  was  designed.  How  then 
could  it  produce  any  prejudice  to  John  Fries  ?  No 
attempt  was  made,  no  intention  was  manifested  to 
read  iu  It  was  privately  handed  to  Mr.  Lewis. 
How  then  did  it  become  public,  in  what  manner 
were  copies  distributed  to  various  hands  ?  Not, 
sir,  by  the  court,  but  by  the  counsel  of  John 
Fries.  Mr.  Lewis,  ni  a  moment  of  real  or  affetlcd 
indignation,  threw  the  paper  from  him,  declared 
his  hand  should  not  be  polluted  by  it,  and  cast  it 
upon  the  table  of  the  court,  and  it  dots  not  appear 
^hat  to  this  hour  he  knows  the  contents  of  the  pa- 
per he  so  hastily  condemned.  Several  gentlemen 
of  the  bar  by  this  means  got  hold  of  it  and  some 
copies  were  taken.  But  for  this  conduft  on  the 
part  of  Mr.  Lewis,  nobody  ever  could  have  known 
the  contents  of  the  paper  or  the  opinion  of  the 
court.  It  was  this  that  gave  publicity  to  the  opi- 
nion,  and  extended  a  knowledge  of  its  contents, 
not  only  without  the  design  and  concurrence  of  the 
court,  but  decidedly  against  them.  The  a6l  of  the 
court  was  thus  thrown  into  a  different  course  and 
dire6lion  from  what  was  intended  or  contemplated 
by  them. 

What  then,  sir^  is  the  whole  amount  of  the 
crime  of  the  judge  on  this  occasion  ?  That  he,  a 
law  judge,  had  been  bold  enough  to  form  an  opU 
nion — not  on  John  Fries's  case,  or  the  fafts  or  cir-. 
cumstances  of  it,  for  he  knew  them  not ;  but  on 
certain  abstraft  points  of  law,  without  first  consult- 
ing  and  hearing  Messrs.  Lewis  and  Dallas. — And 
further,  he  had  not  onl  yformed  such  opinions,  but 
he  had  the  audacity  to  put  them  into  the  hands  of 
these  gentlemen,  which,  in  the  article  of  impeach- 
ment,  is  called  "  delivering  the  opinion.''  The 
judge,  then,  on  mature  deliberation,  from  a  full 
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consideration  both  of  English  and  American  pre- 
cedents  and  decisions,  had  really  made  up  his  mind 
upon  what  overt  a6ls  would  constitute  the  treason 
of  levying  war ;  and  to  prevent  mistake^  he  had 
reduced  this  opinion  to  writin^»  and  for  the  infor- 
mation of  the  counsel  on  boib  sides  (no  partial 
selection  \  he  gave  a  copy  of  this  opinion  to  each  of 
them ;  and  intended  to  give  another  to  the  jury  to 
take  outwit b  them.  The  jury  should  have  this 
opijiion  where  they  could  hot  mistake  it,  instead  of 
their  memories  where  it  might  be  misunderstood. 
Is  not  this,  sir,  a  fair  and  just  epitome  of  the  facts 
given  in  evidence  ?  Is  it  not  the  full  measure  and 
amount  of  the  judge's  crime  and  corruption  ?  If 
the  judge  had  aright  to  have  any  opinion  of  his 
own  on  the  case,  and  if  the  opinion  he  formed  was 
a  correct  one,  and  it  is  admitted  or  at  least  not  de- 
nied to  be  so,  where  or  whence  could  any  injury 
al-isc  from  it  to  John  Fries  or  his  counsel  ?  The 
opinion  is  supported  by  English  authority,  and  by 
the  highly  respectable  names  of  Judges  Paterson 
and  Iredell.  And  this  opinion  judge  (!has<;  had  an 
undoubted  right  to  give  to  the  jury.  He  never  in- 
tended to  give  it  until  the  argument  was  closed, 
and  then  he  designed  to  vary  from  the  usual  mode 
of  charging  juries,  only  in  this,  that  to  prevent 
mistake  and  for  more  certainty,  he  would  deliver  in 
writing  instead  erf  verbally.  Yet  the  article  charg- 
es that  in  consequence  of  the  forming  and  deliver- 
ing this  opinion  in  this  illegal  manner,  John  Fries 
was  convicted  and  sentenced  to  death.  The  undis^ 
puted  correctness  of  this  opinion  wipes  away  every 
idea  of  an  intention  to  injure  or  oppress  John 
Fries.  No  injustice  could  result  to  him  from  a  le- 
gal and  correct  opinion,  which  must  finally  have 
ruled  the  case,  delivered  at  any  time  and  in  any 
manner.  There  mighr  be  some  inatcehtion  to 
usual  fdrms,  but  there  could  be  no  substantial  in- 
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jury.  An  opinion  thus  anticipated,  if  manifestly 
unsound  and  erroneous  and  against  the  prisoner, 
might  carry  some  suspicion  of  unjust  prejudice, 
but  how  corrupt  intentions  are  to  be  proved »  ma- 
nifested or  executed  by  correct  opinions^  is  to  me 
inexplicable.  The  judge  had  taken  much  labour 
and  particular  pains  to  inform  himself  on  the  law 
of  the  case.  He  would  not  trust  himself  on  hasty 
opinions  made  up  at  the  moment  when  the  life  of  a 
fellow  citizen  was  at  stake,  and  might  be  the  for- 
feit of  an  error ;  and  he  therefore  carefully  exa- 
mined  the  law  and  deliberately  took  an  opinion — 
For  this  unusual  attention,  he  deserves  thanks  and 
not  impeachment.  If  knowledge  of  the  law  be  a 
crime  in  a  judge,  ignorance  is  his  best  recommen- 
dation ;  and  that  judge  is  most  worthy  and  best 
qualified  for  his  office,  who  possesses  no  opinionsr 
of  his  own  on  any  legal  subject,  but  presents  him- 
self as  a  scholar  to  be  taught  by  the  counsel,  and 
has  no  impressions  but  such  as  they  are  pleased  to 
give  him.  I  mean  not  to  pass  a  sentence  of  con- 
demnation on  the  views  or  conduct  of  the  counsel 
of  Fries.  Their  sole  object  and  anxiety  were  to 
save  the  life  of  their  client ;  and  if  they  believed 
they  could  better  eflFect  this  end  by  taking  fire  at  the 
conduct  of  the  court,  by  exciting  a  strong  feeling 
and  prejitidice  against  the  mode  of  proceeding,  and 
by  involving  the  court  in  embarrassment  and  diffi- 
culty, it  was  for  them  to  judge  how  far  they  might 
pursue  this  object  by  such  means,  and  to  their 
own  judgment  I  submit  it.  It  is  not  easy  to  say 
how  far  counsel  may  fairly  go  in  such  a  case,  and 
when  the  life  of  the  client  is  in  issue,  much  more 
will  be  allowed  than  in  common  cases. 

We  have  heard  much  about  the  agitation  of  the 
bar  on  this  occasion.  The  particular  cause  of  it 
has  not  been  clearly  explained.  It  might  have 
been  produced  by  the  demeanour  of  Mr*   Lewis» 
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which  from  his  own  account  was  violent  and  in- 
dignani,  or  it  might  have  been  the  mere  bustle  pro- 
duced by  the  diflFerent  efforts  that   were   made  to 
get  hold  of  the  noxious  paper  which  Mr.    Lewis 
cast  from  him  with  so  much  feeling  as  too  foul  for 
his  hand ;  or   from  a  combination  of  these  with 
other  causes.     Another  circumstacc  equally  imma- 
terial has  been  dignified  with   much   importance 
by  the  attention  the  managers  have  bestowed  upon 
it.     I  mean  the  novelty  of  the  proceeding.     Every 
witness  was  asked  in  solemn  form,  **  Did  you  ever 
see  the  like  before?'*     "  How  long  have  you  been  a 
practising  lawyer  .'"     **  How  many  criminals  have 
you  defended  ?"     *•  Was  not  this  mode  of  forming 
and  giving  opinions  by  the  court  a  novelty  to  you?" 
Granted — it  w2LS2i  novelty — I  say  granted,  for  ar- 
gument's sake — it  was  a  novelty  ;  and   what  fol- 
lows ?     Is  it  therefore  impeachable  ?     Every  inno- 
vation, however  just  and  beneficial,  is   subjefl  to 
the  same  consequence.     But,  sir^  if  this  novelty 
proceeded  not  from  impure  intentions,    and   was 
not  followed  by  oppressive  or  injurious  consequen- 
ces, where  is  its  mjustice  or  criminality  ?     There 
were  many  other  novelties  in  that  trial.      It  was  a 
novelty  that  a  man  named  John  Fries  should  com- 
mit treason,  and  be  tried  and  conviftcd  for  it.     '  I 
never  heard  of  precisely  the  same  thing   before. 
It  was  a  novelty  that  counsel    should  desert  ihcir 
cause  in  the  abrupt  manner  m  which  it   was  then 
done.     But  I  presume  it  will  not  be  pretended  that 
these  things  were  wrong  merely  because  they  were 
novel ;  much  less  that  a  judge  is  to  be  convided 
of  high  crimes  and  to  be  removed  from  office  for  a 
harmless    novelty— The  articles  charge  not  the 
judge  with  innovations  and  novelties  in  legal  forms, 
but  with  depriving  John  Fries  and  his  counsel  of 
their  constitutional  rights  ;  and  if  he  has  not  done 
this,    the  rest  is  of  no  importance   noiv. '    But 
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nrhat  is  this^strange  novelty  that  excites  so  much 
interest  and  alarm  ?  Is  it  that  a  law  judge  had  a 
law  opinion  and  was  capable  of  making  it  up  for 
bimself  without  the  assistance  of  learned  counsel  ? 
1  hope  not.  I  should  be  sorry  to  suppose  this  is  a 
novelty  in  the  United  States.  Was  it  then  the  re- 
ducing this  opinion  to  writing,  putting  it  on  paper 
with  pen  and  ink  that  makes  the  dangerous  novcU 
ly  ?  To  have  the  opinion  is  nothing  ;  but  to  write 
it  constitutes  the  crime.  And  yet,  sir,  where  is 
the  difference  to  the  prisoner  ;  except  that  in  the 
larter  case  there  is  more  certainty  ;  less  chance  of 
misapprehension  and  mistake  on  the  part  of  the 
jury,  than  when  it  is  delivered  to  them  verbally. 
It  should  be  recollected,  sir,  and  I  am  sure  it  is 
too  important  to  be  fors^joticn  by  this  honourable 
court,  this  written  opinion  contained  all  the  limi- 
litiunsand  dioCriniinations  on  the  law  of  treason 
which  could  serve  the  prisoner,  as  well  as  those 
M'hich  might  operate  against  him.  But,  sir,  I 
deny  that  there  was  so  much  novelty  either  in 
forming  this  opinion  or  in  icducing  it  to  writings 
as  is  pretended.  Is  it  uncommon  for  judges  to 
state  their  opinions  on  particular  points  of  law  to 
counsel,  even  before  argument,  for  the  dircelioii 
of  their  observations?  And  was  it  ever  before 
considered  a  prejudication  of  the  case  or  an  en- 
croachment uix)n  the  rights  of  tlie  bar  ?  In  crimi- 
nal courts  the  pr^6lice  is  constant  and  universal. 
Previous  to  the  trial  of  the  cases  of  treason  after 
ihe  restoration  of  ChArlcs  II.  the  judges  pf 
Kngland  met  together,  and  did  form  and  reduce 
to  Mriting  opinions,  not  only  upon  the  mode  of- 
proccedxug  upon  the  trials,  but  also  on  all  those 
cjuestioi^  or  points  of  law,  which  they  supposed 
would  arise  and  require  their  decision  in  the  course 
of  the  trials.  See  Kelynge's  reports,  pa.  1,  2» 
&c.-^l  1-     Here  the  judges  met  in  consultation  ex- 
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prcssly  for  the  purposes  now  deemed  so  criminal  in 
judge  Chase,  and  took  to  their  aid  the  king^scoun^ 
sel.  Our  judge  did  not  take  to  his  assistance  the 
attorney  of  the  United  States  in  forming  his  opi- 
nion ;  nor  did  the  judges  in  England  deliver  to  the 
counselor  the  accused,  the  result  of  their  delibe- 
rations, but  doubtless  it  would  have  been  received 
as  a  favor  if  they  had.  In  the  only  two  points  of 
difference,  therefore,  between  the  two  cases,  wc 
have  most  decidedly  the  advantage. 

But,  sir,  how  can  the  proceeding  of  judge  Chase^ 
\v\  principle  and  effect^  be  distinguished  from  the 
common  and  universal  pra6lice  of  charging  grand 
juries,  on  the  legal  nature  and  description  of  the 
crimes  to  come  under  their  notice  ?  When  a  judges 
IS  about  to  hold  a  criminal  court,  he  is  particular 
to  introduce  into  his  charge  those  very  offences, 
and  his  opinions  upon  them,  which  by  information 
or  otherwise,  he  supposes  will  be  brought  before 
the  court*  The  opinion  of  the  judge  in  such  cases 
is  formed,  is  reduced  to  writmg,  and  is  publicly 
delivered  in  the  presence  of  all  the  jurors,  both  - 
grand  and  petit,  but  never  was  before  conceived  to 
be  objectionable.  Nor  was  it  ever  before  supposed 
to  be  a  prejudication  of  any  man's  case,  who  might 
afterwards  be  tried  for  an  offence  thus  tlcfim  d. 
Judge  Chase  stated  what  ac\s  in  his  opinion,  would, 
in  constru6lion  of  law,  amount  to  treason  in  le- 
vying  war;  but  whether  those  a^s  and  the  neces- 
sary intention  which  must  accompany  them,  would 
be  proved  upon  John  Fries  or  any  body  else,  was 
left  quite  at  large  to  be  decided  by  the  jury  on  the 
evidence.  In  Hardy's  trial,  pa.  13,  chief  justice 
Eyre  states  to  the  grand  jury,  *'  Jurors  and 
judges  ought  to  feel  an  extraordinary  anxiety  that 
prosecutions  of  this  nature  should  proceed  upon 
solid  grounds.  1  can  easily  conceive,  therefore, 
that  it  must  be  a  great  relief  to  jurors  placed  in 


Digitized  by 


Google 


40 

^  the  responsible  situation  in  which  you  now  standi 
bound  to  do  justice  to  their  country  and  to  the  par- 
ties accused,  and  anxious  to  discharge  this  trust 
faithfully  ;  sure  I  am  that  it  is  consolation  and 
comfort  to  us,  who  have  upon  us  the  responsibility 
of  declaring  what  the  law  is  in  cases  in  which  the 
public  and  the  individual  are  so  deeply  interested  ; 
to  have  such  men  as  the  grea,t  sir  Matthew  Hale, 
and  an  eminent  judge  of  our  own  times,  who, 
with  the  experience  of  a  century,  concurs  with 
him  in  opinion,  Sir  Michael  Foster,  for  our 
guides. 

*'  To  proceed  by  steps — From  these  writers  up- 
on the  law  of  treason  (who  speak,  as  I  have  before 
observed,  upon  the  authority  of  adjudged  cases) 
we  learn,  that  not  only  a£\s  of  immediate  and  di^ 
«c/ attempt  against  the  king's  life,  are  overt  a6ts 
of  compassing  his  death,  but  that  all  the  remoter 
steps  taken  with  a  view  to  assist  to  bring  about  the 
actual  attempt,  are  equally  overt  acts  of  this  spe- 
cies  of  treason ;  even  the  meeting  and  consulting 
what  steps  should  be  taken  in  order  to  bring  about 
the  end  iiroposed,  has  been  always  deemfed  to  be 
an  act  done  in  prosecution  of  the  design,  and  as 
such  an  overt  act  of  this  treason. — This  is  our  first 
step  in  the  present  enquiry.  I  proceed  to  observe, 
that  the  overt  acts  I  have  been  now  speaking  of 
have  reference,  nearer  or  more  remote,  to  a  direct 
and  immediate  attempt  upon  the  life  of  the  king ; 
but  that  the  same  authority  informs  us,  that  they 
who  aim  directly  at  the  life  of  the  king,  (such  for 
instance,  as  the  persons  who  were  concerned  in 
the  assassination  plot  in  the  reign  of  king  WiU 
liam)  are  not  the  only  persons  who  can  be  said  to 
compass  or  imagine  the  death  of  the  king.  *'The 
**  entering  into  measures  wliich,  in  the  nature  of 
*'  things,  or  in  the  common  experience  of  man- 
**  kind,  do,  obviously  tend  to  bring  the  life  of  the 


Digitized  by 


Google 


41 

*^  king  into  danger,  is  also  compassing  and  imagi{t« 
'^  ing  the  death  of  the  king ;''  and  the  measures 
which  are  taken  will  be  at  once  evidence  of^  the 
compassing,  and  overt  a£ts  of  it.'^ 

Where  is  the  criminality  of  such  instruction  and 
direction  ;  but  in  what  does  it  differ  in  principle 
and  in  all  its  possible  consequences  to  the  prisoner,^ 
from  the  conduCl  of  judge  Chase  ?  The  learned 
English  judge  tliought  he  was  obliging  the  jury, 
not  encroaching  upon  them — ^by  stating  fully  and 
precisely  the  legal  construction  of  those  aCts 
which  would  probably  be  given  to  them  in  evi- 
dence to  support  the  charges  of  treason.  It  is 
true  the  treason  charged  upon  Hardy  was  not  that 
of  levying  war-— it  was  that  of  compassing  the 
king's  death*  Now  what  overt  aCts  amount  to  a 
compassing  of  the  king^s  death,  is  a  question  of 
law  resting  upon  long  and  established  decisions 
and  precedent.  And  judge  Eyre  thought 
it  no  crime  to  declare  to  the  jury  his  opinion 
of  the  law  in  this  respeCt.  So  in  our  case,  treason 
by  levying  war,  is  a  general  constitutional  defi- 
nition ot  the  offence ;  but  the  application  of  this 
general  definition,  and  the  fixing  and  describing 
such  overt  a£ts  as  amount  to  a  levying  of  war,  is 
matter  of  legal  construction,  depending  upon  a 
knowledge  of  former  adjudications,  which  the 
judge  was  bound  to  know,  or  he  was  not  worthy 
of  his  office,  und  which  he  was  also  bound  to  com- 
municate to  the  jury.  The  difference  in  the  cases 
is  only  here.  Chief  justice  Eyre  formed  his  opi- 
nion on  deliberation  and  he  reduced  it  to  writing ; 
but  he  dX&o  publicly  delivered  it  with  all  the  weight 
pf  his  name  and  authority  in  the  face  of  all  the 
jurors  and  of  the  country.  Whereas  judge  Chase 
gave  his  opinion  privately  to  the  counsel,  to  be 
at  their  disposal  and  discretion  ;  to  use  it  for  the 
benefit  of  their  client  if  they  could  ;  or  to  disre- 
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gard  and  suppress  it  if  they  thought  proper.  It 
might  forever  have  been  concealed  from  the  jurors 
and  from  the  world,  if  the  counsel  of  Fries  had 
not  themselves  made  it  public.  This  practice  of 
delivering  opinions  on  points  of  law  in  charges  to 
grand  juries,  is  not  confined  to  the  English  courts. 
It  is  the  same  in  the  United  States.  The  mana- 
gers have  pronounced  a  very  deserved  eulogium 
upon  the  official  condu£l  and  chara£ter  of  judge 
Iredell.  The  respondent  has  been  referred  to  him 
as  a  bright  example  of  justice  and  impartiality,  and 
it  has  been  lamented  that  with  such  an  example 
before  him,  judge  Chase  should  have  so  wandered 
from  the  path  of  reftitude.  We  take  their  stan- 
dard  of  excellence.  We  agree  to  be  judged  by 
judge  Iredell ;  and  if  I  shew  that  this  humane  and 
learned  judge  really  did  the  same  thing  for  which 
the  respondent  now  stands  on  his  trial,  I  hope  there 
will  be  an  end  of  the  complaint.  On  the  first  trial 
of  this  same  John  Fries  for  the  same  offence,  judge 
Iredell  actually  committed,  with  some  circumstan- 
ces of  aggravation,  the  same  enormous  crime  for 
which  judge  Chase  is  now  impeached.  He  did 
form  an  opinion  on  the  law  of  treason,  he  did  re- 
duce that  opinion  to  writing,  and  he  did  deliver 
that  opinion,  the  same  in  substance,  and  nearly 
the  same  in  words  with  that  delivic^red  by  judge 
Chase.  This  bright  example  was  before  our  eyes, 
he  is  now  so,  and  let  us  be  judged  by  him.  In 
the  charge  delivered  to  the  grand  jury  in  1799, 
who  found  the  first  bill  against  Fries  for  treason, 
speaking  of  those  cases  which  he  thought  would 
come  before  the  court,  the  judge  says,  "  The  only 
species  of  treason  likely  to  come  before  you,  is 
that  of  levying  war  against  the  United  States* 
There  have  been  various  opinions,  and  diffisrent 
determinations  on  the  import  of  those  words.  But 
I  think  I  am  warranted  in  saying,  that  if  itk  the 
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case  of  the  insurgents  who  may  come  under  your 
consideration,  the  intention  was  to  prevent  by. 
force  of  arms  the  execution  of  any  a6l  of  the  Con- 
gress of  the  United  States  altogether,  (as  for  in* 
stance  the  land  tax  a£k,  the  object  of  their  oppo- 
sition) any  forcible  opposition  calculated  to  carry 
that  intention  into  effect,  was  a  levying  war  against 
the  United  States,  and  of  course  an  act  of  treason* 
But  if  the  intention  was  merely  to  defeat  its  ope<* 
ration  in  a  particular  instance,  or  through  the 
agency  of  a  particular  officer,  from  some  private 
or  personal  motive,  though  a  higher  offence  may 
have  been  committed,  it  did  not  amount  to  the 
crime  of  treason.  The  particular  motive  must 
however  be  the  sole  ingredient  in  the  case,  for  if 
combined  with  a  general  view  to  obstruct  the  ex- 
ecution of  the  act,  the  offence  must  be  deemed 
treason.'* 

Judge  Iredell,  therefore,  so  far  from  conceiving 
it  to  be  a  crime  to  have  an  opinion  upon  the  law  of 
treason  in  levying  war  and  the  overt  acts  which 
would  constitute  it,  to  reduce  that  opinion  to  wn- 
ting  and  to  deliver  both  to  counsel  and  jury, 
seams  to  have  considered  it,  as  chief  justice  £yre 
had  done  before  him,  to  be  his  duty  to  do  so.  The 
opinion  delivered  by  this  respectable  judge  coin>. 
cidcs  entirely  with  that  of  judge  Chase,  and  the 
manner  of  delivering  was,  on  our  opponents**  prin* 
ciples,  vastly  more  exceptionable.  The  novelty 
of  this  proceeding  seems  to  have  vanished  on  in- 
vestigation. There  is  indeed  one  striking  differ- 
ence  in  the  two  opinions— That  judge  Chase  goes 
more  fully  and  clearly  into  the  definition  of  the  of- 
fence, and  is  more  particularly  careful  to  state 
those  distinctions  and  discriminations  which  might 
serve  the  accused,  and  reduce  his  transgression  to 
some  smaller  offence,  provided  they  could  appear 
in  his  case.      He  sets  out  not  only  the  descrip- 
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tion  and  character  of  those  dvert  acts  which  con- 
stitute treason,  but  enumerates    also  with   equal 
care  such  as  will  not  amount  to  that  offence.     If 
these  favorable  discriminations  might  in  any  way 
have  been  useful  to  the   accused,  they   were   put 
fully  into  the  power  both  of  the  counsel  and  the 
jury. 
The  gentleman  who  opened  the  prosecution,  (Mr, 
Randolph)  took  occasion  to  speak  in  very  handsome, 
and  I  doubt  not  very  deserved  terms  of  applause,  of 
a  xlistinguished  judge  in   Virginia.     This  same 
judge  has  published  an  edition  of   Blackstone's 
Commentaries,   into  which  he  has  introduced  a 
variety  of  his  own  opinions  on  the  constitution  and 
lawsof  the  United  States.  If  hereafter  a  person  should 
be  accused  under  the  operation  of  some  of  those 
statutes  on  the  construction  of  which  judge  Tucker 
has  published  his  comments  and  opmions,  would 
it  be  any  impeachment  of  the  justice  and   impar- 
tiality of  this  judge  to  say,  he  had  made  up  his 
opinion,  V  he  had  reduced  it  to  writing,  he  had  de- 
livered it  to  the  world  and  therefore  he  had  prejudg* 
^d  the  case.     No,  this  would  be  a  sort  of  reason- 
ing  even  more  absurd  than  the  Richmond  non  se^ 
quitur.     The  honourable  manager  (Mr.  Randolph) 
to  enforce  and  exemplify  his  doctrines  on  this  sub- 
ject,   put  an  analogous  case.     He  stated  that  a 
judge  holding  a  criminal  court  might  properly  give 
the  legal  description  of  murder,  and  the  circum- 
stances and  ingredients  that  in  point  of  law  would 
constitute  this  offence,    ^ut,  says  he,  he  may  not 
go  on  to  apply  this  definition  to  the  overt  acts  laid 
in  the  indi^ment.      This  I    confess,    is  a  non)eh 
iy  to  me,     I  never  before  heard   of  overt  afts  in 
an  indictment  for   murder.      The  general   charge 
of  the  oftcnce  is  laid  in  legal  and  general  terms, 
but  there  is  no  specification  of  the  particular  facts 
and  circumstances  by  which  the  charge  is  to  be 
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supported.  But  suppose  a  judge,  knowing  that  a 
man  was  coming  before  him  for  trial,  accused  of 
going  into  the  street  with  a  declared  resolution  to 
kill  the  first  'person  he  should  meet ;  and  this 
Judge  were  to  say  to  any  person  or  in  any  place, 
verbally  or  in  writing,  that  a  killing  under  such 
circumstances  was'  murder^  and  a  full  manifestation 
of  malice  ki  legal  construction,  would  this  be 
called  a  prejudication  of  the  case  ?  Is  it  not  a 
mere  declaration  of  the  law  existing  and  establish- 
ed  long  before  the  case,  which  it  was  the  duty  of 
the  judge  to  know,  to  obey  and  to  declare  ?  If  the 
facts  proved  before  the  jury  brought  the  accused 
within  the  law,  the  consequence  of  conviaion 
followed,  not  by  the  will  of  the  judge,  but  by  the 
sentence  of  the  law ;  and  while  this  question  was 
left  open,  the  case  was  in  no  wise  prejudged.  To 
explain  this  point  still  further,  I  will  put  the  case 
of  libelling.  This  offence,  like  that  of  treason, 
consists  of  two  parts ;  the  act  and  the  intent. 
Would  it  be  criminal  in  a  judge,  knowing  that 
such  a  case  was  to  come  before  him,  to  inform 
himself,  if  necessary,  of  the  law  of  libels,  to 
make  tfp  his  mind  upon  the  constituent  parts  of  the 
offence,  and  to  declare  them  to  the  grand  jury,  the 
counsel  or  any  body  else  ?  Might  he  not  be  <if 
opinion,  and  write  and  say,  thai, a  libel  is  a  mali- 
cious defamation  of  any  person  in  writing,  in  or- 
der or  intending  to  excite  their  wrath,  or  to  ex- 
t)ose  them  to  public  hatred  or  contempt  ?  Here 
the  faft  of  publication  must  t)e  proved  and  the  ma- 
licious intent.  And  might  not  a  judge  state  what 
in  contemplation  of  law  is  a  malicious  and  defa- 
matory writing,  and  that  if  such  an  one  ^is  pub- 
lished with  intent  to  injure  and  defame,  it  is  in  law 
a  libel  ?  Apply  this  doctrine  to  the  case  of  Fries. 
May  not  a  judge  have  an  opinion  and  declare,  that 
an  insurre6lion  of  a  body  with  intent  or  in  order  to 
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resist  the  execution  of  any  law  of  the  United 
States,  and  the  carrying  that  intent  into  execution 
by  a£tual  force  and  violence,  is  treason  against  the 
United  States  by  levying  war  ?  There  is  no  pre- 
judication in  either  case  ;  the  fads  and  the  intent 
which  constitute  the  crime,  and  on  which  the  guilt 
or  innocence  of  the  accused  depends,  are  left 
wholly  untouched,  and  come  without  prejudice  or 
bias  to  the  jury.  I  have  heard  the  phrase  ^^  pre* 
judging  the  law"  repeated  over  and  over  again. 
Judge  ChascL  prejudged  the  laHAf  against  Fries,  we 
are  told — I  confess  the  phrase  is  a  very  singular 
one  to  me.  I  know  not  precisely  how  to  under- 
stand  it.  I  can  comprehend  what  it  meant  when  I 
hear  of  prejudging  a  man's  case — in  prejudging  the 
£a£ls  of  any  case.  But  as  to  the  law,  I  presume  it 
IS  always  prejudged ;  always  settled,  certain  and 
ascertained.  It  is  never  a  question  in  a  case  of 
murder,  whether  a  killing  with  malice  prepen^  is 
or  is  not  murder.  The  law  has  prejudged  that ; 
and  so  in  all  other  cases  the  question  is,  whether 
the  fa£ts  proved  bring  the  case  within  the  law. 
And  so  it  was  in  Fries's  case,  and  upon  that  pomt 
judge  Chase  neither  gave  nor  intimated  nor  had  an 
opinion;  for  as  the  evidence  had  not  been  heard,  he 
could  not  anticipate  what  fadls  would  be  proved. 

I  hope  and  trust,  sir,  that  the  first  specificatioi^ 
of  this  article  is  now  disposed  of  to  the  satisfaction  , 
of  this  honorable  court,  and  the  complete  justifi- 
cation of  the  respondent.  Part  of  it,  when  test- 
ed by  the  evidence,  turns  out  to  be  wholly  unfound- 
ed/and  the  rest  which  is  true,  has  been  fully 
justified  both  on  principle  and  by  precedent*  if 
there  was  some  haste  and  error  in  the  conduct  of 
the  judge,  which  however  I  neither  believe  nor  ad- 
mit, there  was  certainly  no  criminality  in  the  ad. 
There  was  nothing  impure  in  the  motive— nothing 
injurious  in  the  consequence. 
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Suffer  me  now,  sir,  to  offer  you  some  observa^ 
lions  on  the  second  specification  of  the  first  article 
of  impeachment.  I  hope  it  will  not  be  necessary 
to  trespass  greatly  on  your  patience  in  refuting  it. 
It  charges  judge  Chase  with  ^^  restricting  the  coun* 
9el  for  the  said  John  Fries  from  recurring  to  such 
English  authorities  as  they  believed  apposite,  or 
from  citing  certain  statutes  of  the  United  States, 
which  they  deemed  illustrative  of  the  positions 
upon  which  they  intended  to  rest  the  defence  of 
their  client.'*  This  charge  consists  of  two  parts  ; 
it  complains  of  a  restriction  as  to  English  autho- 
rities, and  as  to  American  statutes.  I  will  consK 
der  them  distinCUy.  Fu-st,  sir,  permit  me  to  re> 
mark  that  these  allegations  are  made  to  support  the 
general  charge  of  partiality,  oppression  and  in- 
justice.  But  what  becomes  of  these  pretences 
when  we  bear  in  mind  the  testimony  of  Mr. 
Rawle,  the  district  attorney,  and  always,  and  in 
every  situation,  a  gentleman  whose  character,  in 
all  its  relations  both  public  and  private,  bears  the. 
first  stamp  of  respectability,  and  fears  no  compe- 
tition for  credit.  He  has  informed  this  honour- 
able court  that  this  restriction  so  grievously  com- 
plained of,  and  now  the  subject  of  a  criminal  pro- 
secution, was  imposed  upon  him  as  well  as  upon 
the  counsel  of  Fries.  Is  this  the  character  or  the 
conduct  of  partiality  or  oppression  ? — Does  it 
evince  that  strong  appetite  the  judge  is  said  to 
have,  to  dtink  the  heart's  blood  of  this  unfortu- 
nate German,  and  stain  the  pure  ermine  of  justice 
with  his  gore.  I  have  always  understood  by  par- 
tiality in  a  judge,  a  favoring  bias  to  one  party  to 
the  prejudice  of  the  other ;  but  where  a  restriction 
is  put  equally  on  both  sides,  I  cannot  conjecture 
how  it  can  be  resolved  into  partiality  or  oppression* 
It  will  be  seen  presently  that  as  far  as  this  restric- 
tion could  have  any   operation,  it  was  friendly  in 
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tKjit  operation  to  John  Friesi  But,  sir,  wh«t  was 
this  restriction  so  much  complained  of  and  now 
magnified  into  a  high  crime?  That  certain  English 
decisions  in  the  law  of  treason,  made  before  the 
revolution  of  1688,  should  not  or  ought  not  to  be 
read  to  the  jury — And  pray,  sir,  what  were  these 
<Iecistons  ?  I  will  take  their  character  from  Mn 
Lewis  himself,  and  no  man  is  better  acquainted 
with  them.  He  says  they  were  decisions  of  de«» 
pendent  and  corrupt  judges,  who  carried  the  doc- 
trine of  constructive  treason  to  the  most  dangerous 
and  extravagant  lengths.  True,  they  were  so — san- 
guinary, cruel  and  tyrannical  in  the  extreme — and 
could  the  exclusion  of  such  cases  injure  John 
Fries  ? — If  cases  which  extenuated  and  softened 
the  crime  of  treason  had  been  rejected,  he  might 
indeed  have  suffered ;  but  how  he  was  or  could 
be  injured  by  keeping  from  the  jury  those 
cases  which  aggravated  his  offence,  I  am  really  at  a 
loss  to  learn.  The  restriction  there  was  on  the  Uni- 
ted Stateg.  Had  they  been  adduced  by  the  attorney 
general,  no  doubt  they  would  have  been  ably  an- 
swered by  the  defendant's  counsel ;  but  the  ability 
of  the  counsel  was  not  inferior  to  Fries's  counsel ; 
and  if  judge  Chase  h'\d  indeed  a  design  to  oppress 
and  injure  John  Fries,  and  to  convict  him  on  strain- 
ed constructions  of  treason,  his  best  policy  would 
surely  have  been  to  have  suffered  these  cases  to 
have  come  forward,  and  if  supported  by  his  autho- 
rity and  the  talents  of  the  counsel  of  the  United 
States,  they  might  have  had  their  influence  with 
the  jury,  notwithstanding  the  able  refutations  they 
might  have  received.  But  why  and  for  what  good 
purpose  did  the  counsel  desire  to  read  these  cases, 
operating,  if  they  operated  at  all,  directly  against 
the  life  of  their  client  ?  Why  would  they  fatigue 
the  coprt  and  impose  upon  the  jury  with  those 
wicked  and  ridiculous  decisions  against  a  man  who 
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Wished  his  stag's  horns  in  the  king's  belly — ^and 
another^  who  declared  he  would  make  his  son  heir 
to  the  crown.     Sir,  there  could  have  been  but  one 
object  in  this  attempt.     It  was  this^  to  e:ccite  such 
horror  in  the  minds  of  the  jurors  by  reciting  these 
tales  of  tyranny  and  blood,  as  would  create  a  general 
prejudice  in  them  against  all  the  laws  of  treason. 
The  abhorrence  which  would  be  honestly  given  to ' 
such  extraordinary  cases  of  cruelty  praAised  under 
the  law  of  treason,  they  hoped  \yould  extend  itselC 
to  ail  cases  of  treason,  even  the  most  just  and  up* 
right*     I  know  another  and  ingenious  colouring^ 
and  pretence  has  been  given  for  this  design,   this 
iitrange  anxiety  to  read  cases,  which  so  strongly 
support  prosecutions  for  treason.     It  has  been  said 
by  Mr.  Lewis,  not  here  as  a  witness,  but  in  Phila« 
delphia  as  counsel  for  John  Fries,  that  his  obje£t  in 
desiring  to  read  these  extravagant  Cases  was  of  this 
sort.     That  many  of  the  decisions  on  the  law  of 
treason  made  since  the  revolution  of  1688,  and 
which  are  received  as  authorities  in,  modem  courts, 
were   actually  grounded  on  the  iniquitous  cases 
decided  before  the  revolution  ;  and  therefore,  says 
Mr.  Lewis,  we  wished  to  lay  these  cases  before  the 
jury  that  they  might  place  no  reliance  on  those  since 
the  revolution,  which  were  derived  from  them. 
Could  the  gentleman  be  sincere  in  this  pretence  ? 
How  far  would  he  carry  it  ?  To  all  decisions  since 
the  revolution,  and  are  we  to  have  no  adjudica- 
tions on  this  subject  which  may  be  relied  upon  as 
sound,  legal  and  virtuous  }  lapprehend  he  does  not 
^lean  so  much.    He  desired  I  presume  only  to 
discredit  such  of  the  English  decisions  since  the 
revolution,  as  were   derived  from  those  corrupt 
sources  alluded  to.     Then  most  assuredly,  he  was 
premature  in  his  attempt  to  read  these  precious 
cases.     If  the  distri£t  attorney  should  read,  and 
rely  upon  any  case  decided  since  the  revolution  to 
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convi6l  John  Fries,  and  Mr.  Lewis  could  trace  that 
decision  back  to  the  horrible  times  spoken  of,  and 
shew  that  it  was  derived  from  and  grounded  upon 
the  bpiniohspf  those  corruptand  dependent  judges^it 
would  surely  have  been  competent  for  him  to  do  so, 
and  no  court  would  have  attempted  to  prevent  him. 
But  that  he  /is  to  deluge  the  court  and  jury  with  a 
mass  of  trash  and  corruption,  and  so  declared  to  be 
by  himself,  by  way  of  anticipation  and  when  no  ne- 
cessity had  occurred  or  probably  would  occur  to 
justify  it,  could  not  be  endured  by  any  court  know- 
ing its  duties  and  respecting  its  dignity.      These 
cases  are  law,  or  they  are  not  law*     If  the  former, 
their  operation  and  influence  were  against  the  pri- 
soner ;   if  the  latter,  the   court  should  not  suffer 
them  to  be  read  to  mislead  and  impose  upon  the 
jury.^    So   far,   sir,  and  I  shall  trouble  you  no  fur- 
ther, on  the  exclusion  of  these  English  statutes. 
No\v,  as  to  the  statutes  of  the  ITnited  States.     That 
any  such  restriftion  was  laid  on  the  counsel  of  John 
Fries';  rests  wholly  and  entirely  on  the  testimony 
and  rbcolleflion   of  Mr.  Lewis.     I  will,  sir,  first 
consider  the  nature  and  extent  of  this  charge  against 
the  respondent,  supposing  the  fa6l  to  be  so.     I  pre- 
sume  it  will  be  granted  to  me  that  a  judge  has 
some  sort  of  authority  in  a  court ;  that  he  does  not 
sit  there  as  a  mere  cypher,  without  power  or  com- 
mand.    Among  the   acknowledged   powers  of  a 
judge,  is  that  of  regulating  and  direfling  in  some 
degree  the  argument  before  him,  and  preventing 
the  introduction  of  matter  either  grossly  improper 
orpalpably  irrelevant  to  the  issue.  If  then  it  be  de- 
monstrated that  these  statutes  of  the  United  States 
had  really  and   truly  nothing  under  heaven  to  do 
with  the  trial  of  John  Fries,  I  hope  the  judge  will 
not  be  condemned  for  excluding  them.    John  Fries, 
sir,  was  indiifled   for   the  treason  of  levying  war 
against  the  United  States,  and  for  no  other  offence. 
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.  This  crime  is  created  and  defined  by  the  constiiu- 
tion  of  the  United  States.      Ic  became  the  duty  of 
the  attorney  of  the  United  States  to  shew  to  that 
court  and  jury,  that  the  prisoner  had  been  guilty  of 
the  treason  charged  in  the  indictment  according  to 
its  definition  and  description  in  the  constitution,  or 
the  prosecution  must  fail.     If,  on  the  other  hand 
he  did  shew  this  to  the  satisfaction  of  the  court  and 
jury,  John   Fries  must  necessarily  be  convicted. 
Now,  sir,  what  possible  influence  or  control  could 
any  act  of  Congress  have  over   the  character  of  a 
crime  defined  in  and  derived  from  the  higher  au* 
thority  of  the  constitution.     The  act  of  Congress 
could  not  enlarge,  restrict,  or  in  any  way  alter  or 
afiect  the  constitutional  description.       To   what 
proper  purpose  then  could  any  Act  of  Congress  be 
read  ?     Why  sir,  we  have  heard  something  about 
a  legislative  construction  of  the  constitution  ;  and 
that   these  acts  of  Congress  defining  sedition  and 
other  oflFences,  might  be  used  and  were  important 
to  shew  what  was  intended  by  the  constitution  in . 
the  description  of  treason.     In  the  first  place,  sir. 
Congress  in  passing  these  statutes  never  had  the 
most   remote  idea  or  intention  of  giving  any  sort 
of  construction  or  opinion  upon  the  law  of  trea$on  ; 
and  if  they  had  such  an  intention,  it  was  beyond 
their  powers  and  rights,  and  should  be  wholly  dis- 
regarded, not  only  by  that  court,  but  by  this.     The 
construction  of  the  constitution,  in  common  with 
every  other  law,  belongs  exclusively  to  the  judici- 
ary, as  best  qualified  both  from  its  permanency  and 
independence  as  well  as  from  legal  learning  to  ex- 
ercise so  important  a  right.  The  necessity  ol  a  pow- 
er existing  some  where  to  judge  of  the  constitution, 
and  of  the  conformity  or  non  conformity  of  laws 
to  the   provisions    of  it,  results  from  the  very  na- 
ture of  a  written  constitution.     It  is  in  vain  we  have 
an  instrument  paramount  to  ordinary  legislation,  if 
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there  is  no  authority  to  check  incroachments  upon 
it,  ancl  there  is  no  department  of  government  with 
whom  this  power  can  be  so  safely  lodged,  or  by 
whom  it  can  be  so  ably  and  impartially  exercised^ 
as  the  judiciary.  I(the  legislature,  the  very  branch 
of  government  most  controuled  by  the  constitution, 
and  intended  to  be  so,  shall  be  permitted  to  as- 
sume the  wide  and  unlimited  right  of  constructi- 
on, the  constitution  will  sink  at  once  into  a  dead 
and  worthless  letter ;  moulded  into  various,  fan- 
tastic shapes  at  the  will  of  the  legislature,  and 
purporting  one  thing  to-day  and  another  to-mor- 
row,  and  nothing  at  last.  But  Congress,  I  Repeat 
sir,  in  passing  the  sedition  law,  had  lio  intention 
whatever  of  giving  their  construction  to  the  con* 
stitutional  description  of  treason^  or  of  effefling 
qr  touching  it  in  any  way.  The  counsel  of  Fries 
were  therefore  about  to  use  or  abuse  the  act  of  the 
legislature  to  purposes  never  contemplated  or  in- 
tended. Should  the  court  suffer  a  delusion  of  this 
sort  to  be  practised  upon  a  jury,  equally  disresv 
pe6lful  to  tjie  court  and  to  the  Congress  ?  It  was 
not  Judge  Chase  only  who  thought  these  statutes 
of  the  United  States  totally  irrelevant  to  the  case  of 
Fries.  They  had  been  solelnnly  adjudged  to  be 
so,  after  every  exertion  of  the  talents  of  the  coun* 
sel  to  shew  their  application  and  force — I  refer  you, 
sir,  to  the  opinion  pf  Judge  Iredell  on  the  first 
trial  of  Fries. 

"  An  act  of  Congress  which  I  have  already 
read  to  you  (that  commonly  called  the  sedition  aft) 
has  specially  provided  in  the  manner  you  have 
heard,  against  combinations  to  defeat  the  execu- 
tion pf  the  laws.  The  combinations  punishable 
under  this  act  must  be  distinguished  from  such  as 
in  themselves  amount  to  treason,  which  is  unalter-r 
ably  fixed  by  the  constitution  itself.  Any  combi- 
gntions,  therefore,  which  before    the  passing  of 
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this  a€l,  would  have  amounted  to  treason,  still 
constitute  the  same  crime.  To  give  the  act  in 
question  a  different  construftion,  would  do  away 
altogether  the  crime  of  treason  as  committed  by 
levying  war,  because  no  war  can  be  levied  without 
a  combination  for  some  of  the  purposes  stated  in 
the  aQ,  which  must  necessarily  constitute  a  part 
though  not  the  whole  of  the  offence, 

*'  This,  gentlemen  of  the  jury,  is  an  indiflment 
against  the  prisoner  at  the  bar,  for  levying  war 
against  the  United  States  ;  the  first  enquiry  there- 
fore is,  what  is  meant  by  these  v/ords  of  our  con- 
stitution, "  Treason  against  the  United  States, 
shall  consist  only  in  levying  war  against  them," 
&c.  These  words  are  repeated  verbatim,  I  be- 
lieve, in  an  act  of  Congress,  called  the  Judiciary 
Act,  defining  the  punishment  of  the  crime  of  trea- 
son, pursuant  to  constitutional  authority.  This 
crime  being  defined  in  the  constitution  of  our 
country,  becomes  the  Supreme  law,  and  can  only, 
be  altered  by  the  means  therein  pointed  out,  and 
not  by  any  act  of  the  legislature  ;  and,  therefore^ 
the  repetition  of  the  words  of  Ihe  constitution  in 
the  judiciary  act  is  quite  unnecessary,  as  the  only 
power  left  to  Congress  over  this  crime  was,  to  de- 
scribe the  punishment :  the  same  act,  in  another 
part,  makes  provision  for  the  method  of  trial. 
Agreeable  to  their  power,  Congress  have  described 
the  punishment,  and  thereby  declared  the  crime  to 
be  capital.  It  is  clear,  therefore,  that,  as  the 
constitution  has  defined  the  crime,  the  Congress, 
drawing  its  sole  authority  from  that  constitution, 
cannot  change  it  in  any  manner,  particularly  as  it 
is  so  declared  ;  yet  the  counsel  for  the  prisoner 
say,  that  the  legislature  have  given  it  a  legislative 
interpretation,  and  that  their  interpretation  is  bind- 
ing on  this  court.  They  say  that  Congress  did  not 
mean  to  include  the  offence  charged  upon  the  pri* 
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fioner  at  the  bar,  under  the  definition  of  levying 
ivar ;  because  the  sedition  a6l  describes  a  similar 
olFence,  and  because  a  rescue  is  provided  for  in 
another  act,  the  punishment  extending  no  farther 
than  fine  and  imprisonment.  Several  answers  may 
be  given  to  remove  these  objections  : 

'*  First,  if  Congress  had  intended  to  interpret 
these  words  of  the  constitution,  by  any  subsequent 
act,  they  had  no  kind  of  authority  so  to  do.     The 
whole  judicial  power  of  the  government  is  vested 
in  the  judges  of  the  United  States,  in  the  manner 
the  constitution  describes ;  to  them  alone  it  belongs 
to  explain  the  law  and  constitution  ;  and  Congress 
have  no  more  right  norauthority  over  the  judicial ex^ 
positions  of  those  acts,  than  this  court  has  to  make 
a  law  to  bind  them.     If  this  was  not  an  article  of 
the  constitution,  but  a  mere  aft  of  Congress,  they 
could  not  interpret  the  meaning  of  that  slA  while 
it  was  in  force,  but  ihey  may  alter,  amend,  or  in^ 
troduce  explanatory  sections  to  it.     In  this  we  dif- 
fer from  the  prafticc  of  Kngland,  from  whence  we 
received  our  jurisprudential   system   in  general ; 
for  they  having  no  constitution  to  bind  them,  the 
parliament  have  an  unlimited  power  to  pass  any  act 
of  whatever  nature   they  please  ;  and  they,  conse- 
quently, cannot  infringe    upon    the  constitution. 
The  very  treason  statute   of  Edward  ill.  itself, 
contains  a  provision  giving  parliament  an  authority 
to  enact  laws   thereupon,  in  these  words :   "  Be- 
♦'  cause   other  like  cases  of  treason  may  happen 
**  in  time  to   come,  which   cannot  be  thought  or 
**  declared  at  present :  it  is  thought,  that  if  any 
**  such  does  happen,  the  judges    should  not  try 
•'  tbem  ivitboutjir St  going  to  the  king  and  parlia- 
**  ment^  where  it  ought  to  be  judged  treason^  or 
**  otberivise  Jelon\ ."     On  this  point  Sir  Matthew 
Hale    was  very  careful,  lest  constructive  treason 
should  be  introduced. 
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«*  This,  gentfemen,  you  will  observe,  only  i*e- 
lates  to  any  case  not  specified  in  that  act.  But,  on 
the  occasion  now  before  you,  it  is  not  attempted, 
by  any  construction  or  interpretation,  that  any 
thing  should  be  denominated  treason,  that  is  not 
precisely  and  plainly  witMn  the  constitution.  No 
treason  can  be  committed  except  war  has  actually 
been  levied  against  the  United  States. 

*'  But  farther,  nothing  is  more  clear  to  me  than 
that  Congress  did  not  intend  in  any  manner  what* 
ever,  to  innovate  on  the  constitutional  definition 
of  treason,  because  they  have  repeated  the  words, 
I  think,  verbatim,  in  their  own  act,  with  regard 
to  the  rescue  and  obstruction  of  process  which  is 
mentioned'  in  the  act  alluded  to  :  it  will  not  be 
pretended,  by  any  man,  that  every  rescue,  or 
every  obstruction  of  an  officer  in  serving  process, 
or  even .  both  together,  amounts  to  high  treason, 
or  else  to  no  crime  at  all :  No  ;  the  crimes  are  dif- 
ferently specified,  and  rescue  or  obstruction  of  pro- 
cess may  be  committed  without  that  high  charge. 
This,  I  think,  was  sufficiently  explained  by  the 
counsel  for  the  United  States." 

Will  it  be  jpretended,  sir,  that  counsel  have  a 
right  to  read  any  thing  before  the  court  which  they 
may  find  in  a  law  book  ?  Is  there  any  thing  of 
such  peculiar  dignity  and  puivilegc  in  the  statutes 
of  the  United  States,  that  any  of  them  may  at  all 
times  and  on  all  occasions,  whether  pertinent  or 
not,  be  read  in  a  court  of  justice  ;  and  is  it  a  high 
crime  in  a  judge  to  prevent  it  i  Suppose  the  coun- 
sel had  chosen  on  the  trial  of  John  Fries  to  amuse 
themselves  with  reading  the  revenue  laws  of  the 
United  States ;  would  the  mere  circumstance  of 
their  being  bound  in  our  statute  book  have  given 
them  such  a  sacred  character  that  the  court  would 
be  bound  to  listen  with  the  most  respectful  atten- 
tion  to  such  an  absurd  waste  of  time  ?  I  do  not  he« 
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feitate  to  aver  that  the  revenue  laws  have  full  ai^  clcaf 
and  proper  ain  application  to  the  case  of  John  Fries 
as  either  of  the  statutes  the  counsel  were  so  anxi- 
ous to  produce^ 

But,  ^ir,  although  judge  Chase  undoubtedl/  be- 
lieved  that  these  statutes  of  the  United  States  had 
no  sort  of  application  to  the  case  before  him,  and 
ve  contend  that  he  would  have  been  wholly  justi-< 
fiable  in  excluding  them  from  the  discussion^  yet 
w,e  deny  most  explicitly  that  he  did  so.  The  re-» 
spondent  never  declslred  that  these  laws  should  not 
be  read  or  referred  to  on  that  occasion.  The  proot 
of  the  fact  rests  entirely  on  the  recollection  of  Mr^ 
Lewis.  Among  the  numerous  spectators  of  this 
transaction  not  a  man  but  Mr.  Lewis  has  been  pro- 
duced to  •  sustain  this  charge  now  deemed  so  im-^ 
portant.  Mr.  Lewis  has  doubtless  declared  the 
fact  as  he  believes  it-^— but,  sir,  when  we  recolleft 
the  agitation  of  this  gentleman  as  described  by 
himself— the  strong  state  of  feeling  or  passion  into 
which  he  was  excited,  the  length  of  time  and  the 
acknowledged  frailty  of  his  memory — and  when  to 
this  we  add  that  something  was  prdbably  said  about 
the  irrelevancy  of  these  statutes,  we  shall  find  suf- 
ficient reason  to  believe  that  Mr.  Lewis  has  in  this 
respect,  fallen  into  a  mistake — opposed  to  this  im- 
perfect recollection  we  have  Messrs.  Rawle,  Tilgh-* 
man,  Meredith,  Biddle  and  Ewing,  all  possessing  an 
equal  opportunity  with  Mr*  Lewis  to  hear  and  to 
understand  what  passed  from  the  court ;  and  from 
their  cool  and  disinterested  situations  less  likely  to 
receive  unfounded  or  discoloured  impressions.  I 
cannot  avoid  reminding  you,  sir,  that  Mr.  1  ilgh- 
man  and  Mr.  Rawle  are  witnesses  summoned  and 
examined  on  the  part  of  the  United  States^  and  al- 
though  the  honorable  managers  have  thought  pro- 
per to  claim  only  Mr.  Lewis  and  Mr*  Dallas,  and 
to  treat  the  other  gentlemen  as  witnesses  for  the 
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full  regard  and  respect,  whatever  it  may  be,  at- 
tached to  the  witnesses  for  the  majesty  of  the  peo- 
ple.  The  five  gentlemen  I  have  named,  were  all 
of  them  in  court  during,  the  trial  of  John  l^ries^ 
and  at  the  time  Mr.  Lewis  supposes  this  restriction 
to  have  been  laid  upon  him — And  yet  not  one  has 
any  recollection  of  any  such  prohibition — I  believe 
they  or  some  of  them  state  in  decided  terms,  that 
none  such  was  made^  If  this  comparison  of  the 
recollection  of  five  witnesses  against  one,  who 
himself  testifies  to  the  imperfedion  of  his  memory^ 
leaves  any  doubt  about  the  truth  of  the  fact,  I 
can  refer  this  honorable  court  to  a  written  docu- 
tnent  drawn  up  by  Mr.  Lewis,  in  conjundlion  with 
Mri  ]>allas,  which  must  put  the  question  to  rest. 
When  there  is  such  a  contradiction  in  the  testi- 
mony of  such  respectable  witnesses,  it  is  a  great 
belief  to  my  mind  to  have  some  permatieilt  voucher 
to  refer  to,  to  decide  the  difference.— ^I  allude,  sir, 
to  the  letter  addressed  by  Messrs.  Lewis  and 
Dallas  to  Mr.  Lee,  then  attorney  general  of  the 
United  States.  This  lettter  was  written  iii  May, 
1800,  soon  after  the  trial  of  Fries^  and  when  every 
circumstance  was  fresh  iii  the  memory  of  Mr. 
Lewis*  This  letter  was  written  in  consequence  ot 
a  communication  from  Mi*.  Lee,  stating  *^  that  the 
case  of  Fries  was  before  the  President — that  all 
the  information  was  wished,  which  could  assist  ia 
making  a  proper  decision  upon  a  claim  for  mercy 
and  pardon ;  for  which  purpose  Mr.  Lee  desired  to 
know  the  grounds  on  which  the  counsel  intended 
to  have  enforced  the  defence.'^  In  consequence  oj? 
this  solemn  and  important  call  from  such  high  au- 
thority, and  for  such  an  interesting  purpose,  Mr. 
Lewis  writes  to  Mr.  Dallas — states  that  in  justice 
to  '*  poor  Pries^^  as  well  as  to  themselves,  they 
ought  to  make  the  desired  communication — that 
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they  shouki  state  their  intended  arguments,  ftc^ 
&c.  and  that  they  should  state  "  in  decent  and  manly 
terms  our  reasons  for  declining  any  interference  in. 
the  triai^^ — he  then  requested  from  Mr.  Dallas 
**  every  communication  likely  to  render  service  to 
poor  Fries." — Turn  then,  sir,  to  the  letter  address* 
ed  to  Mr.  Lee,  ivith  all  these  friendly  dispositions 
on  the  part  of  Mr.  Lewis,  with  all  the  anxious  de- 
sire he  had  to  serve  poor  Fries,  and  with  all  the 
aid  of  Mr.  Dallas  in  making  the  statement,  which 
was  to  contain  j// their  information  on  the  subjedl, 
and  all  their  reasons  for  declining  to  interfere  in 
the  trial.  We  find,  sir,  in  this  important  letter, 
that  they  informed  the  Preisidcht  that  the  **  cause 
was  prejudged"  by  an  opinion  they  were  wholly 
unacquainted  with — by  a  paper  they  had  never 
read  and  knew  not  the  contents  of— and  the  jury 
were  also  prejudged  by  this  opinion,  although  they 
knew  not  what  it  was. — But,  sir,  we  do  not  find 
any  complaint  whatever — nay,  not  the  slightest 
suggestion  that  the  court  prevented  or  forbade  the 
reading  of  these  statutes  of  the  United  States,  or 
restricted  the  counsel  from  making  any  use  of 
them  they  thought  proper,— With  the  manifest  dis- 
position of  these  gentlemen,  in  writing  this  letter, 
with  the  objcft  before  them  for  which  it  was  re- 
quired,  and  the  uses  they  intended  should  be  made 
of  it,  uses  which  they  anticipated  at  the  moment 
they  abandoned  the  cause,  is  it  probable  so  im- 
portant a  circumstance  would  have  been  omitted 
if  it  had  really  occurred.-— I  refer  you  and  this  ho- 
norable court,  sir,  to  the  following  pages  of  the 
evidence  printed  at  the  last  session  of  Congress  for 
the  use  of  the  House  of  Representatives — pages 
21,  24,  25,  26,  to  32. 

May  I  not  now  flatter  myself,  sir  that  all  the  cri- 
minality charged  upon  the  respondent,  in  the  se- 
cond specification  of  the  first  article  of  impeach- 


Digitized  by 


Google 


59 

ment  is  washed  away  from  the  mknls  of  this  ho^ 
nourable   court — Under  this    hope  and    iifipres* 
sion,  I  will  proceed  to  consider  as  briefly  as  pod« 
sible  the  third    and  last  specification.     In  this  th^ 
judge  is  charged  with  **  debarring  the  prisoner 
from  his  constitutional  privilege  of  addressing  the 
jury  (through  his  counsel)  on  the  law  as  well  as  on 
the  fa^,  which  was  to  determine  his  guilt  or  inno- 
cence^ and  at  the  same  time  endeavouring  to  wrest 
from  the  jury  their  indisputable  right  to  hear  argu* 
ment » and  determine  upon  the  question  of  law,  as  well 
as  the  question  of  fa£V,  involved  in  the  verdict  which 
they  were  required  to  give."     This  charge  is  ab* 
sotutely  unfounded  and  untrue,  and  is,  in  all  its 
parts,  most  completely  disproved  by  the  evidence. 
As  to  debarring  counsel  frdm  being  heard,  I  need 
only  refer  you,  sir,  to  the  testimony  of  Messrs; 
Tilghman  and  Meredith^    who  expressly  swear, 
that  judge  Chase,  when  he  ihteW  down  the  paper 
containing  the  opinion  the  court  had  formed  on  the 
law,  explicitly  declared,  that  nevertheless  counsel 
would  be  heard  against  that  opinion.     It  is  indeed 
true  that  Mn  Letvis  seems  throughout  the  busi- 
ness to  have  been  under  an  impression  that  nothing 
would  be  heaiti  in  contradi^ion  to  that  opinion  ; 
and  t^t  his  professional  rights  were  invaded.    But 
this  appears  to  be  a  hasty  and  incorrcft  inference 
or  conclusion  of  his  own  from  the  conduft  of  the 
court.     He  wholly  misapprehended  the  court,  and 
has  -charged  his  misapprehension  to  their  account. 
This  is  the   usual  effe£l  of  such  precij^itate  pro- 
qeedings.     The  managers  have  greatly  relied   on 
this  circumstance;    they  urge  that  Mr.   Lewi^, 
through  the  wh<^e  of  the  affair  and  in"*  all  he  said 
C(mcerning  it,  took  for  granted  and  stated  that  he 
was  debarred  from  his  constitutional  privileges — 
He  did  so-*-«but  he  did  so  under  a  raiistake  of  his 
own,  not  proceeding  from  the  court.     It  is  not  on* 
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Jy  that  no  other  witness  speaks  of  any  such  rea^' 
tridion,  but  expressly  negative  it  and  say,  some  of 
them  at  least,  that  none  such  was  imposed  ;  but 
Mr.  Rawlehas  further  informed  you,  that  it  appeared 
to  him  throughout  the  business  that  Mr.  Lewis  had 
wholly  misunderstood  the  court  and  mistook  their  in* 
tention.  But  surely,  sir,  we  are  not  to  be  condemned 
because  we  have  been  misunderstood;  especially  as 
the  mistake  seems  to  have  been  peculiar  to  Mr* 
Lewis,  and  no  other  witness  fell  into  the  same  er- 
ror. I  rely  most  implicitly  on  Mr.  Rawle's  testi- 
mony,  not  only  from  the  strength  and  correSlness 
of  his  charafler,  but  from  the  unusual  pains  he 
took  to  be  accurate  in  his  knowledge  of  this  trans- 
aflion.  His  notes  are  copious,  connected  and  sa- 
tisfaftory,  and  although  he  has  no  notes  of  the 
first  day's  proceeding,  yet  he  seems  to  have  given 
an  uncommon  and  cautious  attention  to  every  cir- 
cumstance to  which  he  has  testified.  This  gentle- 
man negatives  every  idea  of  any  restridtion  upon 
the  arguments  of  counsel,  and  is  supported  by 
every  witness  but  Mr.  Lewis.  If  any  doubt  can 
remain  upon  this  subje6V,  1  am  happy  to  have  it  ia 
my  power  to  refer  to  a  written  and  unchanging  do- 
cument— which  destroys  the  third  specification, 
and  demonstrates  ftot  only  that  the  counsel  were 
not  prohibited  firom  addressing  the  jury  both  on 
the  law  and  the  fa6t,  but  al§o  that  the  right  of  the 
jury  to  decide  both  the  law  and  the  fa6t  was  most 
largely  and  explicitly  avowed  and  declared  to 
them.  I  beg  to  refer  this  honourable  court  to  the 
second  exhibit  filed  with  the  respondent's  answer* 
It  contains  this  very  opinion  so  scorned  by  the 
counsel  of  fries,  and  from  the  pollution  of  which 
they  shrunk  with  horror.  If  they  had  read  it  be- 
fore  it  was  thus  indignantly  condemned — if  it  ha4 
b^eft  understood  before  it  was  consigned  to  conr 
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tempt,  and  denounced  as  a  violation  of  every  va* 
luable  and  sacred  right,  how  much  confusion,  how 
*  much  unnecessary  discontent  might  have  been  sav-* 
ed  and  prevented.  In  this  opinion  then,'  will  be 
found  the  sentiment,  in  these  words  :  **  It  is  the 
duty  of  the  court  in  this  and  in  all  criminal  cases, 
to  state  to  the  jury  their  opinion  of  the  Iwoj  arising  • 
on  the  faQs  ;  but  the  jury  are  to  decide  on  the  pre^ 
sent,  and  on  all  criminal  cases^  both  the  lanv  and 
the  facts^  on  their  consideration  oj  the  Hvbole 
fase.**  Was  there  ever  a  more  ample  and  explicit 
avowal  of  the  rights  of  juries  ?  Is  there  any  friend 
to  juries  so  extravagant  as  to  contend  or  ask  for 
more  ?  The  acknowledgment  is  as  full  as  any 
man  can  require  or  the  law  would  warrant.  The 
judge,  in  thus  admitting  and  confirming  the  right  of 
the  jury  to  decide  both  the  law  and  fa6,  admits  by 
inevitable  consequence  that  the  jury  have  a  right 
to  hear  counsel  both  upon  the  law  and  facts.  1  hat 
which  they  are  to  decide  upon,  they  must  have  in- 
formation  upon  ;  and  the  court  which  declares  the 
jury  to  be  the  tribunal  to  determine  the  wAt^/^r-case, 
never  could  have  said  in  the  same  breath,  that  they 
should  hear  no  argument  on  the  case  they  were 
thus  to  determine.  This  monstrous  absurdity,  of 
which  the  judge  can  hardly  be  suspected,  brings 
it  to  a  certain  conclusion,  that  Mr.  Lewis  must 
have  mistaken  the  court ;  and  that  no  such  res- 
triction was  laid  upon  him  or  the  jury  as  he  has  ap.. 
prehended. 

The  charges,  sir,  laid  in  this  first  article  of  im- 
peachment,  are  grounded  altogether  on  the  pro- 
ceedings of  what  has  been  called  the  first  day  of 
Fries's  trial ;  and  most  firmly  believing  that  the 
whole  of  this  proceeding  on  that  day  will  bear  the 
most  scrutinizing  enquiry,  and  stand  on  the 
strong  ground  of  justification,  I  have  been  willing 
to  meet  tbe  managers  on  that  day's  proceeding  dis- 
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jointed  from  that  of  die  following  day.  But,  sir» 
it  is  most  evident,  that  this  is  by  no  means  a  full  or 
a  fair  examination  of  the  judge's  conduct  on  that 
occasion-^ When  he  is  charged  with  a  corrupt  or 
partial  intention  to  injure  and  oppress  John  Fries, 
when  he  is  charged  with  a  wilful  violation  of  the 
rights  of  the  counsel  and  jury,  the  whole  of  the 
proceeding  should  be  brought  into  view,  before  we 
decide  upon  the  character  of  any  part  of  it.  An 
attention,  sir,  to  what  passed  on  the  second  day, 
as  it  is  called,  of  Fries's  trial,  will  most  abun- 
dantly prove  that  judge  Chase  never  had  in« 
tended  any  partiality  or  oppression  against  him ; 
and  certainly  that  if  he  had  any  such  intentioilT^ie 
never  carried  it  into  execution  or  effect.  And  I 
trust  !  am  safe  in  saying  that  the  mere  intention  to 
commit  a  crime  however  gross  or  outrageous,  un* 
less  carried  into  some  sort  of  action  or  effect,  con- 
stitutes no  crime*  A«Ban  nia^^intend  to  commit  a 
larceny,  assault  and  battery,  or  any  other  offence; 
but  while  he  abstains  from  the  act,  the  mere  inten- 
tion cannot  subject  him  to  trial  or  punishment. 
The  respondent  then,  discovering  from  the  conduct 
of  Fries's  counsel,  and  the  indignant  hostility  they 
assumed,  that  he  was  greatly  misunderstood ; 
that  an  arrangement  he  had  adopted  for  the  conve- 
nience of  public  justice,  the  reasonable  expedition 
of  the  approaching  trial,  and  the  real  accommo- 
dation of  the  court,  the  counsel  and  thejiury,  was 
construed  and  received  as  an  oppression  up6n  the 
prisoner,  an  encroachment  upon  the  privileges 
of  counsel,  and  a  violation  of  the  rights  of  the 
jury,  in  short,  as  a  corrupt  and  polluted  prejudi- 
cation of  the  cause  to  be  tried,  and  that  the  fair 
and  upright  intentuxis  of  the  court  were  misinter- 
preted by  a  real  or  pretended  mistake  inta  the  vi- 
lest purposes  of  partiality,  resolved  to  destroy  the 
formidable  engine  they  saw  erecting  against  the 
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Court,  and  to  remove  at  once  all  pretence  for  ck# 
mour  or  irritation.  Granting  the  judge  had  been 
in  error  on  the-first  day,  what  more  could  he  of 
any  man  do,  than  to  reftify  the  error  as  soon  as  it 
was  discovered,  and  hasten  to  the  right  path  before 
any  injury  could  have  resulted  from  his  momen- 
tary deviation.  But  the  honorable  manager  has 
told  you  he  had  sinned  beyond  the  grace  of  repen- 
tance, and  that  no  contrition,  however  sincere^ 
could  wipe  away  the  oflence.  When  I  sufier  such 
words  as  repentance  and  contrition  to  pass  my  lips, 
it  is  in  quoting  precisely  the  words  of  the  manager. 
For  my  part  I  disclaim  them.  The  respondent 
has  done  nothing  that  required  the  humiliation  of 
repentance,  or  for  which  he  now  asks  to  be  forgiv- 
en. Let  him  stand  on  his  justification  or  stand  not 
at  all.  But,  ^ir,  a  part  of  that  justification  is  that 
the  corrupt  intent  charged  upon  him  is  disproved 
by  his  entire  willingness  to  permit  the  counsel  to 
manage  their  cause  in  their  own  way,  if  they  dis- 
approved of  hi&,  and  by  his  full  and  candid  retrac- 
tion of  the  error,  if  any  error  had  been  committed. 
By  adverting  to  the  testimony  of  Mr.  Rawie,  this 
honorable  court  will  see,  how  greatly  judge  Chase 
was  surprized  to  find  from  conversing  with  this 
witness  and  judge  Peters,  that  his  condu6t  was 
viewed  in  so  strange  a  light  by  Messrs.  Lewis  and 
Dallas.  On  making  this  discovery,  altho*  still 
convinced  of  the  propriety  of  the  proceeding,  he 
docs  not  obstinately  adhere  to  it,  but  resolves 
to  remove  all  possible  cause  of  complaint,  by 
withdrawing  all  the  papers  which  had  given  rise 
to  this  astonishing  irritation  and  violation.  The 
papers  were  accordingly  resumed,  every  copy  col- 
lei^ed,  and  the  counsel,  the  prisoner  and  the  jury 
were  placed  in  the  same  precise  situation  as  if  these 
papers  had  never  been  distributed  ;  with  the  most 
ample  acknowledgment  of  all  their  rights^  and  the 
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tnost  urgent  sdlicitations  to  them  t6  proceed  in  tie 
enjoyment  andexercise  of  them.  But  no,  the  counsel 
had  takei)  their  ground,  and  nothing  could  move 
th*:^mi  John  Fries  had  received  their  instru(5lions, 
and  with  equal  perseverance  declined  the  aid  of 
other  counsel  offered  to  him  by  the  court  fepea- 
tedlyv  N0W4  sir,  let  me  ask  you  and  this  hono- 
rable courts  on  your  consciences^  not  to  be  blind- 
ed by  the  management  and  finesse  of  ingenious 
counsel,  what  was  the  meaning  of  all  this  ?  What 
Was  the  objefV  of  it  ?  i)id  the  counsel  now  be- 
lieve they  would  not  be  fully  heard  in  defence  of' 
their  client  both  on  law  and  faft  ?  Did  they  now 
suppose  themselves  or  the  jury  restritted  in  their 
rights,  or  that  a  just  and  impartial  trial  would  not 
be  had  ?  Most  certainly  not-  But<  in  the  lan- 
guage of  Mr.  Lewis4  they  thought  they  had  got 
the  court  into  an  error  or  a  scrape,  and  they  were 
determined  to  keep  them  there^  What!  says 
judge  Peters,  if  we  have  done  wrong,  will  you 
not  suffer  us  to  repair  that  wrong  by  doing  what  is 
right,  by  doing  all  that  you  have  required  ?  No^ 
no,  was  the  answer.  Mr.  Lewis  has  declared  to 
you  in  the  most  ample  and  explicit  terms^  that 
they  abandoned  John  Fries  because  they  thought 
they  took  a  better  chance  of  saving  him  by  this 
means,  than  they  could  have  by  any  trial ;  and  tor 
use  his  own  words  in  another  part  of  this  testi-f 
mony,  **  we  withdrew"  says  he,  "  from  the  de- 
fence of  John  Fries,  because  we  thought  it  would 
best  serve  him,  and  we  were  not  influenced  by  any 
other  motive  whatever."  They  had  already,  be- 
fore judge  Iredell,  tried  the  efficacy  of  the  full  and 
unconfined  exertion  of  their  talents  in  his  defence^ 
and  found  how  vain  the  attempt  was.  ITiey  were 
well  satisfied  no  hope  of  success  could  be  enter- 
tained on  a  fair  trial  of  the  merits  of  their  case, 
both  in  law  and  fad,  and  they  eagerly  grasped  any 
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humanity  or  the  prejudices  of  mankind,  might 
give  tO'their  client  a  diance  for* escape,  which  he 
could  not  look  for  in  the  merit  of  his  own  condu6l. 
With  this  view,  they  most  solemnly  impressed  up- 
on the  mind  of  John  Fries  the  necessity  ol  his  - 
maintaining  the  ground  tl^ey  had  taken  for  him,  and 
refusmgthe  assistance  of.  any  other  counsel.  So 
\vell  did  these  gentlemen  know  the  court  had  no  in-  • 
tention  of  oppressing  John-  Fries^  that  in  their 
tommunications  to  him^  they  anticipated  the  oSot 
X>f  other  counsel  to  supply  their  desertion^ 
f  But,  sir^  there  is  one  circumstance  in  this  se- 
4cond  day's  proceeding,  which  has  been  introduced 
to  shew,  that  the  respondent  continued  the  same 
-tyrannical  spirit  with  which  he  is  charged  on  the 
«first  day,  and  which  it  may  be  incumbent  on  him 
to  remove.  I  mean  the  **  unkind  menace,'*  as  it 
has  been  termed  by  one  Of  the  witnesses,  used  to 
the  counsel  of  Fries,  when  the  judge  told  them 
'they  would  proceed  ui  the  defence  at  the  hazard  or 
on  the  responsibility  of  their  chara£VerSi  To  as- 
certain the  true  nature  of  the  expression,  what- 
-ever  it  was,  which  fell  from  the  court  in  this  res- 
J)cft,  t  will  refer  to  the  same  guide  I  have  endea- 
voured to  follow  throughout  my  argument,  1  mean 
•the  evidence*  The  aspedl  of  this  pretended  me- 
nace will  then  be  changed  into  a  complimentary 
confidence  in  the  discretion  of  the  counsel,  or  at 
least  into  no  more  than  such  a  menace  as  every 
gentleman  of  the  bar  afts  under  in  every  case  ;  that 
is,  to  manage  every  cause  before  a  jury  with  a  due 
regard  to  their  own  reputations ;  to  urge  nothing 
-as  law  to  the  jury,  whjch  they  are  conscious  is  not 
4aw,  and  to  introduce  no  matter  which  they  know 
to  be  either  improper  or  irrelevant.  This,  in  its 
worst  character,  will  be  found  to  be  the  whole 
amount  of  this  terrific  menace.     What    account 


Digitized  by 


Google 


66 

doeslVfr.  Lewis  give  of  this  occurrence?  After 
stating  that  the  court  manifested  a  strong  desire 
that  he  and  his  colleague  should  proceed  in  the  de- 
fence of  their  client ;  that  every  restriftion,  if  anjr 
had  been  imposed,  was  now  removed,  and  that 
they  were  at  full  liberty  to  address  the  jury  on  the 
law  and  the  fact  as  they  thought  proper  ;  the  judge 
said  that  this  would  be  done  "  under  the  dire6iioa 
of  the  court,  and  at  the  peril  of  our  own  charafiler^ 
if  <  v)e  conducled  ourselves  li^itb  impropriety ^^^ 
And  was  it  not  so  ?  And  where  is  the  criminality 
of  saying  so  ?  Mr.  Lewis  did  not  consider  this 
as  a  menace  intended  to  restridl  him  in  the  exer- 
cise of  the  rights  just  before  conceded  him  by  the 
court,  but  rather  as  an  '  unwarranted  suspicion  of 
his  sense  of  propriety  ;  for,  says  he,  **  I  did  not 
know  of  any  conduS  of  mine  to  make  this  caution 
necessary/' 

The  court  perhaps  thought  his  conduCl  on  the 
day  before  did  make  it  necessary.  Let  us  now  take 
Mr.  Dallas's  impression  of  this  part  of  the  condu^ 
of  thejudge*  This  witness  after  testifying  to  the 
ample  range,  both  as  to  law  and  fa£t  given  to  the 
counsel  by  the  court,  states  that  the  judge  observed 
^'  they  would  do  this  at  the  hazard  of  their  charac- 
ters." This  Mr.  Dallas  afterwards  terms  an 
•*  unkind  menace."  I  think  upon  recurring  to  Mr. 
Lewis  and  the  other  witnesses,  and  to  some  conside- 
rations naturally  arising  from  the  manifest  disposi- 
tion of  the  court  at  that  time,  it  will  be  concluded 
that  Mr.  Dallas  has  mistaken  the  nati^rc  and  cha- 
rafler  of  this  a£l  of  the  judge,  when  he  describes 
it  as  a  menace.  Mr.  Tilghman  states  that  the 
court  seemed  very  anxious  that  the  counsel  should 
proceed,  gave  them  full  liberty  to  combat  judge 
Chase's  opinion  before  the  jury  and  that  they  were 
not  to  be  bound  by  that  q)inion«  Judge  Chase 
mentioned  that  casQs  at  con^mon  law  before  the 
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Stat,  of  Edw.  Ill*  ought  not  to  be  read.  So  of  cer« 
tain  other  cases ;  he  particularly  mentioned  the  case 
of  die  man  who  wishe'd  the  stag's  horns  in  the 
king's  belly ;  and  also  of  the  man  whp  kept  a 
tavern  with  a  sign  of  the  crown,  who  said  he  would 
make  his  son  heir  to  the  crown.  The  judge  de* 
clared  such  cases  must  not  be  cited ;  and  said  in 
illustration  of  bis  idea — What !  cases  Irom  Rome, 
from  Turkey  and  from  France  ?  That  the  counsel 
should  go  into  the  law,  but  must  not  cite  cases  that 
were  not  law.  After  these  observations  and  in 
dire£l  conne£tion  and  reference  to  them,  the  judge 
said  something  about  *'  their  proceeding  agreeably 
their  awn  consciences.^^  What  now  begins  to  be 
the  complexion  and  charafler  of  this  part  of  the 
judge's  behaviour  ?  Why,  that  after  giving  these 
gentlemen  the  utmost  latitude  of  discussion  they 
could  possibly  require,  he  states  a  certain  class  of 
decisions  and  cases,  which  appeared  to  him  and 
must  appear  to  every  body  to  be  unworthy  of 
notice — to  be  of  no  sort  of  authority  or  application 
in  the  case  of  Fries,  which  were  not  law^;  which 
Mr.  Lewis  himself  has  described  as  the  offspring 
of  corrupt  and  dependent  and  bloody  judges,  and 
which,  if  they  had  any  operation,  were  hostile  to 
the  prisoner :  I  say,  sir,  after  alluding  to  such 
cases,  which  he  knew  too  had  been  used  on  the 
former  trial,  was  it  criminal  or  strange,  he  should 
make  an  appeal  to  the  consciences,  or  charadlers, 
take  it  either  way,  before  they  proceeded  to  their 
defence. 

A  further  examination  of  testimony,  puts  this 
part  of  the  case  beyond  doubt.  Mr.  Rawle,  after 
stating  the  same  course  of  observations  from  the 
judge,  as  has  been  mentioned  by  IV  r.  Tilghman, 
and  that  he  said,  ^*  I  have  always  conduced  myself 
with  candour,  and  I  meant  to  save  you  trouble.'* 
After  relating  to  you  how  fully  the  respondent  re- 
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moved  every  obstacle  v?Hich  had  arisen  from  th© 
pioceeding  of  the  first  day,  and  how  honorably  he 
explained  snd  justified  the  motives  of  his  condudl, 
declared  himself  thus  to  the  counsel:  *^ having 
thus  explained  the  meaning  ofthe  coort,you  will 
stand  acquitted  or  condemned  to  your  owh  con- 
sciences/'-^the  same  terms  used  by  Mr.  Tilgh* 
man,, — **  as  you  think  proper  to  adl.  Do  as  you 
please."  This  honorable  court  will  be  pleased  to 
recolleft  that  Mr.  Rawle  speaks  not  from  theim- 
perfeft  impressions  of  memory  after  the  lapse  of 
five  years  j  but  from  full  notes  taken  at  the  very 
moment  of  the  traiisaflion.  It  is  needful  to  go 
furthtr  in  justification  of  this  mistaken  menace. 
What  says  Mr.  E wing  ?  **  That  the  respondent  told 
the  counsel  that  if  they  read  cases  which  were  not 
law,  after  knowing  the  opinion  of  the  court  that 
they  were  not  so,  they  would  do  it  with  a  view  tq 
their  own  reputations."  Mr.  Meredith,  after  re- 
citing what  the  judge  observed  upon  the  cases  at 
common  law,  testifies  that  the  respondent  informed^ 
the  counsel  of  Fries,  "  they  might  manage  the 
defence  in  such  way  as  they  thought  proper,  having 
regard  to  their  own  characlcrs."  1  hope,  sir,  we 
have  now  obtained  a  just  notion  of  the  nature  and 
intent  of  whatever  was  said  by  the  judge  at  this 
period  of  the  transaction  ;  and  as  no  witness  con- 
sidered it  as  a  menace  but  Mr.  Dallas,  we  may 
justly  conclude  he  has  mistaken  itt  Is  not  this  the 
true  interpretation  ot  it,  that  the  judge  had  deter* 
mined  to  give  these  gentlemen  the  utmost  latitude 
of  discussion,  both  of  the  law  and  fa6l,  to  arty  ex- 
tent they  thought  proper,  referring  them  only  to 
their  own  sense  of  propriety,  to  their  own  con^ 
sciences,  to  their  regard  for  their  Own  characters, 
as  to  the  manner  in  which  they  would  use  this  un- 
bounded liberty  ?  The  respondent  confided  in  the 
p)iara61ter  and  conscience  of  tliese  gentlemen  for  the 
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Calf  exercise  of  theil'  preffessional  dufty ^  aAcI  for  such 
a  HmitatJoii  of  their  )>rivikgie  of  speech^  as  would 
prevent  »ny  abuse  of  it  to  improper  purpcises,  or  ta 
an  unreasonable   extent.     Suffer  me,  sir,  to  mako 
one  further  remark,  in  confirlnation  of  my  position* 
h  grows  out  of  the  acknowledged  circumstanced 
of  the  case,  and,  if  iairly  deduced,  is  evidence  df 
the  highest  description.     It  is   agreed  by  all  the 
witnesses  that  on  the  second  day,  the  respondent 
manifested  and  expressed  the  utmost  solicitude  and 
anxiety  for  the  counsel  to  proceed  in  the  defence  and 
that  he  took  ^'  great  pains"  to  induce  them  to  do 
so.    It  is  not  doubted  that  he  was  sincere  in  this* 
Is  it  probable  or  possible  then,  with  these  disposi* 
tions,  and  while  he  was  endeavoring  to  persuade 
and  to  induce  these  gentlemen  to  return  to  the  de* 
fence  of  their  client^  he  Would  indulge  himself  in 
threats,  in  insults  and  menaces,  which  would  ne* 
cessarily  confirm  them  in  the  abandonment  of  th« 
cause,  and  defeat  the  acknowledged  wish  the  judge 
had  that  they  should  return  to  it  ?  '    But  still  we 
are  told,  and  this  first  article  of  impeachment  con* 
eludes  with  averring,  that  in  consequence  of  the 
condud  of  the  respondent.  Fries  was  deprived  of  his 
right  of  being  heard  and  defended  by  his  counsel*. 
To  refute  this  unfounded  assertion,  we  need  go  no 
further  than  to    the  testimony  of  Messrs.  Lewis 
and  Dallas,     They  surely  are  the  best  judges  of 
the  motives  of  their  own  condufl,     What  reason 
do  they  give  for  denyingFries  their  aid  and  advising 
him  to  refuse  all  other  counsel  ?     because  they  had 
ho  hopes  of  success  on  a  trial ;  because  they  be- 
lieved the  court  had  got  into  a  difiiculty  where  they 
were    determined   to    keep  them;    because  they 
thought  they  had  a  better  chance  tq   save  their 
client's  life  by  the  uses  they  might  make  of  the 
novelty  of  the  first  day's  proceeding,  than  they  could 
feave  on  a  full  trial  after  this  novelty  was  removed ; 
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the  counsel  in  short,  withdrew  from  the  defence  of 
Fries,  because  they  thought  it  would  best  serve 
him,  and  were  not  influenced  by  any  other  motive 
whatever.  How  does  this  testimony  support  the 
averment  in  the  conclusion  of  the  article,  which 
boldly  alErms,  not  that  John  Fries  was  saved,  but 
that  he  was  condemned  to  death,  inconsequence 
of  not  being  heard  by  his  counsel  ?  x 

A  very  strange  and  unexpefled  effort  has  been 
made,  sir,  to  raise  a  prejudice  against  the  respon- 
dent  on  this  occasion,  by  exciting  or  rather  forcing 
a  sympathy  for  John  Fries.  We  have  heard  him 
most  pathetically  described  as  the  ignorant,  the 
friendless,  the  innocent  John  Fries.  The  ignorant 
John  Fries  !  Is  this  the  man  who  undertook  to 
decide  that  a  law  which  had  passed  the  wisdom 
of  the  Congress  of  the  United  States,  was  impoli- 
tic and  unconstitutional ;  and  who  stood  so  confi- 
dent of  this  opinion,  as  to  maintain  it  at  the  point 
of  the  bayonet  ?  He  will  not  thank  the  gentleman 
for  this  compliment,  or  accept  the  plea  of  igno- 
rance as  an  apology  ifor  his  crimes.  The  friendless 
John  Fries  !  Is  this  the  man  who  was  able  to  draw 
round  himself  a  band  of  bold  and  determined  ad- 
iierents,  resolved  to  defend  him  and  his  vile  doc- 
trines at  the  risque  of  their  own  lives,  and  of  the 
lives  of  all  who  should  dare  to  oppose  ?  Is  this 
the  John  Fries  who  had  power  and  friends  enough, 
a6iual!y  to  suspend,  for  a  considerable  time,  the 
authority  of  the  United  States  over  a  large  distrifl 
of  country,  to  prevent  the  execution  of  the  laws, 
and  to  command  and  compel  the  officers  appointed 
to  execute  the  law  to  abandon  the  duties  of  their 
appointment,  and  lay  the  authority  of  the  govern* 
ment  at  the  feet  of  this  friendless  Usurper  ?  The 
innocent  John  Fries  !  Is  this  the  man,  against 
whom  a  most  respeftable  grand  jury  of  Pennsylva- 
nia, in  1799,  found  a  bill  of  indi£lment  for  high 
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treason ;  and  who  was  afterwards  convi£l;<ed  by  an* 
other  jury,  equally  impartial  and  respeAable,  with 
the  approbation  and  under  the  direction  of  a  judge, 
whose  humanity  and  conduct  on  that  very  occasion 
have  received  the  most  unqualified  praise  of  the 
honorable  manager  who  thus  sympathizes  with 
Fries  i  Is  this  the  John  Fries,  against  whom  a 
second  grand  jury,  in  1800,  found  another  bill 
for  the  same  offence,  founded  on  the  sam^e  facts^ 
and  who  was  again  convicted  by  a  just  and  consci- 
entious petit  jury  ?  Is  this  innocent  German,  the 
man  who,  in  pursuance  of  a  wicked  opposition  to 
the  power  and  laws  of  the  United  States  and  a  mad 
confidence  in  his  ability  to  maintain  that  oppositi- 
on, rescued  the  prisoners^  duly  arrested  by  the  offi- 
cers of  the  government  and' placed  those  very  officers 
under  duress  ;  who  with  arms  in  his  hands  and  me- 
nace on  his  tongue,  arrayed  himself  in  military  order 
and  strength,  put  to  hazard  the  safety  and  peace  of 
the  country,  and  threatened  us  witli  all  the  desola- 
tion, bloodshed,  and  horror  of  a  civil  war  ;  who 
at  the  moment  of  his  desperate  attack,  cried  out 
to  his  infatuated  followers,  **  come  on  !  I  shall 
probably  fall  on  the  first  fire,  then  strike,  stab  and 
kill  all  you  can?"  In  the  fervid  imagination  of  the 
honorable  manager,  the  widows  and  orphans  of 
this  man,  even  before  he  is  dead,  are  made  in  hy- 
pothesis, to  cry  at  the  judgment  seat  of  God, 
against  the  respondent ;  and  his  blood,  though  not 
a  drop  of  it  has  been  spilt,  is  seen  to  stain  the  pure 
ermine  of  justice.  I  confess,  sir,  as  a  PennsyU 
vanian,  whose  native  state  has  been  disgraced  with 
two  rebellions  in  the  short  period  of  four  years, 
my  ear  was  strangely  struck  to  hear  the  leader  of 
one  pf  them,  addressed  with  such  friendly  tender- 
ness, and  honored  with  such  flattering  sympathy 
b^  the  honorable  manager. 
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It  IS  ao£  unusual,  sir,  in  public  prosedutictos  tdif 
d*e  accused  to  appeal  to  his  general  life  and  con^ 
Au^  in  refutation  of  the  charges.  How  proudly 
may  the  respondent  make  this  appeaK  He  is 
4;:harged  with  a  violent  attempt  to  violate  the  la w& 
juid  constitution  of  teis  country,  and  to  destroy  the 
best  liberty  of  his  fellow  citizens.  I.iOok,  sir,  to 
•his  past  Mfe,  to  the  constant  course  of  his  opinions 
*nd  conduct,  and  the  improbability  of  the  charge 
is  manifest.  Look  <o  the  days  of  doubt  and  dan^ 
ger  ;  look  to  that  glorious  struggle  so  long  and  s0 
doubtfully  maintained  for  that  indcftendence  we 
tiow  enjoy,  for  those  rights  of  self  government 
you  now  exercise,  and  <Io  you  not  see  the  respon- 
<tent  among  the  baldest  of  the  bold,  never  sinking 
in  hope  or  in  exertion,  aiding  by  his  talents  and 
eflcou  raging  by  his  spirit;  in  short,  putting  his 
j>roperty  and  his  life  in  issue  on  the  contest,  and 
making  the  loss  of  both  certain,  by  the  a6live  part 
ie  assumed,  should  his  country  fail  of  success^ 
And  does  this  man,  who  thus  gave  all  his  posses « 
€ions,  all  his  energies,  all  his  hopes  to  his  coun- 
try and  to  the  liberties  of  this  American  people, 
now  employ  the  small  and  feeble  remnant  of  his 
<lays,  without  interest  or  objefl,  to  pull  down  and 
•destroythat  very  fabric  of  freedom,  that  very  go- 
rernment  and  those  very  rights,  he  so  labored  to 
-establish  ?  It  is  not  credible  ;  it  cannot  be  credit- 
ed, but  on  proof  infinitely  stronger  than  any  thing 
that  has  been  oflFered  to  this  honorable  court  on  this 
occasion.  Indiscretions  may  have  been  hunted 
out  by  the  perseverance  of  persecution  ;  but  I  trust 
'mostxonfidently  that  the  just,  impartial,  and  dig- 
nified sentence  of  this  court,  will  completely  es- 
tablish to  our  country  and  to  the  world,  that  the 
respondent  has  fully  and  honorably  justified  hitn- 
Sclf  against  the  charges  now.  exhibited  against  him  ; 
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i&nd  has  discharged  his  official  duties,  not  only 
with  the  talents  that  are  conceded  to  him,  but  with 
an  integrity  infinitely  more  dear  to  him. 


^     FRIDAY,  February  23,   18055  ' 

Mr.  KEY, 

Mr.  President, 

I  RISE  to  make  sonde  observations  on  the 
Mcond,  third  and  fourth  articles  of  the  impeach^ 
ment.     I  shall  not  apologise    for  the   manner  in 
which  I  shall  discharge  a  duty  which  I  have  volun« 
tarily  undertaken,  but  merely  regret  that  indispo- 
sition has  prevented  my  giving  the  subjefl  that  at* 
tention  which  it  merits.  It  will  be  at  once  perceived^ 
that  these  articles  relate  to  the  nrial  of  Callender.  Be* 
fore,  4iowever,  I  go  into  an  examination  of  the 
second  article,  it  may  be  proper  to  notice  the   si« 
tuation  in  which  the  judge  found  himself  and  the 
state  of  the  public  mind  at  the  time.     The  sedi« 
tion  law  was  passed  in  the  year  1799,     It  immedi- 
ately arrested  the  public  attention,  and  strongly 
agitated  the  public  feelings.     In  the  state  of  VirJ 
nia  it  was  peculiarly  obnoxious ;  many  of  the  most 
respeAable  characters  considered  it  as  unconstitu* 
tional,    and  as  a  violation   of  the  liberty  of  the 
press ;    most  deemed  it  impolitic ;    while  some 
viewed  it  as  a  salutary  restraint  on  the  licentiousness 
of  the  preSs,  more  calculated  to  preserve  than  to 
destroy  it.     In  this  state  of  the  public  mind,  it  be- 
came the  duty  of  the  respondent,  in  the  ordinary 
assignment  of  judicial  districts,  to  go  into  the  dis« 
trid  of  Virginia,  where  he  was  entirely  a  stranger, 
to  carry  tlie  laws  into  execution.      It  is  scarcely 
necessary  to  observe  that  when  laws  are  considered 
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obnoxious,  much  of  the  odium  attending  them  in** 
evitably  falls  on  those  who  carry  them  into  effe£l. 
In  May,  1800,  Judge  Chase  went  to  Richmond  to 
hold  a  court ;  and  soon  after  it  was  in  session,  the 
grand  jury  found  a  presentment  and  afterwards  a 
bill  against  James  T.  Callender  for  an  infraftion 
of  this  law,  in  publishing  the  book  entitled  the 
Prospeft  before  us,  which  brought  into  issue  its 
constitutionality.  Professional  men  of  talents, 
carried  along  by  the  tide  of  public  opinion,  vo- 
lunteered their  services  in  defence  of  the  accused  ; 
and  every  effort  was  exhausted  to  wrest  the  deci- 
sion from  the  respondent.  'Exceptions  were  ac- 
cordingly  taken  at  every  stage  of  the  case,  and 
when  the  jurors  were  brought  to  the  book,  a  ques- 
tion arose  which  forms  the  foundation  of  the  charge 
contained  in  the  second  article.  1  will  in  the  first 
place  read  the  article  ;  then  slate  the  law  and  the 
fiafl  in  the  case  referred  to ;  and  shew  that  if  both 
are  against  us,  still  the  respondent  is  not  guilty  of 
the  charge  contained  in  it. 

The  second  article  states  **  That,  prompted  by 
a  similar  spirit  of  persecution  and  injustice,  at  a 
circuit  court  of  the  United  States,  held  at  Rich- 
mond, in  the  month  of  May,  one  thousand  eight 
hundred,  for  the  distridl  of  Virginia,  whereat  the 
said  Samuel  Chase  presided,  and  beifore  which  a 
certain  James  Thompson  Callender  was  arraigned 
for  a  libel  on  John  Adams,  then  President  of  the 
United  States,  the  said  Samuel^Chase,  with  intent 
to  oppress,  and  procure  the  convidion  of  the  said 
Callender,  did  over-rule  the  objed^ioft  of  John 
Basset,  one  of  the  jury,  who  wished  to  be  excused 
from  serving  on  the  said  trial,  because  he  had 
made  up  his  mind,  as  to  the  publication  from 
which  the  words,  charged  to  be  libellous,  in  the 
indiftment,  were  extraded ;  and  the  said  Basset 
was  accordingly  sworn  and  did  serve  on  the  said 
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jury,  by  whose  verdift  the  prisoner  was  subse* 
qucntly  convi6led.'' 

If  we  extradl  from  this  article  the  epithets  it 
contains  nothing  will  remain  ;  and  epithets  fortu- 
nately do  not  constitute  crimes.  The  offence  and 
ia£t  dharged  is,  the  permitting  Mr.  Basset  to  be 
sworn  on  the  jury  with  an  intention  to  oppress  the 
traverser,  which  is  not  in  the  least  supported  by 
the  testimony.  The  article  alleges  that  Mr.  Bas- 
set wished  to  be  excused.  I  appeal  to  the  testi- 
timony,  whether  he  did  wish  or  desire  to  be  ex. 
cused — The  observations  he  made  arose  entirely 
from  a  scruple  on  his  own  mind,  and  not  from  any 
objeftion  lo  serving.  Instead  of  his  wishing  to  be 
excused,  the  real  faCt  is  that  what  he  said  flowed 
from  the  peculiar  situation  in  which  he  stood  ;  and 
he  says  that  he  declaied  himself  willing  to 
serve,  provided  in  law  he  was  competent.  The 
faft,  therefore,  on  which  this  article  rests, 
is  not  supported  by  the  testimony,  and  not  being 
supported,  I  might  here  dismiss  this  branch  of  the 
ftubjed  without  further  animadversion.  But  I  can- 
not, consistently  with  my  duty,  stop  here,  or  omit 
proceedinjg  to  shew  that  the  arj^uments  of  the  ho- 
Borable  managers  arc  as  unfounded  in  law  as  their 
facts  are  destitute.of  proof.  Let  us  then  examine 
tlie  law  on  this  case.  To  sustain  the  article,  the 
honorable  managers  must  prove  three  poiatb. 

1.  That  Mr.  Basset  obje^led  to  serving. 

2.  That  in  point  of  law  he  ought  not  to  have 
been  admitted  on  the  jury  ;  and 

3.  That  his  obje6lions  to  serving  were  over- 
ruled from  a  corrupt  intention  on  the,  part  of  the 
respondent  to  oppress  and  procure  the  conviftionof 
the  traverser. 

It  is  necessary  here  to  examine  the  ancient  doc- 
trine of  challenges.  The  law  of  challenges  pre- 
eents  itself  to  our  view  in  a  twofold  charafitcr,  the 
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one  a  challenge  to  the  array,  which  goes  to  vitiate 
the  whole  jury  ;  the  other  an  objection  to  a  parti- 
cular juror.  In  this  case  there  was  no  serious 
challenge  made  to  the  array.  My  observations 
will  therefore  be  direfted  to  the  latter  species  of 
challenge,  that  of  individual  jurors,  which  is  made 
by  excepting  to  an  individual  when  he  is  presented 
to  be  sworn.  In  this  case  no  such  exception  was 
made  to  Mr.  Basset. 

When  a  juror  is  challenged,  there  are  two  modes 
of  trying  whether  he  stands  indifferent.  One  mode 
is  by  two  triors  consisting  of  the  two  jurors  first 
sworn.  Callender's  counsel  did  not  avail  them- 
selves of  this  mode. 

The  other  mode  is  to  swear  the  individual  oficr- 
ed  as  a  juror,  and  interrogate  him  as  to  his  indif<» 
ference. 

Here  I  cannot  avoid  expressing  my  surprize  at 
the  law  laid  down  by  the  honorable  managers.  No 
point  of  law  is  more  certain  than  that  a  juror  to  be- 
indifferent,  need  not  have  refrained  from  having  ex- 
pressed  an  opinion  either  upon  the  law  or  the  fa6i 
involved  in  the  case  he  is  to  try;  and  that  he  is  on- 
ly rendered  incapable  by  favor  or  malice. 

The  great  principle  which  the  counsel  laid  down 
was  that  jurors  should  be  impartial ;  but  is  that 
the  subjeft  of  investigation  in  this  article ;  what 
are  the  facts  ?  That  judge  Chase  put  this  question 
to  the  juror,  **  have  you  formed  and  delivered  an 
opinion  on  the  charges  contained  in  the  indict- 
ment ?"  The  juror  answered  in  the  negative  and 
was  sworn.  Gentlemen  say  the  question  should 
not  have  been  formed  and  delivered,  but  formed  or 
delivered ;  and  that  this  was  the  question  on  the 
trial  of  Fries.  I  mean  to  shew  that  there  is  no 
difference  between  the  two  expressions.  I  mean 
to  shew  that  if  the  juror  had  both  formed  and  dc« 
livered  an  opinion,  this  would  not  incapacitate  bim» 
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The  oath  of  triors  will  bring  this  case  to  a  precise 
point.  Trials  per  pais  179,Salkeld  144,  states  the 
oath  of  a  trior  to  be,  **  you  shall  well  and  truly  try, 
whether  A  (the  juror  challenged)  stands  indifferent 
between  the  parties  to  this  issue." 

But  the  counsel  were  not  willing  to  determine 
the  competency  of  a  juror  by  this  oath  ;  and  there- 
fore gave  the  decision  to  the  court.  They  con* 
tend,  however,  that  the  indiflment  ought  to  have 
been  read.  But  though  on  the  fa6\s  the  juror  may 
have  made  up  his  mind,  the  offence  consisted  in 
the  intention,  and  therefore  the  forming  an  opinion 
on  the  former  did  not  imply  a  judgement  on  the 
latter.  Is  there  a  man  that  does  not  believe  that 
when  one  person  kills  another  with  malice  pre- 
pence,  he  perpetrates  murder  ?  Is  not  the  intention 
the  git  of  the  offence  ?  And,  yet  I  can  produce 
authorities  to  shew  that  although  a  juror  in  a  cri- 
minal case  give  a  verdict  on  the  fact  and  the  law, 
this  is  considered  as  no  objection  to  his  serving  as 
juror  in  similar  cases* 

In  Rolles  abridgement,  title  trial,  folio  657,  it 
is  laid  down  that  **  if  a  juror  has  said  that  he  will 
find  for  one  of  the  parties,  it  is  a  good  cause  of 
challenge  for  favor,  if  he  so  spoke  from  favor;  but  if 
he  did  not  speak  it  out  of  favor,  but  from  his 
knowledge  of  the  matter  in  isbue,  it  is  not  a  good 
cause  of  challenge." 

In  the  same  folio,  it  is  also  laid  down  as  law, 
^'  that  it  is  no  cause  of  challenge  to  a  juror,  that  he 
hath  said,  that  he  will  find  his  verdict  for  one  of 
the  parties,  if  it  is  not  found  by  the  triors  or  the 
court,  that  he  spoke  from  favor,  and  not  from  the 
truth  of  the  fact." 

In  folio  655,  and  in  trials  Per  pais,  it  is  laid 
down,  **  that  if  a  juror  hath  twenty  times  declared 
that  he  will  find  for  one  of  the  parties,  it  is  not  a 
principal  challenge,  because  he  might  have  spoken 
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it  from  his  knowledge  of  the  matter  in  issue,  an<f 
not  out  of  favor  or  malice." 

In  Keelynge,  folio  9,  we  find  a  case  where  a 
juror  had  formed  a  verdict  of  guilty  against  a  per- 
son, and  another  person  was  tried  on  the  same  m^ 
dictment  for  the  same  offence ;  in  which  an  objec- 
tion on  that  account  to  the  juror  was  over*ruled» 
•  The  objection  in  this  case  was  over-ruled— why  ? 
because  the  juror  stood  indifferent.  Could  then 
any  answer  of  Basset  to  the  question  propounded 
to  him  evince  any  degree  of  partiality,  or  that  his 
mind  was  not  in  a  state  of  indifference  as  to  the 
issue  of  the  trial  ?  Having  formed  an  opinion  that 
a  particular  writing  constituted  a  hbel,  did  not 
.  preclude  him  from  forming  an  upright  opinion  on 
the  law  and  the  fa6l.  How  had  Basset  formed  an 
opinion  ?  Simply  from  seeing  certain  passages,  in 
a  newspaper,  which  purported  to  be  taken  from 
the  Prospect  Before  Us.  Did  he  not  then  stand 
impartial  so  far  as  respeSed  the  ascertaining  whe- 
ther those  passages  were  authentic,  whether  Cal- 
lender  was  the  author? — if  edited  with  intent  to  de- 
fame :  Furtht  r,  was  there  not  another  decision  to 
be  made,  whether  the  matter  was  false  and  mali- 
cious ?  The  essence  of  the  offence  consisted  in  the 
intention.  On  all  these  points  the  mind  of  Basset 
was  perfectly  free  from  partiality. 

To  the  authorities  1  have  cited  I  will  add  one  de- 
rived from  our  country,  in  which  all  the  doctrines  I 
have  contended  for  are  expressly  recognised  in  the 
decision  of  chief  justice  Kllsworth  in  the 
state  of  Connecticut,  to  be  found  in  Kirby's 
reports,  page  427; — '*  As  to  the  other  point; 
an  opinion  formed  and  declared  upon  a  ge- 
neral principle  of  law  does  not  disqualify  a  juror  to 
sit  on  a  case,  where  that  principle  applies.  Ju- 
rors are  judges  of  the  law  as  well  as  of  the  fact,  as 
relative  to  the  issues  put  to  them,  and  are  supposed 
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to  have  opinions  of  i^hat  the  law  is»  though  a  wit- 
lingness  to  change  them,  if  reason  appears  in  the 
course  of  the  trial.  They  may  all  be  challenged  on 
one  side  or  the  other,  if  having  an  opinion  of  the 
law  in  the  case  is  ground  of  challenge.  It  is 
Enough  in  point  of  indifferency,  that  jurors  have 
no  interest  of  their  own  affected,  and  no  personal 
bias  or  prepossebsion,  in  favor  or  against  either 
party,  and  not  requisite  that  they  should  be  igno* 
rant  of  the  cause,  or  unopinionated  as  to  the  rules 
and  principles  on  which  it  is  to  be  decided.  It 
has  been  adjudged  (23  Can,  K«  B.)  not  to  be  asuf* 
ficient  cause  of  challenge,  that  a  juror  had  declared 
his  opinion  concerning  the  title  of  the  land  in  ques^ 
tion  ;  so  also  that  the  jury  have  found  others  guilty 
on  the  same  indictment ;  or  that  a  juror  has  de- 
clared his  opinion  that  the  party  is  guilty,  and  will 
be  hanged,  if  it  appears  he  made  such  declaration 
from  his  knowledge  of  the  cause,  and  not  out  of  ill 
will  to  the  party.     2  Hawk.  P.  C.  418/» 

I  trust  the  authorities  I  have  adduced  fully  shew, 
that  in  point  of  law  there  was  no  valid  objection  to 
Mr.  Basset  as  a  juror,  and  that  the  illegality  charg* 
ed  against  Judge  Chase  on  this  account  falls  to  the 
ground. 

I  will  now  turn  to  an  authority  cited  by  one  of 
the  honorable  managers — ^Srd  Bacon — 756 — [Mr. 
Key  here  read  the  case.] 

We  find  that  all  the  causes  of  challenge  here  re-  r 
cited  go  to  evince  partiality,  or  in  the  language  of 
the  ancient  books,  •*  favor  or  malice/'  If  th« 
having  formed  and  delivered  an  opinion  on  the  law 
were  a  good  cause  for  challenge,  no  capital  case 
could  come  before  an  unprejudiced  jury.  The  only 
question  in  such  cases  is  whether  the  fads  proved 
come  up  to  the  charge.  For  such  is  the  interest 
men  take  in  the  commission  of  great  crimes  that 
every  man  forms  an  opinion  on  them. 
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Something  has  been  said  of  the  trial  of  Lo^* 
wood  for  forging  the  currency  of  the  bank  of  the 
United  States.  There  is  probably  no  man  of  in* 
formation  that  has  not  heard  something  ot  the  sub^ 
ject,  or  made  up  his  opinion  on  the  illegality  of 
counterfeiting.  But  does  it  follow  that  the  having 
formed  such  an  opinion  could  disqualify  a  man  from 
serving  as  a  juror  in  the  case  ?  If  this  wt.re  so,  it 
would  follow  that  he  who  had  formed  the  mostcor- 
refl  opinion  on  the  laws  of  his  country  would  be 
the  most  incompetent,  while  he  who  was  the  most 
ignorant  of  them,  would  be  the  most  competent 
juror.  It  appears  that  if  Mr.  Basset  had  even  an- 
swered in  the  affirmative  to  the  question  put  to  him, 
supposing  the  indictment  to  have  been  previously 
published,  it  would  not  have  destroyed  his  compe- 
tency as  a  juror,  because  he,  notwithstanding^ 
stood  perfectly  impartial  as  to  the  facts  to  be  proved 
and  the  law  arising  on  them. 

Believing  that  no  subtility  or  ingenuity  can  shake 
the  principle  I  have  laid  down,  or  establish  a  con- 
trary principle,  I  feel  full  confidence  in  having 
«hewn  the  legality  of  the  opinion  laid  down  by  the 
court ;  and  I  do  believe  that  a  more  correct  opinion 
was  never  delivered. 

Suppose  we  are  mistaken  in  the  fact,  which  we 
say  is  proved,  that  Mr.  Basset  did  not  desire  to  be 
excused  ;  admit  that  he  did  pray  to  be  excused, 
still  so  far  as  he  has  himself  on  oath  explained  the 
situation  of  his  mind,  there  was  no  cause  for  chal- 
lenge. 

Admit  also  that  we  are  mistaken  in  the  law  we 
have  laid  down,  does  it  follow  as  a  necessary  con- 
sequence that  the  directing  Basset  to  be  sworn  oa 
the  jury  was  done  with  an  intent  to  oppress  the  tra- 
verser ?  We  call  for  the  facts  that  imptach  the 
motives  of  Judge  Chase.  In  the  opening  of  this 
case  we  were  told  that  the  respondent  was  highly 
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igxtieA  with  rich  attainments  of  mind.  It  was  ae?-^ 
rectly  said  ;  and  it  might  have  been  added  that  his 
integrity  was  equal  to  his  talents*  But  the  obser- 
vation was  made  to  raise  his  head  at  the  expense  of 
his  heart.     I  will  examine  this  argument. 

The  truth  is  that  no  judge  is  liable  for  an  error 
of  judgment.  I  apprehend  this  is  conceded  by 
the  article  itself,  which  states  a  criminal  intent. 
Now  for  the  evidence.  What  criminal  intention 
do  the  honorable  managers  draw  from  it  if  It  is 
6aid  that  the  respondent  is  highly  gifted  with  inteU 
iectual  powers^  and  must  have  known  in  this  in« 
stance  the  la w«  Timeo  Danaos  et  donaferentes. 
t  dislike  the  compliment ;  the  best  gifted  mortals 
are  frail,  and  a  single  erroneous  decision  may  be 
made  by  any  man. 

Let  us«  on  this  point,  refer  to  decisions  in  mo« 
dern  times*  They  will  shew  that  an  error  in 
judgment  has  never  of  itself  been  considered  an 
evidence  of  corruption  in  a  judge. 

Mr.  Key  here  cited  a  case  from  l}unford  and 
£ast,  folio  653 — King  'os  Johnson,  containing  the 
opinion  of  justice  BuUer^  who  declares  **  that  you 
can  never  infer  corruption  from  the  judgment  it- 
self but  from  the  opinion  given." 

Here  then  is  the  decideid  opinion  of  a  most  able 
judge  that  although  the  act  and  judgment  of  the 
court  be  illegal,  there  is  no  ground  to  infer  corrupt 
tion.  So  in  this  case,  admit,  for  argument's  sake^ 
that  we  are  mistaken  in  point  of  fa£t,  and  that  the 
law  we  have  laid  down  is  incorrect ;  still,  however 
gross  the  error  of  the  judge^  it  cannot  in  itself  con«« 
tain  any  foundation  for  presuming  fraud.  From 
what  fact  is  fraud  inferred  ?  From  the  general 
mass  of  the  transactions  attending  the  trial  of  Cal- 
lender  ?  The  evidence  cannot  be  taken  accumula- 
tively* Each  article  must  be  taken  by  itself,  and 
one  can  derive  no  force  from  the  rest*    Were  this 
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not  the  case,  a  hasty  word,  uttered  in  an  tingttard^ 
ed  moment,  might  be  construed  into  a  crime,  and 
a  number  of  small  offences,  individually  of  the 
most  trifling  nature,  be  made  to  constitute  a  great 
.  one. 

I  shall,  in  a  subsequent  view,  take  into  consi^  . 
dcratioA  the  whole  conduct  of  judge  Chase,  and 
shew  that,  so  far  from  operating  to  his  injury,  it 
redounds  to  his  credit.  Upon  this  second  article, 
I  trust  I  may  be  permitted  to  say  that  the  evidence 
does  not  bear  out  the  facts  in  the  manner  stated  ; 
that  even  if  the  alleged  facts  are  proven,  the  law 
is  clear  that  Mr.  Basset  was  still  a  competent  ju- 
ror. I  have  also  endeavoured  to  shew  that  no  in- 
ference of  corruption  can  be  drawn  from  an  error 
in  law ;  but  that,  on  the  contrary,  particularly  if 
it  be  committed  by  a  man  of  acknowledged  talents 
and  unimpeached  integrity,  it  is  to  be  consider^ 
ed  at  best  but  as  a  mistake. 

It  would  be  well  to  analyze  this  argument  of  the 
honorable  managers,  by  putting  it  in  the  form  of  a 
syllogism.  The  major  proposition  represents 
judge  Chase  as  possessed  of  great  legal  attain- 
ments and  as  highly  gifted  by  nature ;  this  I  ad* 
mit — the  minor  is  that  with  these  high  gifts  and  at- 
tainments he  has  erred  in  a  clear  point  of  law  ; 
this  I  deny — But  what  is  the  conclusion  deducw 
ble  from  the  premises  ?  That  his  decision  was 
corrupt  ?  So  say  the  managers.  I  deny  it.  In  the 
language  of  the  judge  it  is  a  palpable  non  sequu 
tur. 

I  will  now  proceed  to  the  third  article^  which, 
Tvhen  correflly  understood,  will  be  found  as  desti- 
tute of  impeachable  matter  as  either  of  the  other 
articles.     It  is  as  follows  : 

"  That,  with  intent  to  oppress  and  procure  the 
cpnvidlion  of  the  prisoner,  the  evidence  of  John 
Taylor,  a  material:  witness  on  behalf  of  the  afore- 


Digitized  by 


Google 


83 

said  Calknckr,  was  not  permitted  by  the  said  Sa- 
muel Chase  to  be  given  in,  on  pretence  that  the 
said  witness  could  not  prove  the  truth  of  the  whole 
of  one  of  the  charges  contained  in  the  indi£\ment, 
although  the  said  charge  embraced  more  than  one 
fata.'* 

In  opening  the  case  one  oi  the  honorable  nuu 
nagers  enquired  what  human  subtility  or  ingenuity 
could  devise  to  extenuate  this  a£l  of  the  respon* 
dent.  Our  reply  is  that  it  requires  no  subtility  or 
ingenuity  ;  that  it  was  corredl  in  point  of  law,  and 
that  the  case  is  so  clear,  chat  he  who  runs  may 
read.  The  court  must  permit  me  to  observe  that 
the  article  presents  an  abstract  case,  not  growing 
out  of,  or  connedled  with  the  evidence.  This 
court,  I  apprehend,  is  not  sitting  here  to  decide 
this  abstrad  point,  whether  in  any  case  it  is  ad« 
missible  to  prove  one  fa£l  contained  in  a  particular 
cliarge  by  one  witness,  and  one  by  another ;  but  to 
determine  whether  in  this  case,  where  one  witness 
was  offered  to  prove  part  of  one  charge,  and  no 
other  witness  offered  to  the  same  charge,,  it  was 
proper  to  receive  the  testimony  offered/  I  contend 
that  the  decision  was  correct  on  the  case  before  the 
court.  The  indictment  against  Callender  contain* 
ed  two  counts,  each  of  which  embraced  twenty 
distinct  set  of  words.  Col.  Taylor  was  called  to 
prove  particular  facts  contained  in  one  of  the 
charges.  It  is  not  necessary  here  to  discuss  the 
propriety  of  ordering  the  questions  to.be  reduced  to 
writing,  as  that  is  the  subject  of  the  next  article* 
Col.  Taylor,  without  meaning  any  improper  use 
of  words,  was  a  witness  on  speculation ;  for  no 
man  has  a  higher  respect  for  his  character ;  but  I 
bottom  the  remark  on  this  circumstance,  that  se- 
veral  days  previous  to  Col.  Taylor's  appearance^ 
an  affidavit  had  been  drawn,  on  the  part  of  Callen* 
der,  for  a  continuance,  in  which  the  names  of  a 
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number  of  material  witnesses  were  stated  ;  among 
which  was  an  honorable  member  of  this  court  (Mr. 
Giles)  and  general  Mason,  but  in  which  the  name 
of  CoL  Taylor  does  not  appear.  It  appears  that 
subpeenas  had  issued  for  three  witnesses;  two  of 
which  did  not  attend,  for  whom  no  attachment  was 
prayed.  Col.  Taylor  alone  appeared;  and  the 
counsel  were  certainly  ignorant  at  the  time  he  was 
sworn,  what  he  could  prove.  Mr.  Hay  has  de- 
clared that  neither  Callender  or  his  counsel  knew 
what  col.  Taylor  could  prove.  Was  it  not  cor* 
rect  in  the  court,  under  these  circumstances,  to 
ask  what  he  could  prove  ?  Col.  Taylor  was  pro* 
duced,  under  an  expectation,  it  is  said,  that  he 
could  prove  the  twelfth  set  of  words  contained  in 
the  second  count  of  the  indictment.  Let  us,  to 
elucidate  the  condu£t  of  the  court,  refer  to  the 
testimony  of  Mr.  Robertson,  a  man  distin* 
guished  for  his  stenographical  talent,  which  re- 
mains on  paper,  which  was  drawn  up  at  the  time, 
and  does  not  therefpre  depend  on  the  frailty  of  his 
memory. 

Mr.  Robertson  says,  "  The  attorney  for  the 
United  States  having  concluded,  the  counsel  for  the 
traverser  introduced  Col.  Taylor  as  a  witness,  and 
he  was  sworn ;  but  at  the  moment  the  oath  was 
administered,  the  judge  called  on  them,  and  de* 
sired  to  know  what  they  intended  to  prove  by  the 
witness.  They  answered,  that  they  intended  to 
examine  Col.  Taylor,  to  prove  that  Mr.  Adams 
had  avowed  principles  in  his  presence  which  justi- 
fied Mr.  Callender  in  saying  that  the  President 
was  an  aristocrat~-that  he  had  voted  against  the  se- 
questration law,  and  the  resolutions  concerning  the 
suspension  of  commercial  intercourse  with  Great 
Britain."  This  was  then  the  object  and  view  with 
li^bich  Col.  Taylor  was  called  on.  What  is  the 
sjmf^  m  the  micles  of  impeachment  ?    Tbat  the 
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testimony  of  Col.  Taylor  was  rejected  "on  pre. 
tence  that  the  said  witness  could  not  prove  the 
truth  of  the  whole  of  one  of  the  charges,  contain- 
ed in  the  indictment,  although  the  said  charge  em- 
braced more  than  one  fafil.'* — The  charge  in  the 
indictment  is  chat  the  President  "  was  a  professed 
aristocrat  ;  that  he  proved  faithful  and  serviceable 
to  the  British  interest :"  and  Col.  Taylor  was 
called  to  prove  that  Mr.  Adams  had  voted  against 
the  sequestration  law,  and  the  resolutions  concern- 
ing  the  suspension  of  commercial  intercourse  with 
Great  Britain. — Was  it  competent  to  Col.  Taylor 
to  give  evidence  on  this  point  ?  The  best  evidence 
the  nature  of  the  case  will  admit  must  be  adduced. 
Col.  Taylor  then  was  clearly  an  incompetent  wit- 
ness on  this  point ;  as  there  was  better  evi« 
dence,^  the  journals  of  this  honorable  body,  within 
the  reach  of  the  traverser.  It  only  then  remained 
for  Col.  Taylor  to  prove  that  the  President  had  ' 
avcwed  principles  which  shewed  him  to  be  an  aris- 
tocrat ;  which,  if  proved,  would  have  been  alto- 
gether immaterial.  To  prove  no  other  fa£ls  was 
he  called  upon.  Are  then  counsel  to  be  indulged 
in  consuming  the  time  of  courts  in  the  examination 
of  witnesses,  who  have  nothing  relevant  to  offer  ? 
Let  us  familiarise  this  to  a  common  case.  Sup- 
pose a  man  is  indicted  for  stealing  a  horse.  One 
witness  deposes  that  he  saw  him  go  into  the  stable 
where  the  horse  was  ;  another  saw  a  man  coming 
from  the  stable  leading  a  horse  ;  and  another  saw, 
an  hour  after,  the  man,  with  the  horse,  five  miles 
off,  selling  him  as  his  own  property.  This  testi- 
mony will  be  admitted  ?  But  state  the  case  the 
other  way;  that  a  witness  was  brought  forward 
solely  to  prove  the  first  fact ;  is  there  a  court  on 
earth  that  would  say  such  testimony  should  be  ad- 
mitted? And  this  was  the  case  here.  Col.  Taylor 
was  calle4  upon  to  prove  what  is  altogether  unim- 
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portant,  a  part  only  of  one  charge;  or  that  which,  if 
true,  could  be  proved  by  better  evidence.  Are 
not,  also,  the  court  the  exclusive  judges  of  the 
competency  x)f  the  testimony  that  shall  go  to  the 
jury  ;  and  does  not  every  day's  experience  shew  ua 
that  evidence  that  is  offered,  but  which  does  not 
go  to  the  whole  of  the  cise,  is  refused  ?  This  is 
done  by  all  courts  at  all  times.  But  say  gentle-* 
men,  was  it  possible  for  the  court  to  know  whether 
the  questions  offered  to  be  put  might  not  have  led 
to  other  enquiries,  and  produced  information  of 
consequence  ?  True,  but  on  this  ground  no  testi- 
mony ever  could  be  rejected,  because  by  possibility, 
it  may  lead  to  what  is  important. 

But,  admitting  the  judge  to  have  been  wrong, 
I  again  ask,  does  an  error  of  judgment  in  itself  im- 
ply corruption  ?  Most  surely  not.  In  the  nature 
of  things  can  it  be  so  ?  To  give  credit  to  my  ho- 
norable  client  but  tor  a  moiety  of  the  talent  allow- 
ed  him,  he  must  have  seen  that,  even  had  he  ad- 
mitted the  testimony  of  Col.  Taylor,  and  admitting 
that  it  had  justified  the  whole  of  the  twelfth  charge, 
there  remained  nineteen  other  charges,  on  which 
Callender  must  have  been  convifted.  And  whence 
this  conduft  towards  Col.  Taylor  ?  Did  not  the 
judge  know  that  Col.  Taylor  stood  high  in  the  es- 
teem  of  a  large  portion  of  the  community ;  and 
that  umbrage  offered  to  him  would  naturally  ex- 
cite the  indignation  of  his  friends  ?  The  decision 
given  could  not  then  flow  froir^  a  corrupt  motive. 
No.  It  was  given  in  the  sternness  of  his  integri- 
ty.  Had  his  motives  been  impure,  had  he  viewed 
his  condu£l  as  wrong,  instead  of  ailing  in  this 
manly  way,  he  would  have  put  a  gloss  on  his  ac- 
tions, he  would  have  courted  the  reputation  of 
forbearance  by  admitting  the  testimouy  of  Col. 
Taylor,  and  would  still  have  satiated  his  venge* 
ful  feelings,  if  he  had  them,  with  a  conviction  on 
the  remaining  charges. 
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Let  us  examine  another  fact  in  this  case.  Judge 
Chase,  as  appears  by  the  statement  of  Mr.  Robert* 
son,  requested  the  attorney  of  the» United  States  to 
permit  the  questions  to  be  put  to  the  witness ;  but 
Mr.  Nelson  ^^  declared  that  he  did  not  feel  himself 
at  liberty  to  cotisent  to  such  a  departure  from  legal 
principles.'^  If  then,  in  this  a£V,  there  was  error, 
that  error  did  not  depend  on  him.  The  prosecutor 
for  the  United  States  objected  to  the  indulgence 
which  lie  proposed.  I  do  for  myself  believe,  that 
where  np  evidence  is  ufcrcd  to  prove  the  whole  of 
one  entire  fact,  it  is  within  the  sound  discretion  of 
the  court  to  refuse  the  testimony  of  part— But, 
notwithstanding  this,  the  judge  was  willing  to  re* 
lax  the  severity  of  the  law. 

Is  there  nothing  else  that  goes  to  shew  that  there 
was  no  intention  on  the  part  of  the  judge  to  oppress 
the  traverser  ?  As  I  have  already  observed,  if  he 
had  possessed  but  half  the  talent  ascribed  to  him, 
he  would,  with  such  intention,  have  gilded  the 
pill.  But  he  did.not  do  so.  Further,  the  subse- 
quent act  of  the  judge  in  imposing  so  light  a  fine, 
and  so  short  a  period  of  imprisonment,  for  so 
atrocious  an  offence,  when  he  had  power  to  impose 
a  fine  of  2000  dollars,  and  an  iifiprisonment  for 
two  years,  is  indisputable  evidence  of  his  freedom 
from  all  such  intention:  No ;  the  conviclion  fiow- 
ed  of  necessity  from  the  evidence,  which  was  too 
powerful,  to  be  resisted.  But  did  not  the  judge, 
in  the  integrity  of  his  heart,  declare,  on  rejecting' 
the  testimony  of  Col.  Taylor,  gentlemen,  **  I  may 
be  mistaken,  but  if  I  am  not  right,  it  is  an  error  in 
judgment,  and  you  can  state  the  proceedings  on 
record,  so  as  to  shew  my  error,  and  I  shall  be  the 
first  man  to  grant  you  the  benefit  of  a  new  trial  by- 
granting  you  a  writ  of  error,  in  the  supreme 
court.'* 
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It  h  said,  however,  that  this  was  a  mere  pretext  f 
that  a  bill  of  exceptions  would  not  lie  in  a  criminal 
case  ;  and  what  could  then  be  done  ?  The  sim^ 
plest  thing  on  ^arth — ^a  point  of  law  can  be  saved 
without  an  exception.  The  counsel  were  not  sa 
ignorant  as  not  to  have  respected  this  declaration^ 
and  to  have  known  that  they  might,  under  it,  have 
saved  the  point,  and  taken  the  opinion  of  the  su- 
perior court.  The  least  informed  counsel  caift 
shew  a  multitude  of  cases  of  this  kind.  In  the 
progress  of  my  argument  I  shall  shew  why  thi»of<' 
fcr  was  not  accepted^ 

.  It  does  then  appear  to  me,  that^  considering 
the  third  article  as  connected  with  the  facts  sub- 
stantiated, the  judge  was  perfedlly  correct  in  point 
of  law  in  the  decision  he  made^  AH  must  ag^ee  in 
the  opinion  that  if  the  testimony  of  Col.  Taylor 
had  proved  Mr^  Adams  an  aristocrat,  it  could  not 
have  justifaed  the  libellous  matter  with  which  thcf 
traverser  was  charged^  If  this  ib  the  fact,  and  no 
other  evidence  was  offered  that  could  be  legally 
received,  the  rejection  must  have  been  perfcdWy 
correct-  Supposing,  however,  that  we  are  wrong 
on  this  point,  there  is  still  abundant  evidence  to 
shew  that  Judge  Chase  was  not  influenced  by  any 
intention  to  oppress  the  accused,  or  to  procure  his 
convi6lion^  because  thit  unavoidably  flowed  from 
the  nature  of  the  charges  and  the  state  of  the  de-* 
fence,  whether  the  testimony  of  Col.  Taylor  were 
admitted  or  not. 

In  the  course  of  my  whole  observation  through 
life,  I  never  heard  it  doubted  till  yesterday,  that  in 
a  case  of  doubtful  aspect,  a  man  is  to  be  considered 
innocent  until  he  is  proved  to  be  guilty.  But  we 
are  now  told  that  whenever  an  infraction  of  a  law 
is  committed  by  a  judge,  he  is  to  be  presumed 
guilty,  unless  he  establishes  his  innocence.  But 
this  is  not  the  gase,  the  benignity  of  our  law  is  very 
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ordinaty  frailties  of  humanitf^  wpuld  undertake 
m  the  judicial  station  to  interpose  between  man  and 
man;  The  latw  clearly  is  duit  a  judge  shall  l>e  pre- 
Bumed  innocent  until  he  is  proved  guilty;  even 
when  he  decides-  against  law;  anid  that  his  errors 
shall  be  ascribed  to  the  head,  and  not  to  the  hearts 
This  notice  is  due  to  the  observation  of  ah  honora« 
ble  mana^r,  which  siaruck  me  with  great  surprise^ 
that  Mr.  Basset^s  request  to  be  excused  from  serv« 
ing  as  a  jufof  arose  from  his  sentiments  beine 
known  by  rhe  judge.  This,  however,  does  nw 
lappear  from  the  evidence.  It  appears,  on  the 
Contrary,  that  he  waS'  a  stranger  to^udge  Chase^ 
and  that  he  did  not  wish  to  be  excused.  But  iiv 
this  prosecution  we  are  not  only  to  hear  much  new^ 
and  extraordinary  doctrine ;  but  we  are  likewise 
to  hear  statements  of  fa£ls  for  which  there  is  no 
ibimdation* 

I  will  now  proceed  to  the  fourth  article,  which 
contains  five  (ttstinct  specifications  of  &£ts  asfol^* 
lows  t 

^«  That  theconduCI:  of  ^ht  sud  Samuel  Chase; 
tiras  marked^  during  the  whole  course  of  the  said 
to*ial,  by  manifest  injusdce^  partiality  and  intem- 
perance ;  vix. 

^*  1.  In  compelling  the  ptisonet^s  counsel  to  reduce 
to  writing,  and  sutmiit  to  the  inspection  of  the 
courts  for  their  admission,  or  rejection,  allques« 
tions  which  the  said  counsel  meant  to  pnspound  to 
the  above  named  John  Taylor,  the  witness : 

<^  2.  In  refusing  to  postpone  the  trial,  although  au 
affidavit  was  regularly  filed,  stating  the  absence  of 
material  witnesses  on  behalf  of  the  accused  ;  and 
although  it  was  maUifest,  that,  with  the  utmost  di- 
ligence,  the  attendance  of  such  witnesses  could 
not  hava  been  procured  at  that  term  : 

12 
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**  S*  In  the  use  of  unusual,  rude,  and  contemp-*^ 
tuous  expressions  towards  the  prisoner's  counsel ; 
and  in  falsely  insinuating  that  they  wished  to  ex« 
cite  the  public  fears  and  indignation,  and  to  pro- 
duce that  insubordination  to  law,  to  which  the 
condufb  of  the  judge  did,  at  the  same  time,  mani- 
festly tend  : 

*'  4.  In  repeated  and  vexatious  inlemipttons  of 
the  said  counsel,  on  the  part  of  the  said  judge« 
which,  at  length,  induced  them  to  abandon  tl^ir 
cause  and  their  client,  who  was  thereupon  convicl« 
ed  and  condemned  to  fine  and  imprisonment : 

^^  5.  In  an  indecent  solicitude,  manifested  by 
the  said  Samuel  Chase,  for  the  conviflion  of  the 
accused,  unbecoming  even  a  public  prosecutor^ 
but  highly  disgraceful  to  the  character  of  a  judge* 
as  it  was  subversive  of  justice.'' 

The  word  injustice  in  the  preliminary  part  of 
the  article  must  refer  to  Callender  ;  iht  partiality 
charged  must  have  been  to  the  United  States,  I 
presume,  and  against  Callender ;  the  term  intern* 
perance  is  of  such  doubtful  import,  that  I  i^carcely 
knew  what  to  understand  by  it :  It  cannot  be  used 
as  opposed  to  sobriety,  as  no  one  will  charge  the 
judge  with  a  violation  of  this  virtue.  It  may  refer ' 
to  his  conduct  to  counsel,  and  perhaps  to  Callen- 
der.  This  conduft  is  said  to  have  been  evinced, 
in  the  first  place,  *^  In  compelling  the  prisoner's 
counsel  to  reduce  to  writing,  and  submit  to  the 
inspection  of  the  court,  for  their  admission,  or  re- 
jection, all  questions  which  the  said  counsel  meant 
to  propound,  to  the  above  named  John  Taylor,  the 
witness." 

If  this  was  incorre£V,  I  cannot  perceive  its  in- 
justice to  Callender,  nor  its  partiality  or  intem« 
perance.  But  did  the  conduct  of  the  court  in  this 
instance,  correspond  with  the  law  and  the  praflice  I 
I  apprehend  that  it  did*    I  understand  it  to  be  a 
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deaf  and  admitted  principle  of  law,  that  the  cpurt 
is  the  onlj  competent  tribunal  to  determine  the 
competency,  the  admissibility,  and  the  relevancy 
of  evidence ;  when  admitted,  its  credibility  is  the 
exclusive  province  of  the  jury.  I  have  before 
stated  the  reasons  which  rendered  it  necessary  in 
this  case  to  know  what  col.  Taylor  could  prove. 
To  understand  the  obje£t  for  which  he  was  produc- 
ed with  greater  certainty  and  precision,  the  judge 
ordered  the  questions,  proposed  to  be  put,  to  be 
previously  reduced  to  writing.  I  am  not  sufficient- 
ly  acquainted  with  the  praaice  in  the  courts  of 
Virginia  to  say  this  was  not  novel,  but  I  may  sure- 
ly venture  to  affirm  that  there  was  nothing  criminal 
in  it.  I  know  well  that  In  different  states  there 
are  different  forms  of  practice.  I  can  only  say, 
that  judge  Chase,  going  from  Maryland,  where 
the  pradlice  does  prevail,  would  naturally  carry  to 
Virginia  the  knowledge  of  the  pra£tice  of  the 
state  from  which  he  went.  It  is  said  that  it  is  not 
the  praflice  in  Virginia,  and  one  gentleman  says  he 
never  heard  of  an  instance  of  the  kind.  But  I  be- 
lieve there  are  exceptions.  I  recollect,  in  the 
mandamus  case,  the  counsel  were  called  upon  to 
reduce  their  questions  to  writing,  and  that  the  at- 
torney general  had  a  whole  day  allowed  him  to 
make  up  his  mind  on  the  propriety  of  answering 
the  questions  put  to  him.  And  yet  in  that  case* 
there  was  no  disposition  manifested  to  oppress ; 
the  course  was  pursued,  to  determine  the  com- 
petency and  relevancy  of  evidence.  Need  I  go 
further  than  the  pra£iice  of  this  honorable  court  in 
this  very  case,  in  which  there  have  been  numerous 
instances  of  questions  direded  by  the  court  to  be 
reduced  to  writing.  Have  not  you,  Mr.  President, 
from  a  knowledge  derived  from  your  extensive 
practice  of  the  bar,  or  from  an  instantaneous  exer- 
cise of  right  reason,  in  several  Instaacesi  dire£t- 
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ed  quettiom  to  be  recjiiced  to  wrkiiig  ?  Am)  batit 
not  been  seen  that  though  counsel  withdraw  their 
objedion,  every  member  of  the  court  po^essed 
and  exercised  the  right  of  requiring  it  to  be  done  ? 
No  testimony,  which  is  not  legal,  ^uld  be  ad*, 
miued  to  go  to  the  jury,  and  what  i$  tegal  f;iestimo« 
ny,  and  the  manner  of  determining  it«  must  be  de^ 
cided  by  the  court. 

We  have  thus  made  it  to  appear  that  it  is  tha 
pradlice  to  direfV  questions  to  be  committed  tei 
ivriting  in  the  courts  of  Maryland,  in  the  supreme 
court  of  the  United  Staties,  and  in  this  court.--^ 
Does  not  this  abundantly  justify  the  conduct  of  th^ 
*  respondent  ?  But  even  admitting  that  condu£l  to 
have  been  improper,  was  it  corrupt  or  criminal  ? 
What  moral  obligation  did  it  violate  ?  What  statu* 
tory  provision  did  it  infringe  ?  And  is  a  man  im«t 
peachabie  for  that  which  violates  no  moral  princi* 
pie  or  legal  provision  ?  If  so,  this  is  the  most  dan^ 
gerous  do£lrine  ever  advanced* 

The  second  specification  is  in  the  following 
words : 

^^  In  refusing  to  postpone  the  trial,  although  an 
affidavit  was  regularly  filed,  stating  the  absence  of 
material  witnesses  on  behalf  of  the  accused  ;  and. 
although  it  was  manifest,  that  with  the  utmost  di« 
ligence,  the  attendance  of  such  witnesses  could 
not  have  been  procured,  at  that  term." 

This  charge  is  grounded  on  the  fad>  of  a  refusal? 
to  postpone  the  trial  on  an  affidavit.  That  the 
court  acted  correctly  in  this  instance  will  appear 
from  this  considerationt  Nothing  is  more  clear 
than  that  under  the  common  law,  all  applications 
for  a  continuance,  on  affidavit,  are  founded  on  the 
discretion  of  the  court*  Is  it  not  wond^rfuHy  sin- 
gular that  there  should  have  been  an  application 
founded  on  an  affidavit,  if  the  law  of  Virginia,  as 
Stated  i^  the  $(l(acticle»  applied  to  th?  case?  One 
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nodi  Mr.  Hay  had  lost  alt  reeoUeClion  of  the  exisU 
(ence  of  this  law  of  Virginia  reape^^ing  continuan- 
cea,  or  that  they  couriered  it  inapplicable*  For  they 
would  not  otherwiae  have  founded  the  applicatioft 
on  an  aftdavit»  1  hey  would  have  produced  the 
law  and  have  demanded  a  continuance.  i)id  they 
do  so  ?  No.  If  then  tl^  law  officer  of  the  aute 
end  Mr.  Hay  both  forgot  that  it  eKisted,  is  it  aur* 
prising  that  it  should  be  unknown  to  Mr.  Chase  ? 
Jf  those  gcMlemen  did  re^oUe^  the  existence  of 
the  law,  they  niust  ayrely  have  been  of  opinion 
that  it  did  not  apply  to  the  case  of  Callender,  or 
they  would  have  saved  theoMelves  the  trouble  of 
#Ung  an  affidavit.  It  will  however  be  shewn  that 
it  did  not  apply,  and  hence  their  application  founded 
on  affidavit. 

I  have  stated  that  all  applications  for  a  continu* 
ance  on  affidavit  are  addressed  to  the  discretion  of 
the  court.  It  is  a  great  obje(ft  of  criminal  justice 
that  the  punishment  of  the  guilty  should  be  certaiui 
knient  and  speedy.  In  the  state  of  Maryland^ 
where  Judge  Chase  had  so  long  presided  or  prac- 
tised, it  la  the  uniform  practice  to  try  offences  the 
first  term  they  are  presented  ;  it  is  also  the  practice 
in  England  unless  particular  reasons  are  assigned 
for  delay.  I  was  about  to  prove  this ;  but  as  it  is 
conceded  I  will  not  trouble  the  court  with  author]*' 
ties.  Judge  Chase  then,  having  no  knowledge  of 
the  particular  law  of  Virginia,  had  to  recur  to  the 
affidavit.  Was  that  a  cause  fpr  the  continuance  of 
the  trial  i  When  a  man  is  charged  with  a  criminal 
offence,  matter,  which  shall  justify  a  continuance, 
must  go  to  the  whole  of  the  charges,  and  not  mere* 
ly  to  a  part  of  them.  If  he  cannot  defend  some  of 
the  charges,  he  is  to  plead  guilty  to  them,  and  pray 
a  continuance  of  such  of  the  charges  as  he  can  jus- 
tify by  evidence*  This  is  an  universal  rule  of  justice 
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and  of  practice.  To  familiarize  it  by  a  common 
incident.  A  man  is  indi£led  for  stealing  a  horse, 
a  saddle,  and  a  bridle.  He  is  arraigned,  and 
pleads  not  guilty,  and  then  desires  a  continuance, 
on  an  affidavit  that  an  absent  witness  can  prove 
that  the  bridle  is  his  own.  Would  it  not  revolt 
common  sense  to  continue  the  case,  when  his  de- 
fence rested  on  such  grounds  i  No  court  of  cri- 
minal jurisprudence  would  prostitute  justice  by 
conniving  at  such  an  indulgence. 

How  was  it  in  the  case  of  ^Callender  ?  Were 
there  not,  in  each  count  of  the  indiAment,  twenty 
distinct  sets  of  libellous  words  ?  In  order  then  to 
warrant  a  continuance,  it  was  necessary  to  shew  the 
absence  of  material  witnesses  in  relation  to  the 
whole,  or  to  plead  guilty  to  all  the  charges  on  whicb 
such  testimony  did  not  exist. 

But  it  is  said  the  Judge  had  no  right  to  be  in- 
formed  what,  it  was  expefted,  could  be  proved  on 
behalf  of  the  traverser.  This  idea  is  novel  to  my 
praAice.  I  will  not  say  it  does  not  prevail  else- 
where ;  but  certain  I  am  that  it  does  not  prevail  in 
the  courts  which  I  have  attended— It  is  again  al- 
leged that  a  party  is  not  obliged  to  disclose  his  tes- 
timony. But  the  law  provides  that  he  shall,  when 
he  applies  for  a  favor.  So  different  is  the  practice 
in  the  state  of  Maryland  from  that  contended  for  on 
this  occasion,  that  a  party  is  obliged  to  state  what 
he  expefts  to  prove,  and  if  the  opposite-  party 
admits  it,  they  must  go  to  trial  on  the  remaining 
part  of  the  charge.  According  to  the  praflice  of 
Maryland  this  aiScmvit  is  materially  defeftive,  in- 
asmuch as  not  guilty  is  pleaded  to  the  whole  of  the 
charges  contained  in  the  indi6iment,  and  it  is  not 
declared  that  testimony  is  wanting,  which  there  is  a 
reasonable  expectation  of  getting,  to  disprove  or 
justify  the  whole  of  them.  It  is  also  materially  de* 
fective  in  another  point.    It  is  not  stated  that  there 
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was  a  probability  of  obtaioing  the  cestimotijr  withiA 
a  reasonable  time.  I  have  never  known  an  affidavit 
oonsidered  good,  which  did  not  state  this  circum* 
stance. 

We  allow  that  every  man  is  intitled  to  compul- 
sory process  to  obtain  the  attendance  of  his  piu 
nesses  ;  but  this  right  does  not  in  the  least  lessen 
the  discretion  of  the  court,  with  regard  to  the  time 
on  which  the  trial  shall  take  place  ;  this  they  will 
fix  according  to  circumstances ;  and  when  the 
trial  does  come  on,  should  the  witnesses  summoned 
by  a  party  not  attend,  he  is  intitled  to  attachments 
ai^ainst  them.  This  affidavit  then  was  defective  in 
two  respects  ;  it  did  not  state  the  absence  of  wit- 
nesses who  could  justify  the  whole  of  the  charges  ; 
neither  did  it  state  an  expectation  that  they  could 
be  had  within  a  reasonable  time.  If  a  inan  under* 
takes  to  libel  the  government  under  which  he  lives^ 
to  hold  it  up  to  the  resentment  and  scorn  of  the 
people,  it  is  but  reasonable  that  he  should  be  pre- 
pared at  the  time  of  his  publication  with  a  justifica- 
tion of  his  charges.  In  this  instance,  it  appears 
that  a  large  part  of  the  contemplated  justification 
rested  on  records,  and  that  even  these  had  not  been 
procured. 

The  honorable  managers  have  observed,  that  even 
in  England  the  courts  will  grant  time  to  enable  the 
party  accused  to  issue  process  for  his  witnesses.Let  me 
however,  surmise  that  although  subpoenas  had  been 
served  on  Mr.  Giles  and  Mr.  Mason,  no  proces3  of 
attachment  issued  on  their  non-appearance.  The 
Judge  intimated  that  it  might  issue  ;  but  the  coun- 
sel waved  accepting  it.  From  what  cause  ?  Be- 
cause they  well  knew  that  the  testimony  of  these 
witnesses  would  be  of  no  avail. 

An  authority  has  been  cited  from  the  English 
books,  [Foster's  reports]  to  shew  that  at  a  special 
court,  time  was  granted  for  obtaining  witnesses 
alledged  to  be  material ;  although,  as  it  has  been 
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retnarked,  the  coUrt  was  confined  to  one  tefm } 
but  1  cannot  perceive  the  force  of  this  observation, 
as  it  had  the  power  of  adjourning  horn  time  to  time 
until  the  business  before  it  was  finished.  The 
court  met,  saw  the  esctent  of  the  business  to  be 
attended  to,  and  allowed  time  for  the  obtentiou  of 
witnessfs. 

f  Mr.  Key  here  cited  the  case  from  Poster's 
crown  law.} 

In  tkis  case  the  prisoner  was  tried  at  a  great 
distance  from  his  witnesses,  and  the  place  where 
the  crime  had  been  committed.  Some  of  his  wit* 
fiesses  resided  in  England,  and  others  in  Scotland. 
He  was  allowed  eleven  days  for  obtaining  his  wit- 
nesses in  England,  and  twenty  one  days  for  obtain* 
ing  those  in  Scotland » 

Compare  this  case  with  that  of  Callender.  In 
the  latter  case  a  motion  was  made  for  a  continu- 
ance. The  judge  declared  they  could  not  post- 
pone the  trial  to  the  next  term  i  but  ofiered  a  post>. 
ponement  for  a  month,  or  six  weeks ;  nay,  he  of-- 
fcred  to  go  to  I>elaware,  hold  a  oourt  there,  and^ 
return  to  Richmond.  With  such  a  disposition' 
manifested  by  the  court,  is  there  any  reason  to> 
doubt,  that,  if  asked,  three  months,  or  any  reason-^ 
able  time  would  have  been  allowed.  And  why  did 
they  not  ask  for  a  longer  time,  if  they  deemed  it 
important  I  The  answer  is  obvious— Judge 
Chase  was  still  to  preside. 

Doubts  have  been  started  of  the  power  of  thtf 
courts  of  the  United  States  to  adjourn  except  froiti' 
day  to  day ;  a  power  which  1  never  before  have 
heard  questioned  ;  and  which  is  essentially  neces^^ 
sary  tothe  impartial  administration  of  ju^ice.  We 
have  proved  that  this  is  the  pra^^iee  of  the  courts  in 
Maryland  and  Pennsylvania,  and  that  it  has  been 
done  in  Richmond ;  and  1  believe  we  may  safely 
add  that  it  is,  and  must  be,  the^  practice  tfarou^* 
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bi^Uhe  United  States^  whcin  cilrcumstances  demand 
it. 

I  have  stated  it  as  ati  acknowledged  principle  of 
law,  that  he  who  edits  libellous  matter  ought  to  be 
{prepared  with  his  vouchers  to  support  it«  What 
is  there  valuable  among  men ;  what  is  there  esti-^ 
mable  in  private  or  public  life,  that  has  not  in  this 
country  been  basely  calumniated  by  the  licentious* 
liess  of  the  press  ?  All  characters  in  all  administra* 
tions  have  been  most  wantonly  assailed  by  its  scur« 
rility.  He  then  who  takes  this  bold  Ind  daring 
ground,  ought  to  have  his  vouchers  at  hand^  or  to 
haVe  them  within  accessible  reach.  In  the  situ- 
iatidn  in  whjch  a  libeller  wantonly  stands^  he  is  en- 
tided  to  nothing  but  law,  sheer  lawi 

On  thi^  third  specification  which  charges  the  re« 
%pondent  with  *^the  use  of  unusual,  rude,  and 
Contemptuous  expressions  towards  the  prisoner's 
tounsel ;  and  in  falsely  insinuating  that  they  wish- 
ed to  excite  the  public  fears  and  indignation  and 
to  produce  that  insubordination  to  law^  to  which 
the  (iondudl  of  the  judge  did,  at  the  same  ttme^ 
manifestly  tend  ;'*  I  have  but  a  few  observafiona 
to  make.  I  should  indeed  have  spared  many  of  the 
remarks  I  have  made,  Were  it  not  for  an  ignorance 
of  the  particular  ground  on  which  the  honorable 
managers  mean  to  rely  in  their  reply--^and  were  it 
not  for  the  fear  that  an  omission  to  notice  any  of  the 
charges  preferred,  might  be  considered  as  an  abaa<»; 
donment  of  our  defence  so  far  as  related  to  them*  ) 

I  have  no  where  discovered  in  the  evidence  any 
thing  that  supports  in  point  of  fafl  the  chai^ 
against  Judge  Chase,  of  falsely  insinuating  that  the 
prisoner's  counsel  wished  to  excite  tlie  public  fears 
and  indignation  and  to  produce  insubonlination  to 
law«  The  Judge  did  say  that  the  counsel  used  a 
f  opular  argument,  calculated  to  mislead  and  de- 
ceive the  populace ;  and  this  is  the  extent  and  head 
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ef  hb  blfeiidiiig ;  but  thert  h  a  wide  difleretiee  be* 
tween  this  and  the  charge  laid  to  his  door.  He  told 
the  counsel,  and  told  them  truly,  that  they  were 
availhig  themselves  of  a  popular  argument  calcu-^ 
lated  to  mislead  and  deceive  the  pedple.  Attend, 
I  pray  you,  to  the  testimony  of  Mr.  Hay.  Did 
not  the  counsel  for  the  jprisbner  say  they  had  no 
hope  of  exculpating  him  oh  the  fa£Vs?  Did  they 
not  Sfiy  they  did  not  argue  for  Callender  ?  That  it 
was  the  cause,  and  not  the  man,  they  defended  t 
That  they  did  hot  expect  td  convince  Judge  Chase^- 
or  any  other  federal  Judge  of  the  unconstitutionoli- 
iy  of  the  sedition  act  ?  Were  they  not  then  labor- 
ing with  their  i^ole  talents  to  catch  the  papular 
ear  ?  Did  they  nt>t  expressly  declare  that  they  had, 
little  hopes  of  the  jury,  and  that  thetr  object  was 
to  make  an  in^pression  on  the  public  mind  ?  And 
when  the  Judge  declared  that  the  constitutionality 
of  the  act  cotihl  not  be  discussed  before  the  Jury^ 
did  they  not,  failing  in  their  object,  abandon  the 
defence  ?  The  ground  which  they  meant  to  hove 
taken  was  withdrawn,  and  they  withdrew  with  it^ 

As  totheuseof  tuntsual,  rude,  tod  contethptu- 
ou^  expressions  towards  the  prisoner's  counsel, 
Ito  particular  £i£Ib  appear  to  bt  reKed  on.  The 
term  captious  may  be  unusual ;  the  phrase  y<ning 
gtntlemen^  which  in  the  opening  the  honorable 
manager  metamorphosed  into  boy^^  but  which  last 
word  does  not  by  the  testimony  appear  to  have  beeki 
used,  may  have  beent)bnoxious  to  the  elu^s  of  thos^ 
to  whom  it  was  applied.  There  may  not  have  been 
manifested  in  this  language  the  moat  refined  deco^ 
rum ;  but  let  us  recoiled  that  our  honorable  client 
is  not  now  xm  hia  trial  for  a  violation  of  the  -deco- 
rumj»  of  society.  Possessed  of  great  ardor  of  mind 
and  qui(:kness  of  feeling,  he  conceives  with  rapidi- 
ty, and  exp^sses  with  energy  his  ideas.  This 
may  be  a  weakness ;  but  it  is  a  weakness  of  nature* 
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Had  he  a  colder  hearty  and  Weaker  hetdt  he  might 
not  be  exposed  to  these  little  indiscretions.  But 
where  is  the  vade  mecum  from  which  a  judge  is  tp 
derive  precedents  for  hi^  behaviour  ?  Courto 
are  instituted,  not  to  pdish  and  refine,  but  to  ad- 
minister justice  between  man  and  man.  One  judge 
may  possess  a  more  pleasing  urbanity  oi  manners 
than  another )  but  are  we  to  infer  that  because  a 
man  is  warm  in  the  expression  of  his  sentiments, 
be  is  therefore  angry  ?  It  will  not  be  contendea 
that  when  the  counsel  for  tlie  traverser  spoke  of  the 
necessity  of  the  indi^ment  being  verbatim  et  li- 
teratim, the  witty  reply  of  the  iu(|ge  that  thejr 
mij^t  as  well  insist  Uiat  it  should  be  puncfuaiim^ 
there  was  any  violation  of  decorum  manifested. 
The  reply  grew  out  ef  the  occasion,  and  never 
was  a  remark  better  applied. 

I  know  of  no  other  unusual  language,  except  the 
expres^on  of  non  se^uitur  \  and  snrely  t^^e  was 
nothing  improper  in  that.  We  have  been  tdd  tliat 
it  is  the  usual  habit  of  judge  Chase  to  interrupt 
counsel  when  they  attempt  to  lay  down  as  law  chat 
which  is  not  law.  In  this  case,  he  certainly  did 
so;  but  it  does  not  appear  that  he  departed  from 
fais  ordinary  course  }  and  if  he  had,  where  is  the 
rule  which,  on  such  occasions,  is  to  govern  a 
judge  ?  Suchcondud,  as  I  hav«  before  observod 
on  another  point,  violates  no  moral  obli^tion,  in- 
fringes no  statutory  provision.  The  judge  ms^r 
not  have  displayed  the  uibanity,  the  suavity,  and 
the  patience,  whidi  m>  happily  characterise  some 
high  characters  ;  but  where  or  when  has  the  ab- 
sence of  these  minor  qualities  t»een  considered  as 
criminal  ?  Some  of  the  witnesses,  and  among 
them  Col,  Taylor  has  described  the  condiuA  of  tlaie 
judge  as  imperious,  sarcastic  and  witty  ;  but  no 
witness  has  pronounced  it  tyrannical  or  opprea* 
sive. 
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With  regard  to  the  4th  specification  which  re V 
fates  to  the  interruption  of  counsel,  I  shall  say 
but  little.  ^  A  judge  has  a  right  at  all  times  to  inr 
terrupt  counsel  whenever  they  aft  improperly.  It 
is  the  inherent  right  of  courts.  When  that  is  laid 
down  as  law  which  is  not  law,  it  is  not  only  their 
rights  but  it  is  their  duty,  to  stop  them.  Such, 
interruptions  may  be  considered  vexatious  by  the 
counsel  that  are  interrupted;  but  of  such  matters 
the  court  only  can  be  the  judge.  One  witness, 
examined  on  the  frequeiicy  ol  the  interruptions  of 
<:ounsel  on  the  trial  of  Callender,  has  said  that 
more  interruptions  occurred  in  a  case  before  judge 
Iredell,  whose  eulogium  has  been  pronounced  by 
toi  honorable  manager  ;  and  another  witness  has 
informed  u$  that  it  is  the  habit  of  judge  Chase  fre* 
qucntly  to  interrupt  counsel  in  civil  as  well  as  cri- 
'xninaLpases  ;  that  the  habit  arises  from  the  vigor 
of  his  ipind,  and  the  ardor  of  his  feelings ;  that 
this  is  somewhat  embarrassing  to  counsel,  but  that 
a  little  suavity  on  their  part  soon  restores  the  judge 
to  good  humor.  On  this  point  I  have  no  further 
observations  to  make.  I  will  leave  it  to  the  good 
sense  qf  this  honorable  body  to  determine  how  &r 
the  conduct  of  the  respondent  was,  on  this  occa- 
sion, indecorous,  and  how  far,  on  account  of  this 
conduft,  he  is  liable  to  impeachment. 

I  have  omitted  to  notice  one  of  the  interruptions, 
relied  on  by  the  managers.  When  the  pounsel  for 
the  traverser  insisted  that  the  jury  had  a  right  tq 
assess  the  fine,  according  to  one  of  the  witnesses, 
the  judge  replied  that  it  was  a  wild  notion ;  accord, 
ing  to  Mr.  Robertson,  he  said  it  was  a  mistaken 
idea.  And  that  it  was,  every  professional  man 
will  acknowledge.  The  point  had  been  previous- 
ly decided  at  Richmond  by  judge  Paterson  and 
Judge  Iredell ;  it  had  been  decided  that  the  law  of 
y  ifginia  did  not  apply,  and  that  the  assessmppt  gf 
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the  fine  was  the  province  of  the  court.  By  the  law 
of  Virginia,  a  fine  is  assessed  ad  libitum  ;  by 
the  act  of  the  United  States  it  is  provided  tliat  it 
shall  not  exceed  a  certain  sum.  How  then  was  it 
possible  to  act  under  both  laws  ? 

As  to  the  5th  specification,  which  is  in  these 
words  : — ^^  In  an  indecent  solicitude,  manifested 
by  the  said  Samuel  Chase,  for  the  conviction  of 
the  accused,  unbecoming  even  a  public  prosecutor, 
but  highly  disgraceful  to  the  character  of  a  judge 
as  it  was  subversive  of  justice  ;"— I  have  nopre« 
cise  idea  of  the  meaning  of  the  term  indecent  soli^ 
citude — Solicitude  means  wrn/ij/ anxiety.— If  we 
are  to  understand  by  solicitude  that  the  judge  felt 
anxiety  for  the  furtherance  of  justice,  that  is  sim- 
ply an  operation  of  the  mind,  and  to  deteimine 
whether  it  is  praise-worthy  or  reprehensible,  some 
overt  act  must  be  shewn.  For  is  it  possible  that 
isx  any  interesting  case,  a  judge  can  sit  on  the 
bench  without  feeling  some  interest  in  the  issue  i 
This  is  more  than  falls  to  the  lot  of  mortal.  No, 
he  must  have  feelings ;  and  all  that  can  be  required 
is  that  he  restrain  them  from  breaking  but  into  a£ls 
subversive  of  justice.  I  will  endeavor  on  this 
point  to  condense  the  testimony.  It  is  said  that 
the  solicitude  of  the  respondent  is  evinced  by  his 
indecent  behaviour  to  the  counsel,  andbyhiscon« 
duft  previous  to  the  ;rial.  A  jocular  conversation 
is  resorted  to  ;  and  expressions  made  in  the  most 
unguarded  moments  are  drawn  forth  in  judgment 
against  him.  After  he  had  delivered  a  charge  at 
Annapolis,  Mr.  Mason  came  up  to  him,  and  asked 
him  what  kind  of  charge  he  bad  delivered,  whether 
it  was  to  be  considered  as  legal,  religious,  moral, 
or  political.  To  which  the  JMdge  replied  that  it 
was^  a  little  of  all.  Some  conversation  ensued  on 
the  licentiousness  of  the  press,  and  he  observed 
that  whtn  he  went  to  Richmopdi  if  a  respequble 
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Jury  could  be  found,  he  would  have  Calleader  pu* 
xiished.  All  this  is  worked  up,  as  it  were  by  ma- 
gic, to  prove  a  deliberate  purpose  on  his  part  to 
institute  a  ptosecution.  That  a  man  of  the  intelii-^ 
gence  of  judge  Ch%se,  had  he  conceived  such  a 
project,  should  have  thus  jocosely,  as  it  is  proved^ 
and  in  public,  have  divulged  it,  is  beyond  all  be- 
lief. Let  not  a  casual  conversation  of  this  light 
and  sportive  kind  be  tortured  into  evidence  of  a 
deliberate  design.  No  man,  the  least  acquahited 
^^'\xh  the  general  character  of  judge  Chase,  will 
entertdin  the  idea  fcM-  a  minute. 

Another  circumstance  complained  of,  is  that 
judge  Chase  was  provided  with  a  scored  copy  ef 
the  Prospedl  Before  Us ;  and  this  >s  adduced  to 
prove  his  purpose  to  oppress  Callehder.  But  we 
have  given  it  in  testimony  that  this  cop^  was  scored 
by  Mr.  Martin,  who  handed  it  to  the  judge,  when 
he  was  about  going  to  Richmond,  to  amuse  him 
on  the  road,  and  to  make  such  other  use  of  it  a& 
he  pleased.  What  was  there  improper  or  indecent 
in  this  ?  Further  :  the  respondent  is  next  htmted 
through  a  line  of  stages  on  his  passage  from  Dura* 
fries  to  Richmond ;  and  Mr.  Triplet  is  brought 
forward  to  prove  that  he  expressed  a  wish  that  tKe 
damned  rascal  had  been  hanged.  Had  there  been 
a  settled  purpose  to  convict  or  oppress  Callender^ 
would  it  not  nave  been  manifested  by  concealment 
and  prudence,  instead  of  being  divulged  by  such 
an  intemperate  impulse  of  feeling. 

We  next  find  the  respondent  at  Richmond.  And 
bere  a  gentleman  states  that  having  moved  the 
court  for  an  injunction,  he  went  to  the  chambers  of 
Judge  Chase  on  the  subject  on  tbe  morning  subset 
quent  to  the  motion  being  made,  and  before  the 
judge  had  gone  to  court ;  that  m  hile  lie  was  there^ 
Mr.  David  M.  Randolph,  the  marshal,  came  in, 
and  shewed  the  judge  the  panntl  of  jurors  for  the 
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trial  ol  Calender  ;  that  the  judge  asked  him  Whd« 
ther  there  were  on  it  any  of  the  creatures  called  de* 
mocrats,  and  added^  if  there  are,  strike  them  off* 
Here  must  be  some  mistake.  The  witness  must 
have  heard  some  other  person  say  so.  Sure  I  am 
that  the  testimony  wiU  shew  that  the  statement 
of  Mr.  Heath  cannot  be  received  as  correft.  I  im- 
|»*ute  no  criminal  intention  to  the  witness  ;  this  is 
ttot  my  habit ;  but  for  ascertaining  the  weight  which 
it  ought  to  have^  I  will  coUe£l  and  compare  thti 
several  parts  of  the  testimony  on  this  point. 

It  appears  that  Mr.  Heath  was  at  the  judge's 
chambers  but  once.  Mr.  Marshall,  the  cterk  of 
the  court,  called  on  judge  Chase  the  same  mornih'g 
that  Mr.  Heath  was  there— He  cannot  recolleft 
whether  Mr.  Randolph  went  with  him,  according 
to  his  usual  praflise,  but  he  is  certaiii,  from  a  con* 
versation  he  states^  that  they  walked  together  tot 
court ;.  he  met  Mr.  Heath  either  in  the  act  of  com« 
ing  out  of  the  Judge's  room,  or  exterior  to  the 
door  ;  and  he  heard  no  such  conversation  as  he 
relates*  What  says  Mr.  Randolph  ?  That  no  such 
conversation  ever  did  take  place.  Here  theti  the 
testimony  is  dh^£lly  opposed.  But  it  is  said  that 
par  testimony  is  negative,  and  is  tficrefore  out* 
weighed  by  the  positive  testimony  of  Mr.  Heath  ; 
this,  however,  is  not  the  fadl.  Much  of  our  testi* 
xnony  is  {positive.  Mr.  Randolph  declares  that  he 
has  never  shewn  the  pannel  of  a  jury  to  a  judge,  ex* 
cept  in  the  case  of  a  grand  jury,  offered  to  the  court 
to  sele^  a  foreman  ;  and  he  is  positive  that  the  pan«k 
nel  in  the  case  of  Callender  was  not  made  out  until 
the  morning  of  the  Srd  of  July  in  court,  when  hig 
deputies  came  forward  with  the  names  of  the  jurors 
they  had  summoned  on  small  ^lips  of  paper  ;  and 
in  corroboration  of  this  evidence,  it  appears,  on  the 
testimony  of  Mr.  Basset,  who  was  sworn  on  the 
jury,  that  he  was  not  sunimoned  until  the  third  of 
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July  ;  and  that  the  marshal  sent  out  his  depuiiesr 
that  very  morning  to  summon  jurors.  We  oppose 
then  to  the  simple  declaration  of  Mr.  Heath,  un- 
accredited by  other  witnesses,  the  clear  and  strong- 
evidence  of  Mr.  Randolph,  corroborated  by  that  of - 
Mr.  Marshall  and  Mr.  Basset; 

It  does  then  appear  to  me  that  none  of  the  alleged 
fa£ls  are  so  supported  as  to  shew  an  indecent  soli* 
citiide  on  the  part  of  the  respondent. 

It  may,  perhajps,  be  proper  to  take  a  general  vieW 
of  the  condu£l  of  judge  Ghase,  after  his  arrival  at 
Richmond.- 

The  court  mef  oh  the  22nd  of  Afay ;  on  thei 
84th  in  the  mortiing  a  presentment  was  found 
against  Caliender ;  and  an  indiflment  late  in  the 
day^  When  Caliender  was  brought  into  court  an 
application  was  made  for  a  continuance^  on  a  gene- 
ral affidavit,  drawn  by  Caliender.  When  this  was 
about  to  be  presented,  if  the  judge  had  been  anxi- 
ous for  the  conviction  of  the  prisoner,  would  he 
not  have  suffered  it  to  be  filed,  and  then  said  no 
supplementary  affidavit,  such  is  the  stri£i  principle 
of  law,  can  afterwards  be  received^  Instead  of  tak- 
ing this  course,  the  judge  told  the  counsel  that  if 
the  affidavit  were  filed  it  would  not  be  regular  to 
U^ithdraw  it ;  that  they  had  better  draw  up  a 
special  affidavit,  and  take  till  to-morrow  to  consider 
of  it.  This  was  done.  A  new  affidavit  was  offered. 
It  did  not  contain  grounds  for  a  continuance  o£ 
the  cause  to  the  next  term  ;  but  the  court  offered  a 
delay  of  two,  four,  and  even  six  weeks ;  all  of  which 
were  rejefted. 

The  cause  came  on  for  trial  on  the  2nd  of  June^ 
Two  witnesses  summoned  had  not  arrived,  and  a 
delay  of  two  hours  was  prayed  for.  The  court 
postponed  the  trial  until  the  next  day*  The  testi- 
mony of  Col.  Taylor  was  rejefted  on  account  of  its 
illegality ;    and  its  not  applying  to  the  whole  of  any 
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one  charge-— 4tiU  the  judge  asked  the  proaecutor  to 
admit  it ;  and  afterwards  tells  the  counsel  for  the 
traverser,  such  is  my  opinion  ;  but  I  am  a  fallible 
man,  I  may  be  mistaken,  and  if  you  desire  it  you  may 
stare  your  exceptions,  and  a  superior  tribunal  shall 
•decide — But  the  pffer  was  not  accepted.  Callender, 
in  truth,  was  out  of  the  question  ;  it  was  not  the 
man,  but  the  cause  in  defence  of  which  the  coun- 
sel came  forward  ;  their  great  object  was,  through 
an  address  to  the  jury,  to  impress  the  public  mind 
with  the  unconstitutionality  of  the  sedition  law.  So 
often  as  they  attempted  to  do  this,  they  were  inter- 
rupted by  the  court,  and  all  their  sensibility  and 
indignation  grew  out  of  this  refusal  to  allow  them 
to  argue  the  constitutionality  of  the  laiy  before  the 
jury  to  the  by^standers. 

Carry,  Mr.  President  and  gentlemen  of  the  Se- 
nate, in  your  minds  these  fa£ts,  and  you  will  find 
that  the  conduct  of  the  respondent  was,  during  the 
whole  course  of  this  trial,  not  only  free  from  cri- 
minality, but,  in  all  respedls,  justified  by  law; 
and  propriety. 

Mr.  LEE. 

May  it  please  this  honorable  court; 

WE  are  now  arrived,  Mr.  President,  in 
the  course  of  the  defence,  to  the  fifth  article  of  im- 
peachment. I  have,  sir,  been  led  to  believe, 
that  the  present  prosecution  is  brought  before  this 
honorable  court  as  a  court  of  criminal  jurisdidion, 
and  that  this  high  court  is  bound  by  the  same  rules 
of  evidence,  the  same  legal  ideas  of  crime,  and 
the  same  principles  of  decision  which  are  observed 
in  the  ordinary  tribunals  of  criminal  jurisdi£Vion« 
The  articles  themselves  seem  to  have  been  drawn 
in  conformity  to  this  opinion,  for  they  all,  ex;     t 
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the  fifth,  charjje  in  express  terms  some  criminal  In- 
tention upon  the  respondent.     This  cloftrine  rela- 
tive to  impeachment  is  laid  down  in  4  Black,  259* 
and  hi  2  Woodeson,  611.     **  As  to  the  trial  itself 
it  must  of  course  vary  in  external  ceremony,  but 
differs  not  in  essentials  from  criminal  prosecutions 
before  inferior  courts.    The  same  rules  of  evidence^ 
the  same  legal  notions  of  crimes  and  punishments 
prevail.     For  impeachments  are  not  framed   to  al- 
ter the  hw,  but  to  carry  it  into  more  effeflual  ex- 
ecution, where  it  might  be  obstruflcd  by  the  in- 
fluence of  too  powerful  delinquents,  or  not  easily 
discerned  in  the   ordinary  course   of  jurisdiilion, 
by  reason  of  the  peculiar  quality  of  the  alleged 
crimes.     The  ^adgment,  therefore,  is  to  be  such 
as  is  warranted  by  legal  principles  and  precedents.*' 
The  constitution    of  the  United  States  appears  to 
consider  the  subje£\  in  the  same  light*      By  the 
third  se6\ion  of  the  third  article,  *'  the   trial  of  all 
crimes,  except  in  cases  of  impeachment,  shall   be 
by  jury,"  and  by  the  fourth  seftion  of  the  second 
article,  the  nature  and  extent  of  the  punishment  in 
cases  of  impeachment  is  defined.      Hence  it  may 
be  inferred  that  a  person   is  only  impeachable  for 
some  criminal  offence.     With  this  view,  I  have  ex- 
amined and   re-examined  the  fifth   article  of  im- 
peachment,   to   know   against  what   the  defence 
should  be  made.     Looking  at  it  with  a  legal  eye,  I 
find  no  offence  charged  to  have   been  committed, 
and  although  it  may  seem  strange,   it  is  not  the 
less  true,     this    circumstance   has  produced  the 
greatest  difficulty  and  embarrassment  in  what  man- 
ner the  defence  should  be  made. 

That  this  honorable  court  may  perceive  that  I 
have  not  misapprehended  -the  article,  I  will  pray 
leave  to  read  it.  "  And  whereas  it  is  provided  by 
the  a€l  of  Congress,  passed  on  the  twenty- 
lourth  day  of  September,    one    thousand    seven 
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hundred  and  eighty-nine,  intituled  ^<  An  su^  to  es- 
tablish the  judicial  courts  of  the  United  States," 
that  for  any  crime  or  offence  against  the  United 
States,  the  offender  may  be  arrested,  imprisoned, 
or  bailed,  agreeably  to  the  usual  mode  of  process 
in  the  state  where  such  offender  may  be  found  ;  and 
whereas  it  is  provided  by  the  laws  of  Virginia, 
that,  upon  presentment  by  any  grand  jury  of  an 
offence  not  capital,  the  court  shall  order  the  clerk 
to  issue  a  summons  against  the  person  or  persons 
offending,  to  appear  and  answer  such  presentment 
at  the  next  court ;  yet  the  said  Samuel  Chase  did, 
at  the  court  aforesaid,  award  a  capias  against  the 
body  of  the  said  James  Thompson  Callender,  in- 
dieted  for  an  offence  not  capital,  whereupon  the 
said  Callender  was  arrested  and  committed  to  close 
custody,  contrary  to  law  in  chat  case  made  and  pro* 
vided." 

This  article  charges  no  evil  intention,  no  of- 
fence, no  crime,  yet  the  respondent  is  required  to 
make  a  defence,  and  is  to  address  his  defence  to 
this  court  as  one  of  criminal  jurisdiction. 

I  do  not  mean  to  produce  authorities  to  this  high 
and  learned  tribunal,  to  shew  that  a  juxlge  cannot  be 
impeached  for  a  mere  error  of  judgment  in  any  in^ 
stance  of  his  judicial  conduct.  I  wish  for  none  better 
than  those  produced  by  one  of  the  honorable  mansw 
gers  of  the  prosecution  (Mr.  Clarke)  to  prove  this 
position,  2  Bacon,  97,  and  Jacob's  law  dictionary, 
tide  Judges.  The  elegant  advocate  just  sat  down, 
(Mr.  Key)  has  fully  established  the  same  doctrine. 
If  then  this  be  admitted,  where  or  what  is  the  crime 
charged  in  the  fifth  article.  The  whole  charge  is, 
that,  by  authority  of  the  judge  a  process  called 
a  capias  was  awarded  against  Callendcrr,  when  that 
process  ought  to  have  been  a  summons.  It  is  not 
alleged  that  the  capias  was  awarded  with  any  cor- 
jupt  or  evil  intention  of  any  kind.       If  then  the 
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article  contains  no  charge  of  a  crime,  there  must 
be  an  acquittal.  Upon  this  point  I  hope  I  may  be 
.permitted  to  remind  the  court  of  an  observation  of 
another  of  the  honorable  managers,  who  opened 
the  comments  upon  the-evidence  for  the  .prosecu- 
tion  (Mr.  Early.)  He  stated,  and  he  stated  truly  as 
a  general  rule  of  jurisprudence,  that  if  there  be  no 
evil  intention  set  forth  in  the  charge  and  proved, 
the  party  accused  must  be  acquitted.  With  these, 
remarks,  if  this  was  an  ordinary  case  before  an  or- 
dinary tribunal,  I  might  dismiss  this  part  of  the 
accusation,  and  it  may  seem  scarcely  proper  to  oc- 
cupy the  precious  time  of  this  honorable  court,  so 
near  the  close  of  its  session,  in  defending  the  res- 
pondent any  further  against  such  a  charge,  but  I 
feel  too  much  respect  for  the  House  of  Represent- 
tatives  who  have  preferred  this  article,  and  the  bo« 
norable  managers  who  support  it,  not  to  give  it  a 
fuller  investigation. 

The  article  may  perhaps  be  understood  to  pro- 
duce an  important  enquiry  :  the  enquiry  how  far 
the  power  of  impeachment  possessed  by  the  House 
of  Representatives  shall  extend.  Although  the  con- 
stitution declares  that  ^*  the  House  of  Representa- 
tives  shall  have  the  sole  power  of  impeachment,'' 
yet  I  trust  there  is  some  limit  to  this  power,  and 
that  a  judge  cannot  be  impeached  for  a  mere  legal 
error  in  his  judicial  conduct,  when  no  crime  is  im- 
puted to  him.  An  impeachment  is  an  accusation 
of  a  most  serious  nature,  and  the  people  of  the 
United  States  have  not  vested  the  power  of  im- 
peachment exclusively  in  the  House  of  Represen- 
tatives in  Congress,  but  in  their  state  governments 
they  have  established  tribunals  who  are  to  possess 
the  power  of  impeachment.  I  hold  in  my  hand  a 
little  book  which  contains  the  most  valuable  mat- 
ter ;  it  contains  the  constitutions  of  the  several 
states.    By  referring  to  them  we  find,   in  almost 
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every  instance,  that  a  power  of  impeachment  may 
be  exercised  under  the  state  authority.  When, 
therefore,  the  doctrine  of  impeachment  is  about 
to  be  fixed  in  regard  to  the  limits  of  the  power  of 
impeachment  by  a  judgment  of  this  high  and  ho* 
norable  court,  a  judgment  is  about  to  be  given  that 
will  be  a  precedent  for  the  tribunals  of  the  difier- 
ent  states,  A.n  example  is  about  to  be  set  to  the 
tribunals  of  the  several  states,  that  will  influence 
and  direct  their  decision  in  the  construction  of  their 
constitutions  relative  to  the  power  of  impeach- 
ment.  The  words  used  in  some  of  these  instru- 
ments  are  the  same^  and  in  others  nearly  the  same 
with  the  words  in  the  constitution  of  the  United 
States  upon  this  subject. 

Is  there  not  some  limit  to  the  power  of  impeach* 
ment,  a  power  which  we  find  can  be  exercised  by 
so  many  authorities  in  this  country  ?  If  there  is 
a  limit,  what  better  limit  can  be  set,  than  that  of 
high  crime  and  misdemeanor  in  office,  as  appears 
by  the  language  of  the  constitution  to  have  been  in- 
tended. 

Let  us  now  examine  whether  judge  Chase,  in 
issuing  a  capias  against  Callender  after  he  had  been 
presented  for  an  offence  not  capital,  has  been  guil- 
ty of  a  high  crime  or  high  misdemeanor  in  office. 
Surely  the  managers  should  have  pointed  to  the 
proofs,  if  any  there  were,  of  a  corrupt  and  evil  in- 
tent  with  which  this  act  was  done.  I  have  already 
referred  to  those  parts  of  the  constitution  which 
shew  that  no  impeachment  can  be  maintained  but 
for  a  crime.  If  the  court  will  turn  their  attention 
to  the  article  now  under  consideration,  they  will 
perceive  that  no  crime  is  charged  in  express  terms, 
and  therefore  the  accused  ought  not  to  be  held  to 
answer  it ;  but  an  idea  has  been  suggested  by  the 
honorable  managers,  that  as  the  article  charges  an 
unlawful  ad  to  have  been  done,  a  criminal  intention 
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must  be  presumed,  unless  the  respondent  shews  it 
to  have  been  innocent.  This  principle,  however 
true  it  may  be  in  some  cases,  is  not  applicable  to 
the  present  case.  If  the  aft  charged  be  malum  in 
se^  the  rule  of  law  may  be  as  has  been  stated,  but  if 
the  2k6i  be  malum  prohibitum,  the  rule  is  otherwise. 

In  order  that  the  honorable  court  may  not  have 
the  least  difficulty  on  this  subject,  I  will  under- 
take to  shew  that  the  learned  judge  acted,  in  this 
instance,  stri£lly  according  to  law,  and  if  this  be 
shewn,  there  will  remain  no  foundation  for  the 
present  charge. 

It  is  well  established  as  a  general  rule  of  juris- 
prudence, that  a  court  which  has  jurisdiction  over 
an  offence,  may  a^vard  process  concerning  it,  and 
compel  the  party  to  appear.  This  may  be  seen  in 
2  Hawk*  pleas,ch,  13,  sec.  15,  16.  The  cogni- 
zance of  offences  against  the  statutes  of  Congress 
is  vested  in  the  circuit  courts  of  the  United  Stater., 
1  vol.  laws  of  U.  S.  pa.  55.  From  the  principle 
just  stated,  the  circuit  court  acquired  the  power  of 
awarding  process  to  compel  such  offenderir  to 
appear  in  that  court  when  they  became  vested  with 
a  power  to  try  the  offence.  A  presentment  or  in- 
diclment  of  a  grand  jury  is  sufficient  evidence  to 
authorise  the  court  to  award  process  against  the  of- 
fender. This  is  not  only  the  evidence  upon  which 
a  court  usually  proceeds,  but  it  is  recognized  in 
the  fifth  article  of  the  amendments  to  the  constitu- 
tion. We  find  there  a  restriction  upon  the  power 
of  the  courts  ;  **  no  person  shall  be  held  to  an- 
swer for  a  capital  or  other  infamous  crime,  unless 
by  a  presentment  or  indidtment  of  a  grand  jury, 
&c."  which  restriction  carries  the  implication,  that 
by  a  presentment  or  indictment,  the  party  shall  be 
held  to  answer.  If  an  offender  may  be  held  to  an- 
swer to  an  accusation  in  this  form,  it  follows  as  a 
matter  of  course,  that  the  court  is  bound  to  award 
pi  ocess  to  compel  him  to  answer. 
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1  know  no  process  by  which  a  person  tan  be  ap* 
prehended  except  by  a  capias.  In  the  present  trial 
we  have  heard  of  a  bench  warrant,  but  that  too  is  a 
capias  awarded  by  a  judge  sitting  in  court.  In  all 
cases  of  misdemeanors  where  the  punishment  is 
by  imprisonment  or  fine,  a  capias  is  proper 
process,  according  to  the  praftice  of  the  king's 
bench  in  England.  For  this  I  refer  the  court 
to  a  passage  read  at  another  day  from  Gilberi's 
treatise  upon  the  origin  of  the  king's  bench, 
page  308.  So  abo  the  doctrine  is  laid  down  by 
judge  Blackstone,  in  regard  to  those  cases  where 
k  is  not  intended  to  proceed  to  outlawry,  4  Black. 
Com.   319. 

A  capias,  therefore,  in  the  case  of  Callender, 
was  the  proper  process,  according  to  common  law 
principles,  and  the  English  authorities  of  modern 
date.  In  reason  and  common  sense,  a  capias  is 
the  proper  process  where  the  offence  is  punishable 
by  imprisonment,  and  we  all  know  that  Callender  . 
was  charged  with  aii  offence  punishable  by  fine  and 
imprisonment.  In  such  a  case,  a  summons  would 
be  a  notification  to  the  offender  to  abscond  or 
remove  himself  out  of  the  reach  of  the  court. 

If  any  doubt  can  yet  remain  as  to  the  propriety 
of  issuing  the  capias,  it  will  be  entirely  removed 
by  attending  to  the  laws  of  the  United  States. 
The  14th  sec.  of  the  *'  aft  to  establish  the  judicial 
courts  of  the  United  States,"  gives  power  to  the 
circuit  courts  to  issue  all  writs  necessary  for  the 
exercise  of  their  jurisdiction^  arid  agreeable  to  the 
principles  and  usage  oj  laiv^  and  the  11th  sec.  of 
the  same  a6l  gives  exclusive  cognizance  of  all 
crimes  and  offences  cognizable  under  the  authority 
of  the  United  States  to  the  circuit  courts,  except 
otherwise  diredled  by  that  or  some  other  statute. 
The  court  which  awards  the  writ,  is  to  decide 
what  process  is  necessary  lor  the  exercise  of  its 
jurisdiction,  and  agreeable  to  the  principles  and 
Usage  of  law  iii  each  particular  case. 
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TheS3d  sec.  of  the  same  statute  contains  a 
great  iieal  of  important  matter  in  regard  to  the 
present  enquiry.  "  That  for  any  crime  or  offence 
agamst  the  United  States,  the  offender  may,  by  any 
justice  or  judge  of  the  United  States,  or  by  any 
justice  of  the  peace,  or  other  magistrate  of  any  of 
the  United  States  where  he  may  be  found,  agree- 
ably to  the  usual  mode  of  process  against  offenders 
in  such  state,  and  at  the  expence  of  the  United 
States,  be  arrested,  at^d  imprisoned  or  bailed,  as 
the  case  may  be,  for  trial  before  such  court  of  the 
United  States,  as  by  this  a6t  has  cognizance  of 
the  offence :  And  copies  of  the  process  shall  be 
returned  as  speedily  as  maybe,  into  the  clerk's  of- 
fice of  such  court,  together  with  the  recognizan* 
ces  of  the  witnesses  for  their  appearance  to  testify 
in  the  case  ;  which  recognizances  the  magistrate, 
before  whom  the  examination  shall  be,  may  require 
on  pain  of  imprisonment.  And  if  such  commit-^ 
ment  of  the  offender,  or  the  witnesses  shall  be  in  a 
distri6l  other  than  that  in  which  the  offence  is  to  be 
tried,  it  shall  be  the  duty  of  the  judge  of  that  dis- 
tri€l  where  the  delinquent  is  imprisoned,  season- 
ably to  issue,  and  of  the  marshal  of  the  same  dis- 
tri6t  to  execute  a  warrant  for  the  removal  of  the  of- 
fiender,  and  the  witnesses  or  either  of  them,  as  the 
case  may  be,  to  the  distrifl  in  which  the  trial  is 
to  be  htid.  And  upon  all  arrests  in  criminal  cases, 
bail  shall  be  admitted,  except  where  the  punish- 
ment  may  be  death,  in  which  cases  it  shall  not  be 
admitted  but  by  the  supreme  or  a  circuit  court,  or 
by  a  justice  of  the  supreme  court,  or  a  judge  of 
the  distri(5)  court,  who  shall  exercise  their  discre- 
tion therein^  regarding  the  nature  and  circumstances 
of  the  offence,  and  of  the  evidence  and  the  usagea 
of  law.  And  if  a  person  committed  by  a  justice 
of  the  supreme,  or  a  judge  of  a  district  court  for 
an  offence  not  punishable  with  death,  shall  afier- 
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>^rds  pfocitre  bail,  and  there  be  no  judge  of  th6 
United  States,  in  the  distri£l  to  take  the  same,  it 
maybe  taken  by  any  judge  of  the  supreme  or  su« 
perior  court  of  law  of  such  state/* 

Here  it  is  expressly  authorised  that  a  judge  of 
the  circuit  court  may  order  a  process  for  the  arrest 
of  the  accused  for  any  crime  or  offence  against  the 
United  States,  agreeably  to  the  usual  mode  of  pro- 
cess of  arrest  against  offenders  in  the  state  where 
the  court  is  holden,  and  the  offence  committed. 
A  summons  is  not  authorised  by  the  section,  be- 
cause a  summons  is  not  a  process  of  arrest.  I 
call  upon  the  learned  managers  to  point  out  any 
other  process  by  which  a  person  can  be  arrested, 
even  in  Virginia,  except  by  a  capias.  In  England, 
in  Virginia,  in  Maryland,  in  every  state,  the  pro« 
cess  of  arrest  is  by  a  capias. 

There  is  another  statute  of  Congress  on  the 
subjefi  of  process,  which  passed  on  the  second  of 
March,  1793.  It  contains  eight  se£lions>  and  re^^ 
lates  as  well  to  criminal  hs  cimtl  matters.  The  se- 
venth seftion  is  in  the  words  following,  "  That  it 
shall  be  lawful  for  the  several  courts  of  the  United 
States,  from  time  to  time,  as  occasion  may  re* 
quire,  to  make  rules  and  orders  for  their  respedive 
courts,  directing  the  returning  of  writs  and  proces- 
ses, the  filing  of  declarations  and  other  pleadings, 
the  taking  of  rules,  the  entering  up  judgment  by 
default,  and  other  matters  in  the  vacation,  and 
otherwise  in  a  manner  not  repugnant  to  the  laws  of 
the  United  States,  to  regulate  the  praftice  of  the 
said  courts  respedively,  as  shall  be  fit  and  neces- 
sary for  the  advancement  of  justice,  and  especially 
to  that  end  to  present  delays  in  proceedings.^^ 

I  know  not  what  language  can  convey  a  more 
complete  power  to  the  court  over  its  process,  than 
as  given  by  the  passages  from  the  statutes  which 
have  been  cited.    An  uniform  rule  in  the  courts  of 
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the  United  States  is  very  desirtible,  that  offenders 
and  criminals  may  be  brought  to  trial  by  the  like 
forms  in  every  slate,  for  violations  of  the  statutes 
of  Congress.     To  allow  one  kind  of  process  in 
Virginia;  and  a  ditferent  one  in  Maryland  for  the 
same  offence,  would  be  an  heterogeneous  and  un- 
equal mode  of  administering  justice.     A  construc- 
tion ought  not  to  be  given  to  the  statutes  of  Con- 
gress, which  admits  of  such  a  system^  if  it  may 
possibly  be  avoided*     Shall  it   be  said  that  in  one 
state  a  man  who  publishes  a  libel  shall  be  arrested 
immediately  and  brought  to  trial  and  punished, 
while  in  another  state  another  person  who  has  com- 
mitted  the  same   offence,  shall  be  served  with  a 
process  that  shall  be  notice  to  him  to  make  his  es- 
cape :  and  shall  it  be  said  that  such  a  rule  shall  be 
applied  to  cases  where  imprisonment  is  part  of  the 
[punishment  ?     It  has  been  in  proof,  that  in  Mary- 
land  it  is  usual  to  arrest  by  capias  in  cases   of  mis- 
demeanor, and  to  try  the  traverser  at  the  same 
term  at  which  he  appears  :  Are  the   courts  of  the 
United  States,  if  sitting  on  one  side   of  the  Poto- 
mac, to  be  governed  by  one  rule  ;  and,   if  sitting 
on  9,nother  side  of  the  same  river,  to  be   governed 
by   another    rule,  in   cases  of  crime    or    offence 
against  the  Jaws  and    constitution  of  the    United 
States  ?     It  can  never  have  been    the  intention    of 
Congress,    that  any  such  variety  of  proceeding 
should  be  allowed  in  prafilice,  or  that  the  process 
should  be  any  where   a  summons,  in  cases  of  of- 
fences which  were  to  be  punished  by   imprison- 
ment. 

This  can  be  further  illustrated  by  attention  ta 
the  laws  of  Congress  inflifting  punishment  upon 
tertain  crimes  passed  in  the  year  1790  ;  for  perjury, 
for  bribery,  for  obstructing  by  force  the  service  of 
legal  process,  for  importing  slaves  from  foreign 
parts,  for  violence  to  an  ambassador  and  for  other 
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offences  relative  to  ambassadorsi  the  punishment 
is  fine  and  imprisonment.  See  Ist  vol.  Laws  of 
the  United  States,  page  111.  The  process  in  aU 
these  cases  is  to  be  the  same  ;  if  a  capias  is  proper 
in  one  it  is  proper  in  all,  or  if  a  summons  is  neces* 
sary  in  one  it  is  necessary  in  all. 

Suppose  in  regard  to  an  ambassador  who  has  ap« 
plied  to  our  secretary  of  state  for  the  punishment 
of  an  individual  who  may  have  done  violence  to 
his  person  or  to  one  of  his  family,  that  a  sum* 
mons  shall  have  been  issued  to  the  offender  who 
should  abscond  or  remove  himself.  It  would  be 
deemed  very  strange,  perhaps  incredible  to  the 
ambassador,  if  he  should  be  told  by  our  secretary 
of  state,  that  the  offence  being  committed  in  Vir* 
ginia,  it  was  necessary  to  summon  the  party  to  ap* 
pccur  before  the  court,  and  instead  of  obeying  the 
summons  he  had  removed  himself  entirely,  biit  if 
the  same  matter  had  been  prosecuted  in  Maryland^ 
the  offender  might  have  been  instantly  arrested  and 
punished  ;  the  President  of  the  United  States  re* 
gretted  that  the  offender  had  escaped  with  impunity, 
but  the  escape  was  according  to  law«  Would  not 
such  an  explanation  be  apt  to  be  conceived  an  af* 
front  to  the  understanding  of  the  ambassador  I 

Ou  a  former'  occasion  I  read  a  rule  of  the  su- 
preme court,  made  in  August  1792,  by  which  the 
judges  declared,  **  that  they  considered  the  prac- 
tice of  the  courts  of  king^s  bench  in  England,  as 
affording  outlines  for  the  practice  of  this  courts 
and  that  they  will  from  time  to  time  make  such  al- 
terations therein  as  circumstances  may  render  ne- 
cessary :*'  and  on  the  same  occasion  reference  was 
had  to  the  practice  of  the  king's  bench,  to  shew 
tliat  a  capias  was  a  proper  and  usual  process.  But 
it  is  neither  necessary  nor  correct  to  admit  that  the 
rule  of  the  king's  bench  in  England  is  absolutely  a 
rule  for  the  circuit  courts  of  the  United  States*     It 
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furnishes  a  good  outline  of  pra€lice.  The  true 
position  is,  that  neither  the  king's  bench  nor  the 
state  laws  furnish  rules  to  the  federal  courts  m  re- 
gard to  process,  which  are  positively  binding  oa 
them,  but  these  courts  are  to  establish  their  own 
rules  under  the  direflion  and  control  of  the  statutes 
of  the  United  States. 

It  is  a  kuQWQ  and  undisputed  maicim,  that  the 
criminal  code  of  each  sovereign  state  furnishes  the 
rule  in  prosecutions  in  the  state  courts,  and  is  con- 
fined to  offences  against  such  state.  An  offence 
against  the  commonwealth  of  Virginia,  is  not  an 
offence  against  the  United  States ;  and  therefore 
the  laws  of  Virginia  which  regard  offences  against 
itself,  will  have  no  effefl  touching  offences  against 
the  United  States,  unless  Congress  by  their  ex- 
press  statute  has  given  to  them  some  effe£t.  The 
laws  of  Virginia  and  of  every  state,  have  declared 
how  an  offence  against  such  state  respectively  shall 
be  prosecuted,  but  they  are  not  to  be  applied  to 
the  circuit  court  of  the  United  States,  sitting  in 
%uch  state,  and  holding  cognizance  of  crimes 
against  the  United  States.  In  confirmation  of  this 
do£lrine,  suffer  me  to  avail  myself  of  the  opinions 
of  some  very  distinguished  charaflers  in  the  Vir- 
ginia convention  which  adopted  the  constitution. 
An  eminent  judge  who  presided  in  the  highest 
court  of  that  state  for  a  long  space  of  time,  I  mean 
judge  Pendleton,  laid  it  down  as  too  clear  to  be  dis- 
puted, that  the  powers  of  the  federal  judiciary 
should  be  co-extensive  with  the  powers  of  the  fe- 
deral  legislature.  In  this  opinion,  Mr.  George 
JMason  coincided  with  that  gentlemah,  although 
he  was  opposed  to  him  on  almost  every  other.  Of 
the  same  opinion  was  another  distinguished  mem- 
ber of  the  convention,  who  now  holds  the  high  of. 
fice  of  secretary  of  state.  (3d  vol.  Virginia  de* 
bates,  pages  108,  121,  190.) 
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Unless  then  Congress  has  made  the  laws  of  each 
•state  the  rules  of  process  to  bring  oflfenders  before 
the  circuit  courts,  those  laws  do  not  bind  the  cir* 
cuit  courts  in  this  respect,  and  there  will  be  no 
foundation  for  the  doctrine,  that  a  circuit  court  of 
the  United  States  ought  to  be  governed  by  the  laws 
of  a  state  in  respedl  to  process  to  bring  the  party 
to  answer.  Where  is  such  a  statute  of  congress  ? 
Not  ip  their  statute  books,  as  I  humbly  conceive 
none  such  has  been  produced. 

The  honorable  managers  have  referred  to  the 
34th  seAion  of  the  statute  already  mentioned,  and 
upon  that  alone  they  rely.  The  words  of  the  sec. 
tion  are  as  follows  :  "  And  be  it  further  enacted^ 
That  the  laws  of  the  several  states,  except  where 
the  constitution,  treaties,  or  statutes  of  the  United 
Sta-tes  shall  otherwise  require  or  provide,  shall bere- 
garded  as  rules  of  decision  in  trials  at  common  lanv 
in  the  courts  of  the  United  States^  in  cases  where 
they  apply. ^^  We  are  to  take  the  whole  expressions 
of  the  section  together,  and  this  se6tion  is  to  be  con* 
sidered  conjointly  with  all  the  other  provisions  of 
the  statute.  It  makes  the  laws  of  a  state  the  rules 
of  decision  in  trials  at  common  law  where  the\  ap^ 
ply.  The  laws  of  the  state  are  to  be  rules  of  deci- 
sion in  trials.  The  process  which  is  awarded  to 
bring  in  a  party  to  stand  his  trial,  is  obviously  dif. 
ferent  from  the  trial  itself:  rules  oj  decision  in 
trials^  are  not  rules  of  process  antecedent  to  the 
appearance  of  the  party.  What  is  a  trial  at  com- 
mon law  ?  A  trial  may  be  said  to  begi]\  with  im- 
panelling a  jury,  and  to  end  with  the  judgment  of 
the  court :  4  Black.  352.  A  capias  that  is  issued 
for  the  purpose  of  bringing  the  party  to  a  trial 
by  arresting  his  person,  cannot  therefore  be  deem- 
ed a  part  of  the  trial  itself.  Whether  the  traverser 
appears  with  or  without  process,  is  seldom  deemed 
material ;  it  is  only  after  he  is  brought  to  answer 
that  his  trial  can  commence. 
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If  the  construction  contended  for  by  the  mana- 
gers be  admitted,  it  will  make  this  section  militate 
against  the  14th  and  S3d  sections  of  the  same  sta^ 
tute,  which  expressly  provide  upon  the  subjecl  of 
process.  Besides,  it  is  unnecessary  to  give  this 
construction,  inasmuch  as  the  statute  provides  am« 
ply  respefting  the  steps  preparatory  to  the  trial. 
The  29th  section  regulates  the  mode  of  summon* 
ing  a  jury.  There  is  .  no  defeft  in  the  provisions 
of  the  statute  which  establishes  one  system  that  is 
to  prevail  every  where,  in  regard  to  matters  prior 
to  the  trial.  Why  would  Congress  provide,  in  res- 
pe€lto  process,  as  they  have  done  in  the  14th  and 
33d  sections,  if  they  meant  to  adopt  the  various 
laws  of  each  state  in  regard  to  process,  as  has  been 
contended  by  the  managers  ?  Congress  has  de- 
dared  what  kind  of  process  may  be  used  in  the 
circuit  courts,  and  that  process  of  arrest  may  be 
used.  Our  construction  is  warranted  by  the  rule 
of  the  supreme  court  that  has  been  quoted,  which 
rule  was  made  long  after  the  statute  of  1789,  and 
which  statute  is  as  obligatory  on  the  supreme  court 
as  upon  a  circuit  court.  It  is  also  warranted  by  the 
judgment  of  the  circuit  court  in  Pennsylvania  dis- 
trict, in  the  case  of  the  United  States  against  the 
insurgents,  determined  in  the  year  1795,  before 
the  respondent  was  elevated  to  the  bench  of  the  su- 
preme court  (12  Dal.  340,  341.) 

In  giving  his  opinion  on  the  34th  section  of  the 
statute,  judge  Peters  observes,  '^  although  in  or- 
dinary cases  it  would  be  well  to  accommodate  our 
practice  with  that  of  the  state,  yet  the  judiciary  of 
the  L/nited  States  should  not  be  fettered  and  con- 
troled  in  its  operations,  by  a  strict  adherence  to 
state  regulations  and  practice.  As  to  the  clause 
in  the  law  of  the  United  States,  direfling  that 
**  the  laws  of  the  states  (with  great  exceptions) 
shall  be  regarded  as  ruLs  of  decision  in  trials  at 
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common  law  in  tlie  courts  of  the  United  States,** 
I  do  not  think  it  applies     to    the    case     before 

us/'   ; 

In  conformity  to  the  rule  of  the  supreme  court 
.  and  the  anthority  of  the  case  just  cited,  judge 
Chase  determined  that  the  laws  of  the  state  of  Vir- 
ginia, which  require  a  summons  to  be  issued  in 
cases  of  the  commonwealth,  did  not  apply  to  the 
court  of  the  United  States.  Why,  let  me  again 
ask,  should  this  section  receive  the  construction 
contended  for  by  tlic  honorable  managers  ?  It  has 
been  shewn  that  the  laws  of  the  United  States  pro- 
vide fully  in  regard  to  the  process  to  be  issued  by 
their  courts:  that  for  the  furtherance  of  justice, 
such  a  construction  is  neither  necessary  nor  con- 
venient, and  is  inconsistent  with  other  parts  of  the 
same  statute.  It  was  therefore  perfe6lly  correct  in 
the  court  to  bestow  no  attention  upon  the  laws  of 
Virginia  concerning  the  process  to  be  awarded 
against  Callender.  When  a  presentment  was 
found  by  the  grand  jury,  it  was  the  duty  of  the 
court  to  aA;  it  was  their  duty  to  awaid  a  proper 
process  for  arresting  the  oifender.  This  is  not 
only  warranted  by  the  principles  and  reasons  alrea- 
dy adduced,  but  is  inferable  from  various  passages 
of  the  laws  of  Congress,  particularly  from  the  19th 
and  20th  sections  of  the  statute  passed  30th  April, 
1790,  1st  vol.  page  108- 

The  learned  counsel  who  defended  Callender, 
appear  from  the  testimony  to  have  taken  up  some 
improper  opinions  relative  to  the  criminil  code  of 
the  United  State's.  The  subjeft  was,  as  ihey  say, 
new  to  them,  and  for  this  reason  let  me  remark, 
they  might  readily  have  fallen  into  error-.  It  ap- 
pears that  they  not  only  thought  it  was  compttcnt 
for  a  jury  to  decide  upon  the  constiluiionality  of  a 
law,  but  also  that  it  belonged  to  the  jury  to  assess 
the  fine  upon  the  traverser,  because  a  jury  has  that 


Digitized  by 


Google 


ISO 

)>ower  by  the  laws  of  the  state  in  respefl  to  of- 
fences against  the  state.  In  the  like  manner  it  is 
erroneously  said  in  the  present  prosecution,  that 
the  laws  of  the  several  states  in  respect  to  process^ 
are  the  rules  which  should  guide  the  Circuit  courts 
of  the  United  States. 

I  have,  sir,  endeavored  to  shew  in  the  first 
place,  that  there  is  no  charge  of  criminality  stated 
in  the  fifth  article  6f  impeachment,  and  therefore 
the  respondent  ought  to  be  acquitted.  And,  in  the 
second  place,  1  have  endeavored  to  satisfy  this  ho- 
norable court,  that  the  act  stated  in  the  article  to 
have  been  done  by  judge  Chase,  was  correct  and 
legal  in  itself,  and  if  legal,  there  remains  no  ground 
to  presume  or  infer  the  smallest  degree  of  evil  in- 
tention. In  this  point  of  view  he  will  also  stand 
acquitted. 

I  will  now  proceed  to  make  some  observations 
upon  the  sixth  article  of  impeachment :  "  And 
whereas  it  is  provided  by  the  24th  sedion  of  the 
aforesaid  a£l,  intituled  **  An  a£t  to  establish  the 
judicial  courts  of  the  United  States,''  that  the  laws 
of  the  several  states,  except  where  the  constitution, 
treaties,  or  statutes  of  the  United  States  shall  other- 
wise require  or  provide,  shall  be  regarded  as  the 
rules  of  decision  in  trials  at  common  law  in  the 
courts  of  the  United  States,  in  cases  where  they  ap« 
ply ;  and  whereas  by  the  laws  of  Virginia  it  is  pro- 
vided, that  in  cases  not  capital,  the  ofiender  shall 
not  be  held  to  answer  any  presentment  of  a  grand 
jury  until  the  court  next  succeeding  that  during 
which  such  presentment  shall  be  made  ;  yet  the 
said  Samuel  Chase,  with  intentto  oppress  and  pro- 
cure the  convidlion  of  the  said  James  Thompson 
Callcnder,  did,  at  the  court  aforesaid,  rule  and  ad- 
judge the  said  Callender  to  trial,  during  the 
term  at  which  he  the  said  Callender,  was  present- 
ed and  indided,  contrary  to  law  in  that  case  made 
and  provided.'* 
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itht  charge  in  this  article  agaiiisi  the  respondent 
is  in  substance  that  he,  with  intent  to  oppress  and 
procure  the  convidion  of  Callender,  ruled  him  to 
trial  during^  the  term  at  which  he  was  presented 
atid  indified,  contrary  to  the  laws  of  Virginia^ 
which  it  is  alledged  have  provided  that  tii  cases  not 
^capital,  the  offender  shall  not  be  held  to  answer 
any  presentment  of  a  grand  jury  until  the  next 
Succeeding  court. 

This  article  it  is  admitted  does  contain  an  adcu^i' 
Nation  of  crime ;  but  I  hope  t  shall  be  able  to  satis- 
fy this  honorable  court,  that  in  this  instance  no 
t:rime  or  offence  wds  committed.  I  shall  ttndertaVe 
to  shew  that  tio  error  in  law  was  committed^ 
and  that  if  the  judge  had  done  otherwise,  he 
iPTouid  have  been  more  liable  to  censure  than  he 
how  is;  If  this  be  made  to  appear,  as  a  supposed 
illegality  of  his  cotidufl  is  the  foundation  of  the 
charge,  there  will  remain  nothing  to  support  the 
charge. 

The  accused  Judge  had  swom  to  support  the 
constitution  of  the  United  States,  and  to  adminis- 
ter justice  without  resped  to  persons,  ana 
to  perform  all  the  duties  of  his  office  according 
to  the  laws  of  the  United  States.  If  in  ruling 
Callender  to  trial  at  the  same  term  at  which  he 
Was  indi€led,  he  a€ted  according  to  law,  the  judge 
performed  his  duty  and  ought  not  to  be  charged 
with  oppression. 

The  article  may  be  understood  as  affirming,  that 
there  exists  some  law  of  Virginia  which  positively 
prohibits  the  trial  of  a  misdemeanor  at  the  same 
term  at  which  the  indidment  is  found.  No  such 
law  has  been  produced,  and  I  must  be  allowed  to 
deny  that  any  such  law  of  Virginia  exists.  The 
a€k  of  assembly  of  1788,  which  provides  that "  up- 
on presentment  by  any  grand  jury"  of  an  offence  not 
capital,  the  court  shall  order  the  clerk  to  issne  a 
summons  or  other  proper  process  s^ainst  the  pet« 
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son  or  persons  offendinj;,  to  appear  and  answer  strcb 
presentment  at  the  next  court,"  appears  to  havo 
given  birth  to  the  idea  that  an  offender  may  not  be 
tried  for  a  misdemeanor  at  the  same  term  he  is  in- 
didled.  It  however  does  not  warrant  the  position^ 
When  the  party  appears  and  answers  the  presentment, 
the  trial  may  immediately  take  place.  When  the 
party  appears  and  answers  an  indiftment,  the  trial 
may  immediately  take  place,  if  so  ruled  by  the 
court,  who  are  vested  with  a  discretion  unfettered 
by  any  positive  statute.  The  defence  of  this  arti- 
cle  may  therefore  be  placed  on  two  grounds,  either 
of  which  will  be  sufficient.  1st.  There  is  no  law 
of  Virginia  which  prohibits  the  trial  of  a  misde- 
meanor at  the  same  term  the  indictment  is  found  : 
and2ndly.  If  there  be  such  a  law,  the  same  is  not 
binding  on  the  courts  of  the  United  States,  in  re- 
&pe6l  to  offences  against  the  United  States. 

With  respect  to  the  first  ground,  in  addition  Iq 
what  was  said  it  may  be  observed,  that  some  in^ 
stances  Have  been  proven  before  this  honorable 
court,  of  trials  in  the  state  courts  of  indictments  for 
•misdemeanors,  at  the  same  term  they  were  found. 
Mr.  Robertson  stated  two  specific  cases  where  the 
punishment  might  be  imprisonment.  These  in- 
stances shew  there  can  have  been  no  such  positive 
prohibition  by  the  laws  of  Virginia^  as  the  article^ 
of  impeachment  has  alledged  ;  howsoever  that  may 
be,  such  a  law,  and  that  in  the  general  pra6lice 
of  that  state  there  are  some  exceptions,  or  such  a 
'general  practice  would  not  be  obligatory  on  the 
courts  of  the  United  States,  which  is  the  second 
ground  of  defence  against  this  charge. 

A  great  deal  which  has  been  said  in  relation  to 
the  5th  article,  applies  with  equal  force  to  tlie  arti- 
cle now  under  discussion, 

.  When  the  supreme  court  by  their  rule  of  court 
]^  deliberately  formed,  declared  that  the  pra6lise  of 
^the  king's  bench  should  form  outlines  for  the  prac- 
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ticc  in  thdr  court  subje£l  to  the  alterations  they 
snight  make,  it  was  reasonable  and  natural  for  the 
circuit  court,  composed  of  justices  of  the  supreme 
court,  to  condu£l  its  business  upon  the  like  princi- 
ple. In  the  king's  bench,  process  may  be  ret.irna- 
Dle  immediately.  Gilbert's  origin  of  king's  bench, 
page  313.  2.  Hawk,  ch.  3.  sec.  14.  4.  Black.  319. 
and  such  is  the  practice  if  the  offence  is  committed 
in  the  county  where  the  court  sits ;  but  if  the  of- 
fence is  committed  in  another  county,  the  process 
may  be  returned  to  any  day  the  court  will  appoint. 
The  obje£i  of  the  court  in  using  its  discretion  will 
be  to  insure  the  service  of  the  process,  and  its  due 
Teturn  by  allowing  sufficient  time  according  to  cir- 
cumstances for  that  purpose*  It  is  not  denied  that 
venire  facias  is  a  proper  process  in  cases  not  capi- 
tal, but  it  is  not  the  only  process  that  may  be  issued* 
Judge  Blackstone  who  wrote  since  Hawkins  in  the 
passage  cited,  declares  that  a  capias  is  a  usual  pro- 
cess from  the  king's  bench,  and  may  be  returnable 
at  the  pleasure  of  the  court,  but  that  in  strimness 
there  ought  to  be  a  venire  facias  where  it  is  intend- 
ed to  proceed  to  outlawry.  In  the  United  States 
under  the  statutes  of  congress,  there  can  be  n6 
proceeding  to  outlawry,  and  therefore  the  reason 
for  awarding  a  venire  in  England,  does  not  hold  in 
the  United  States  in  regard  to  prosecutions  in  their 
courts.  But  let  the  praftice  of  the  king's  bench  be 
as  it  may,  it  is  merely  to  be  used  as  an  outline  by 
our  judges  who  will  guide  and  dire<fl  themselves 
by  the  statutes  of  the  United  States,  and  will  act 
in  conformity  to  them.  When  process  has  been 
served  and  the  offender  brought  into  court  to  an- 
swer an  indictment  already  found,  it  is  the  duty  of 
the  court  to  proceed  to  the  trial.  Such  will  be  shewn 
to  be  the  manifest  direction  of  the  laws  of  the  United 
States.  As  to  the  laws  of  Virginia,  it  is  repeated, 
there  is  no  legislative  act  of  that  state  which  fixes 
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postive}y  the  time  of  trying  an  indictment  for  a  mb* 
demeanor,  and  if  there  were,  it  would  not  bind  the 
federal  court.  The  time  of  a  trial  is  not  the  trial,  but 
^  circumstance,  which,  as  well  as  the  place  of  trial, 
IS  subject  to  the  laws  of  (he  United  States. 

But  it  hjas  been  said  in  support  of  this  article, 
that  in  England  it  is  not  usual  or  according  to  the 
general  ccurse  of  proceedings,  to  try  petty  inisde- 
meanors  at  the  same  court  that  the  traverser  pleads. 
For  this  is  cited  4  Black.  35}.  and  it  is  also  said 
that  the  practice  of  Virginia  conforms  to  the  prac- 
tice in  England  in  this  instance.  Let  this  be  adr- 
ynitted^  and  what  doe$  it  avail.  The  practice  that 
has  been  mentioned  applies  only  to  petty  misde* 
meanors,  and  the  law  has  always  distinguished  be. 
twcen  petty  misdemeanors  and  those  of  a  greater 
malignity.  The  practice  does  not  apply  to  what 
are  termed  crimina  majora.  Can  it  be  said  that 
such  a  rule  of  practice  applies  tp  the  case  of  Callen* 
der.  Was  he  indited  for  a  petty  misdeineanor  ? 
no,  sir,  he  was  not.  I  have  long  learned  to  abhor 
the  detesiabLe  crime  of  calumny.  A  calumniator  i^ 
the  greatest  of  criminals,  and  Callender  has  been 
the  greatest  of  calumniators.  All  have  agreed  in 
reprobating  the  wickedness  of  his  calumnies  \  and 
^ught  the  honorable  judge  who  is  now  answering 
before  you  to  have  applied  the  rule  of  English  and 
Virginia  practice  ponceming  petty  misdemeanor; 
to  such  a  case  as  that  of  Callender  ?  certainly 
not. 

To  place  this  matter  still  more  clear  of  doubt,  I 
wish  the  honorable  court  to  turn  their  attention  to 
the  constitution,  apd  to  a  few  clauses  of  the  laws  of 
the  United  States*  The  sixth  amendment  to  the 
constitution  provides,  *'  that  in  all  criminal  prose* 
puti<Mis  the  accused  shall  enjoy  the  right  to  a  ^)ee* 
4y  and  public  trial  by  an  impartial  jury  of  the  state 
PA4  iU^trifl  wlii^rein  tlie  crimp  shall  haye  been  com- 
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ipaiued.*' In  the  same  spirit  of  speedy  justice,  a 
iclau^  m  the  33d  sedipn  of  the  statute  dire£ls» 
that  **  copies  of  the  process  shall  be  returned  as 
speedily  as  may  be  into  the  clerk's  office  oi  such 
court,  together  with  the  recognisances  of  the  wit* 
nesses,  for  their  appearance  to  testify  in  the  case, 
which  recognisances  the  magistrate  before  whom 
the  examination  shall  be,  jnay  require  on  pain  of 
imprisonment;  andif suchjcommitmentof the  of- 
jfender  or  the  witnesses  shall  be  in  a  distri£l  other 
than  that  in  which  the  offence  is  to  be  tried,  it  shall 
i>e  the  duty  of  the  judge  of  that  distrid  where  the 
jdelinquent  is  imprisoned,  seasonably  to  issue,  and 
of  the  marshal  of  the  same  district  to  execute  a 
warrant  for  the  removal  of  the  offender  and  the 
witnesses,  or  either  of  them,  as  the  case  may  be,  to 
ithe  disirifi  in  which  the  trial  is  to  be  had.  And 
jupon  all  arrests  in  crimmjil  cases,  bail  shall  be  ad. 
mittcd,  except  where  the  punishment  may  be 
death.  Sec/' 

With  the^same  view  to  a  speedy  trial,  the  7th 
5e6lionof  the  statute  of  2nd  March,  1793,  ena^s, 
^^  that  it  shall  be  lawful  for  the  several  courts  of 
the  United  States,  from  time  to  time,  as  occasion 
may  require,  to  make  rules  and  orders  for  their  re« 
speClive  courts,  dire3ing  the  returning  of  writs  and 
processes,  &c.,and  otherwise  in 'a  manner  not  re. 
pugnant  to  the  laws  of  the  United  States  to  regulate 
the  pradice  of  the  said  courts  rcspeflively,  as  shall 
be  fit  and  necessary  for  the  advancement  of  justice, 
and  especially  to  that  end  to  prevent  delays  in  pro-^ 
ceedings."  Hence  it  is  evident,  that  in  bringing 
Callender  to  trial  at  Uie  same  term  at  which  he  was 
indided  and  at  which  he  pleaded,  the  court  obeyed 
the  injun£lion  of  the  constitution^  and  it  obeyed  the 
injunction  of  the  laws  of  the  United  States. 

In  cases  where  bail  is  requirable  to  delay,  the  trial 
^ay  be  used  to  the  oppression  of  the  accused.     It 
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ts  therefore  injoined  by  the  constitution  and  by  the 
laws,  that  there  shall  be  no  delay.  If  the  honorable 
judge  who  stands  accused  of  trying  Callender  too 
soon,  had  deferred  the  trial  to  another  term,  that  is 
to  say  six  months,  and  the  traverser  could  not  have 
given  bail,  he  would  have  been  imprisoned  six 
months  without  a  trial*  After  he  was  convicted, 
the  sentence  of  imprisonment  pronounced  by  the 
same  judge  was  only  an  imprisonment  of  about  nine 
months.  He  acted  therefore  not  only  according  to 
law,  but  with  humanity  in  bringing  the  traverser  ^ 
to  trial  at  the  same  term  at  which  he  was  indicted.  ' 
If  the  trial  had  been  postponed  to  another  term,  and 
Callender  in  the  mean  time  had  been  imprisoned^ 
such  a  conduct  in  the  court  would  have  given  cause 
of  complaint  against  the  judge,  who  would  then 
have  been  accused  of  postponing  the  trial  of  an  in- 
nocent  man,  for  the  purpose  of  oppression.  What 
in  such  a  case  ought  the  judge  to  have  done  ?  £x. 
actly  what  he  did.  Obeying  the  constitution  and 
the  laws  of  the  United  States,  he  brought  the  tra* 
verser  to  a  speedy  and  public  trial. 

It  is,  may  it  please  the  honorable  court,  upon 
these  grounds  that  the  respondent  stands  justified 
in  his  condufV,  in  relation  to  the  charge  contained 
in  the  sixth  article  of  impeachment. 

In  the  distribution  of  the  articles  of  impeach,, 
ment,  among  the  counsel  of  the  respondent  he  as« 
signed  to  me  the  5th  and  6th,  and  I  humbly  in- 
dulge the  hope  that  the  defence  which  has  been 
ma^e,  will  be  deemed  satisfadory.  But  before  I 
conclude,  I  hope  I  may  be  allowed  shortly  to  ad- 
vert to  some  of  the  remarks  which  have  fallen  from 
the  honorable  managers  in  respeft  to  this  part  of 
the  accusation. 

The  honorable  managers  have  attempted  to  shew 
a  difference  between  a  presentment  and  an  indidl- 
ment,  and  that  until  the  indiftment  was  found,  a 
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capias  ought  not  to  hnve  been  issued,  even  if  it 
were  lawful  to  issue  it  upon  an  indi£lment.  That 
there  is  no  such  distinction,  I  appeal  to  those  pas* 
sages  of  the  aCls  of  congress  to  which  reference 
has  been  already  made.  I  appeal  to  the  reason  of 
the  thing  and  to  the  nature  of  a  presentment.  It  is 
a.  species  of  indictment,  an  informal  indictment, 
it  is  an  accusation  of  a  grand  jury.  There  are  casea 
where  it  would  be  improper  in  a  court  to  wait  until 
a  presentment  shall  be  put  in  the  form  of  an  indict^ 
ment.  Circumstances  may  be  such,  that  the  of- 
fender would  escape  if  process  was  not  issued  upon 
the  presentmeht. 

One  of  the  honorable  managers  charged  the  re^ 
spondent  with  precipitancy  in  awarding  the  capias. 
If  this  gentleman  had  recollected  the  testimony,  he 
would  not  have  made  that  remark.  It  was  unde« 
'niably  proved  that  the  respondent  enquired  of  the 
clerk  of  the  court  and  of  the  district  attorney, 
what  was  the  proper  process.  These  officers  an- 
fiwered,  that  a  capias  was  the  proper  process,— 
Upon  such  subjects  it  is  usual  to  enquire  of  such  of- 
ficers, and  their  answer  is  generally  deemed  suffix* 
cient  by  the  courts. 

It  was  in  proof,  that  judge  Chase  informed  the 
counsel  of  Callender  they  might  except  to  any  opinion 
given  by  the  court,  he  would  sign  their  bill  of  ex- 
ceptions and  be  the  first  man  to  grant  a  writ  of  er-^ 
Tor  ;  this  was  intended  to  shew,  thai  the  respon- 
dent had  no  disposition  to  injure  or  oppress  the 
traverser.  To  obviate  any  influence  of  this  cir- 
cumstance favorable  to  the  respondent  it  was  inti- 
mated, perhaps  asserted  by  some  of  the  managers, 
that  no  writ  of  error  could  be  maintained  in  such  a 
case  of  criminal  prosecution,  and  that  judge  Chase 
well  knew  it,  and  that  the  offer  was  made  merely 
for  a  cloak  to  his  injustice  and  oppression.  Thi^ 
#d€a  seemed  to  be  derived  from  certain  opinions  of 
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Virginia  jurisprudence^  and  it  was  attempted  to  fee 
proved  that  in  Virginia,  a  writ  of  error  did  not  lie 
m  a  criminal  case  and  had  riever  been  granted  and 
sustained  in  that  state  in  its  courts.  This  how- 
ever can  be  and  will  be  readily  disproved.  AU 
though  one  of  the  witnesses,  Mr,  Hay,  did  not  re- 
toUect  with  precision  whether  there  was  any  bill  of 
exceptions  in  the  cases  concerning  the  Berkley 
clerk,  which  were  carried  from  the  district  court 
into  the  court  of  appeals ;  yet  another  of  the  wit* 
nessds,  Mr.  Nicholas,  the  attorney  general  of  Vir- 
ginia, well  remembers  there  w^s.  Until  these 
cases  were  decided,  which  happfened  several  years 
after  the  trial  of  Callerider,  it  wais  the  receiv^  law 
of  that  state  for  the  court  df  appeals  to  hold  jufris- 
diction  as  a  court  of  errors  over  criminal  prosecu- 
tiotls.  In  support  of  this  doctrirle  I  refer  to  the  cas(5 
of  Newall  against  the  commonwealth,  adjudged  ini 
the  year  1795.  2  Washington's  ReJ)ortR,  88.  It 
Ivas  against  a  magistrate  for  bribery  in  his  office, 
and  the  judgment  W2ts  reversed  with  costs«  Also 
I  refer  to  the  case  of  Jones  against  the  common- 
wealth, adjudged  in  the  year  17^9.  1st  Call's  Re^ 
ports,  555.  This  was  an  indictment  for  an  aesault, 
and  the  judgment  was  reversed.  It  is  true  that 
since  the  trial  of  Callender  these  cases  have  been  o- 
verrulcd,  yet  as  the  established  law  was  different  at 
the  time  of  his  trial,  the  offer'of  the  judge  to  grant 
a  writ  of  error  in  the  manner  which  has  been  prov^' 
ed,  ought  not  to  be  attributed  to  any  unjust  or  idi- 
proper  motives. 

The  learned  counsel  who  spoke  last  stated  the 
practice  in  Maryland  to  be,  to  award  a  capias  and 
to  try  the  traverser  at  the  first  term  at  which  he 
pleads.  This  has  been  fully  proved.  As  the  re- 
spondent  long  presided  in  the  criminal  court  of 
Maryland,  with  honor  to  himself  and  great  useful- 
ness to  his  country,  it  was  quite  natural  for  him 
to  follow  the  like  praSkice  in  Virginia. 
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it  has  been  oijjc^edthat  the  judge  miscdTida6^'« 
^d  himself  tovrards  the  counsel  daring  the  trial  of 
ICallender  iii  various  instances,  which  it  has  been 
argue  1  (Proceeded  from  a  desire  to  convi6l  and  po* 
hish  the  traverser,  howsoever  innocent.  1  will  ob- 
serve with  great  deference;  that  if  in  the  opinion  of 
feoirie  geaticineii  the  judge  did  not  aft  with  be- 
toming  politeness  t6  the  counsel,  it  is  ndt  a  high 
ferimc  or  misdemeanor,  that  may  be  examined  or 
tried  in  this  honorable  court;  But  I  trust  upon  a 
review  of  the  circumstances  as  they  have  been 
ijiven  in  evidence,  that  this  court  will  be  of  opini- 
on that  the  respondent  behaved  to  the  counsel  with 
Sufficient  propriety.  One  of  the  counsel,  Mr. 
Wirt,  offered  to  the  court  a  syllogism,  to  which 
khe  honorable  judge  promptly  replied  in  a  technical 
l^hr^se  of  logic,  and  this  excited  in  the  audience 
bonie  diversion.  When  another  of  the  counsel^ 
Mr.  Nicholas,  tvas  speaking  on  the  favorite  topic 
bf  the  right  of  the  jury  to  consider  the  ddnstitu- 
tionality  of  the  sedition  law,  he  was  not  intetriipt- 
ted  by  the  judge.  But  Mri  Nicholas  has  bccri 
proved  to  have  beeil  always  civil,  always  resp^fUul 
to  a  court  of  justice  t  consequently  the  court  would 
be  bivil  to  him.  A  third  counsel^  Mr.  Hay«  who 
Was  elitt'ernely  desirous  as  he  has  himself  testified, 
\6  liiake  an  oration^  not  only  for  the  purpose  of  sa- 
tisfying the  jiiry  but  the  audience,  that  a  jury  had 
A  tight  to  judge  of  the  cdnstitutionality  of  the  ae* 
ditibn  law,  was  interrupted  by  the  judge,  who  dc-* 
hied  his  position.  Mr.  Hay  had  stated  other  msiU 
ters  during  the  trial  which  appeared  to  the  judge  to 
be  erroneous.  He  had  stated  that  a  jury  in  this 
case  of  Callender,  was  the  proper  tribunal  to  assess 
the  fine,  in  which  he  had  been  corrected  by  the 
court;  that  one  of  the  jurors,  Mr.  Bassett,  was 
tiot  qualified  to  serve,  &c.  His  zeal  in  the  cause 
of  liberty  and  the  constitution,  made  him  pertina- 
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dous  in  some  things  which  the  judge  pronodntied 
to  be  errors.  It  was  no  wonder  then  that  sueh  aii 
advocate  was  stopped  and  often  interrupted  by  the 
court.  If  any  thing  was  done  amiss  by  the  judge 
during  the  trial,  it  was  his  desiring  Mr.  Hay  to 
proceed  in  his  own  way,  and  promising  to  inter- 
rupt him  no  more  let  him  say  what  he  would  :  but 
this  circumstance  plainly  evinces  that  the  interrupt 
ttons  did  not  arise  from  corrupt  motives.  It  may 
trply  be  said  that  judge  Chase,  in  bis  behavior  to 
counsel,  was  **  all  things  to  all  men."  To  the  lo- 
gical Mr.  Wirt,  he  was  logical :  to  the  polite  Mr* 
Nicholas,  he  was  polite  :  to  the  zealous  and  perti^ 
nacious  Mr«  Hay,  he  was  warm  and  determined* 
If  the  counsel  had  condufled  themselves  with  pro- 
priety towards  the  court,  there  would  have  been 
no  interruptions  ;  but  when  the  judge  found  that 
the  opinions  of  the  bench  were  slighted,  and  that 
the  condu£i  of  the  bar  had  a  tendency  to  mislead 
and  influence  the  public  mind  against  a  statute  of 
congress,  he  endeavored  to  turn  their  sentiments 
and  reasoning  into  ridicule,  and  he  produced  by 
his  wit  a  considerable  degree  of  merriment  at  their 
expence,  of  which  no  doubt  colonel  John  Taylor, 
who  has  proved  it  for  the  prosecutors,  was,  from 
his  natural  temper,  a  full  partaker. 
^  Mr.  President,  it  is  now  a  very  late  hour,  and  I 
will  bring  my  observations  to  a  close.  The  articles 
relative  to  Fries  and  Caliender  have  been  fully  in-* 
vestigated.:  there  is  neither  uncertainty  or  doubt 
as  to  the  fafls.  I  flatter  myself  that  it  has  been 
shewn  that  those  charges  have  not  been  supported 
by  the  evidence,  and  Uiat  the  impeachment  has  pro* 
ceeded  from  misinformation.  If  the  honorable 
House  of  Representatives  had  known  as  much  a» 
has  been  disclosed  to  this  honorable  court,  they 
would  not  have  deemed  it  necessary  to  have  brought 
forward  an  impeachment.    AU  must  now  be  satis- 
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fied  that  the  infonnation  on  which  the  articles  are 
grounded,  has  been  derived  from  mistaken  sources 
both  in  regard  to  fod  and  law.  An  aggregate  body 
cannot  be  better  guarded  against  misinformation 
than  an  individual :  and  I  am  induced  to  believe 
froih  the  known  integrity  and  virtue  of  the  House 
of  Representatives,  they  will  hear  with  satis&£lion, 
that  the  evidence  which  they  Teceived  was  riot  the 
same  which  has  been  delivered  belore  this  ho- 
norable court,  and  that  they  will  take  pleasure  in 
the  acquittal  of  the  respondent. 

You  are  now  about  to  set  an  example  in  a  case  of 
impeachment  which  will  have  a  most  important  in  ] 
fluence  in  our  country.  It  will  be  an  example  to 
the  tribunals  in  the  several  states  who  like  you  pos- 
sess the  power  ot  trying  impeachments,  and  who 
may  learn  from  you  by  what  rules  the  do^rine  of 
impeachment  is  to  be  regulated :  It  will  be  a  polar 
star  to  guide  in  prosecutions  of  this  kind.  You  are 
About  to  set  an  example  to  the  ordinary  tribunals 
of  justice  in  every  corner  of  the  United  States* 
They  will  know  how  this  high  cpurt  has  done  jus- 
tice between  the  House  of  Representatives  of  the 
American  nation  and  a  single  individual,  and  hence 
they  may  learn  how  to  do  justice  to  the  most  weak 
and  friendless  individual,  when  accused  in  their 
courts  by  the  most  powerful.  An  upright  and  inde- 
pendent judiciary  is  all  important  in  society*  Let 
your  example  be  as  bright  in  its  justice  as  it  will  be 
extensive  in  its  influence.  If  the  people  shall  find 
that  their  confidental  servants,  the  House  of  Repre- 
sentatives, have  brought  forward  an  accusation  a- 
gainst  another  of  their  servants  for  high  crimes  and 
misdemeanors  in  his  exalted  office,  which  after  a 
fair  and  patient  hearing  has  not  been  supported  by 
evidence,  it  will  afford  them  pleasure  to  hear  of  his 
honorable  acquittal,  and  such  may  it  please  this 
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honorable  coart  will  be,  I  trust,   t^e  result  of  yo^F 
deliberttipfis, 

SATURDAY,  Febiuaiy  33, 

Mr.  MAUTINt 

Me.  F^esident^ 

Dlt)  I  only  appear  in  defence  of  a  friend, 
with  whom  I  have  been  in  habits  of  intimacy  fop 
nearly  thirty  years,  I  should  feel  less  anxiety  on  the 
present  occasion,  though  that  circumstance  would 
be  a  sufficient  inducement ;  biit  (  am,  at  this  time, 
actuated  by  superior  motives.  I  consider  this 
cause  not  only  of  importance  to  the  respondent  and 
his  accusers,  but  to  my  fellow  citisens  in  general, 
(whose  eyes  are  now  fixed  upon  us,)  and  to  their 
posterity,  for  the  decision  at  this  time  will  establish 
a  most  important  precedent  as  to  future  cases  of 
impeachment. 

In  the  discussion  of  this  cause,  I  fear  I  shal) 
occupy  a  greater  portion  of  yoyr  time,  than  | 
could  wish,  but,  as  the  charges  are  brougpht  for- 
ward by  such  high  authority  as  the  House  of  He* 
presentatives  of  the  United  States,  it  becomes  ne« 
cessary  to  bestow  upon  them  more  attention  tha^i 
they  would  deserve,  were  they  froin  a  less  respecr 
table  source^ 

We  have  been  told  by  an  honourable  manager, 
(Mr.  Campbell)  that  the  power  of  trying  impeach- 
ments was  lodged  in  the  Senate  with  the  most  per* 
fefl  propriety  ;  for  two  reasons-?— the  one,  tha:  the 
person  impeached  would  be  tried  before  those  who 
had  given  their  approbation  to  his  appointment  to 
office^  This  certainly  was  not  the  reason  by  which 
the  framcrs  of  the  constitution  were  influenced, 
when  they  gave  this  power  to  the  Senate.  Who 
tHT^  the  pacers  li^ie  to  impeach^ient  i    The  f^rc^ 


Digitized  by 


Google 


13!S 

$identy  the  Ficc- President ^  and  all  civil  officcrt 
of  goverament.  In  the  ele6\ion  of  the  two  first, 
the  Senate  have  no  control,  either  as  to  nomination 
or  approbation.  As  to  olber  civil  officers,  who 
hold  their  appointnuHits  during  good  behaviour,  it 
is  extremely  probable,  that,  dbough  they  were  ap-t 
proved  by  one  Senate,  yet  from  lapse  of  time,  and 
the  fluctuations  of  that  body,  an  officer  may  be 
impeached  before  a  Senate,  not  one  of  whom  had 
sanctioned  his  appointment,  not  one  of  whom^ 
perhaps,  had  he  been  nominated  after  their  elec*» 
lion,  would  have  given  him  their  san6tion» 

This,  then,  could  not  have  been  one  of  the  rea- 
sons for  thus  placing  the  power  over  tbest  officers. 
But  as  a  second  reason,  he  assigned,  that,  if  any 
other  inferior  tribunal  had  been  entrusted  with  the 
trial  of  impeachinents,  the  members  might  hav^ 
^  interest  in  the  conviction  of  an  officer,  thereby 
to  have  him  removed,  in  order  to  obtain  his  place ; 
but,  that  no  Senator  could  have  such  inducements 
J,  sir,  disclaim,  I  hold  in  contempt  the  idea,  that 
the  member^  of  any  tribunal,  would  be  influenced 
In  their  decision  by  so  unworthy,  so  base  a  mo* 
tive ;  but  what  is  there  to  prevent  this  Senate, 
more  than  any  other  court,  from  being  thus  influ- 
enced ?  Is  there  any  thing  to  prevent  any  member 
pf  this  Senate,  or  any  of  their  friends,  from  be? 
ing  appointed  to  the  office  of  any  person  removed 
by  their  conviction  ] 

I  speak  not  from  any  apprehension  I  have  of  this 
honourable  court.  In  their  integrity  I  have  the  greats 
est  confidence.  I  have  the  greatest  confidence  they 
will  discharge  their  duty  to  my  honourable  client 
with  uprightness  and  impartiality.  I  have  only  made 
these  observations,  to  shew,  that  thereasons  assign- 
ed by  the  honourable  manager  for  vesting  the  trials 
pf  impeaclunent  in  the  Sepate>  are  fallacipus. 
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I  sf  e  two  honorable  members  of  thi^  court,* 
{Messrs.  Dayton  and  Baldwin]  who  were  with 
me  in  the  convention,  in  1787,  who  as 
well  zi  myself,  perfedly  know  why  this  power 
was  invested  in  the  Senate.  It  was,  because, 
among  all  our  speculative  systems,  it  was  thought 
this  power  could  no  where  be  more  properly  placed, 
or  where  it  wouid  be  less  likely  to  be  abused.  A 
sentiment,  sir,  in  which  I  perfeflly  concurred ; 
and  I  have  no  doubt,  but  the  event  of  this  trial 
will  shew  that  wq  could  not  have  better  disposed 
of  that  power. 

Let  us  now,  sir,  examine  the  Constitution  on 
the  subjeA  of  impeachments,  and  from  thence 
karn,  in  what  cases,  and  in  what  only,  impeach* 
ments  will  lie.  To  have  correct  sentiments  on  this 
subject,  is  of  infinite  importance.  An  error  here, 
would  be  like  what  is  called,  an  error  in  the  first 
concoction,  and  would  pervade  the  whole  sys- 
tem. 

By  the  constitution,  it  is  declared,  that  ^^  the 
House  of  Representatives  shall  have  tlie  sole 
power  of  impeachment.'*  That  section,  however, 
doth  not  declare  in  what  cases  the  power  shall  be 
exercised.  This  is  designated  in  a  subsequent 
part  of  the  Constitution,  and  I  shall  contend,  that 
the  power  of  indpeachment  is  confined  to  the  per* 
sons  mentioned  in  the  constitution,  namely,  *^the 
President,  Vice-President,  and  all  other  civil  offi* 
cers.'*' 

Will  it  be  pretended,  for  I  have  heard  such  a 
suggestion,  that  the  House  of  Representatives 
have  a  right  to  impeach  every  citizen  indiscrimi- 
nately ^  For  vihat  shall  they  impeach  them  ?  For 
any  criminal  aft  ?  Is  the  House  of  Representa- 
tives, then,  to  constitute  itself  into  a  Grand  Jury 
to  receive  information  of  a  criminal  nature,  against 
all  our  citizens,  and  thereby  to  deprive  tbem  of  a  trial 
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by  jury  ?  This  was  never  intended  by  the  consti^ 
tutlon. 

The  President,  Vice-President,  and  other  civil 
officers,  can  only  foe  impeached*  They  only  ia 
that  ease  are  deprived  of  a  trial  by  jury  ;— -they^ 
when  they  accept  their  offices,  accept  them  on 
those  terms,  and  as  far  as  relates  to  the  tenure  of 
their  offices,  relinquish  that  privilege ;  they,  there* 
fore,  cannot  complain.  Here  it  appears  to  mc« 
the  firamers  of  the  Constitution,  have  so  expressed 
themselves  as  to  leave  not  a  single  doubt  on  tlua 
8ubje£t« 

In  the  first  article,  section  the  third,  of  the 
Constitution,  it  is  declared,  that  judgment,  in  all 
cases  of  impeachment,  shall  not  extend  further 
than  removal  from  office,  and  disqualification  to 
hold  any  office  of  honor,  trust  or  profit  under  the 
United  States.  This  clearly  evinces,  that  no  per« 
sons  but  those  V}bo  bold  offices  are  liable  to  im-> 
peachment.  They  are  to  lose  their  offices  j  and« 
having  misbehaved  themselves  in  such  manner  as 
to  lose  their  offices,  are,  with  propriety,  to  be  ren^* 
dered  ineligible  thereafter. 

The  next  question  of  importance,  is,  in  what 
cases  the  House  erf*  Representatives  have  a  right  to 
impeach  the  President,  the  Vice-President,  and 
the  other  civil  officers. 

It  has  been  said,  that  a  judge  cannot  be  indict- 
ed for  the  same  crime,  for  which  he  may  be  im« 
peached  :  for,  says  the  honorable  manager,  (Mr« 
Campbell)  it  would  introduce  the  absurdity,  that  a 
person  might  be  twice  punished  for  the  same 
crime* 

This  honorable  court  will  observe,  that  the  vmo 
punishments^  which  may  here  be  infiicled  on  im^ 
peacbment  and  subsequent  indictment^  amount  to 
no  more  than  in  England  takes  place  on  a  single 
prosecution  ;  for  there,  on  a  single  conviction,  a 
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Judge  may  be  removed  fromoffice^  and  also  Hriecf^ 
imprisoned,  or  otherwise  punished,  according  to' 
the  nature  of  his  offence;  But  the  whole  of  thisf 
power  the  United  States  have  not  vested  in  the 
Carrie  body.  To  the  Senate  they  have  confined  the 
|>unishment  of  removal  frani  office^  and  disqualifi. 
tation  of  the  person  from  holdinig  offices  in  future ; 
but  Can  there  be  a  single  doubt  that  a  person,  by 
impeacfamentv  removed  from  office,  cannot  after- 
ivards,  according  to  the  nature  6f  his  crime,  be  pu- 
liished  by  indi6lnlent  ?  Can  gentlemen  suppose 
a  removal  from  office  was  intended  to  wash  away 
all  crimed  the  officer  should  have  committed  ? 
what  afe  the  crimes  for  which  an  officer  can  be  im- 
peached ?  *'  Treason,  bribery,  and  otlier  bi^B 
trimes  and  misdemeanors.'^ 

Siippose  a  judge  removed  frofft  bfRce,  by  im'- 
peachment,  for  treason,  would  that  wash  away  his^ 
guilt?  would  he  not  afterwards  be  liable  tor 
be  indicted,  fried  dnd  punished  as  a  traitor  ? 
iindoubtedly  he  would,  so  in  the  case  of  bri- 
bery. Yet,  if  the  gentleman's  idea  is  correct  a  re- 
moval from  office  on  impeachment**  for  either  of 
those  crimes,  would  free  the  officer  froirt  any  other 
()unishment.  Consider  the  monstrous  consequen- 
ces which  would  result  from  the  principle  suggest, 
ed  by  the  managers,  that  a  judge  is  only  remova- 
ble  from  office  on  account  of  crimes  committed  by 
him  as  a  judge,  and  not  for  those,  for  which  Ittr 
would  be  punishable  as  a  private  individual !  A 
judge,  then,  might  break  open  his  iteighbour'ar 
house  and  steal  his  goods  ; — he  might  be  a  cotW- 
monrcceiver  of  stolen  goods;  for  these  crimesy  hef 
might  be  indicted,  convicted  and  punished,  in  vk 
court  of  law;  but  yet  he  could  not  be  removec( 
from  office,  because  the  offence  was  not  commit- 
ted by  him  in  his  judicial  capacity,  and  because  he 
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could  not  be  piunished  twice  for    the  tame  ot* 
Fence. 

The  truth  is,  the  framers  of  the  constitution,  £ot 
many  reasoas  which  influenced  them^  did  not  think 
proper  to  place  the  officers  of  government  in  the 
power  of  the  two  branches  of  the  legislature^  further 
t|ian  the  tenure  of  their  office-^Nor  did*  they 
choose  to  permit  the  tenure  of  their  offices,  to  de- 
pend upon  the  passions  or  prejudices  of  jurors*— 
The  very  clause  in  the  constitution,  of  itself,  shews 
that  it  was  intended^  the  persons  impeached  and  re- 
moved from  office  might  still  be  indicted  and 
punished  for  the  sarrie  offence,  else  the  provision 
tvould  have  been  not  only  nugatory,  but  a  reflectioa 
on  the  enlightened  body  who  framed  the  constitu- 
tion; since  no  person  ever  could  have  dreamed  that 
a  conviction  on  impeachment  and  a  removal  Grora 
^bffice,  in  consequence,  for  one  offence^  could  pre- 
vent the  same  person  from  being  indicted  and  pun* 
ished  for  another  and  different  offence* 

I  shall  now  proceed  in  the  enquiry^  for  %hat 
feaii  the  President^  Vice-President,  or  other  civif 
officers,  and  consequently,  for  what  can  a  judge,  be 
impeached  ?  and  I  shall  contend  that  it  must  be  fot 
an  indictable  offence*  The  words  of  the  Constitu* 
tion  are,  that  '^  they  shall  be  liable  to  impeachment 
for  treason,  bribery^  or  other  high  crimes  and  mis- 
demeanorsi'* 

There  can  be  no  doubt  but  that  treason  and  bri- 
bery are  indictable  offences.  We  have  only  to. 
enquire  then,  what  is  meant  by  high  crimes  and 
misdemeanors*  What  is  the  true  meaning  of  the 
word  **  crime  V*  It  is  the  breach  of  some  law^ 
which  renders  the  person,  who  violates  it  liable  to 
punishment*  There  can  be  no  crime  committed 
where  no  such  law  is  violated.  The  honorable 
gentleman  to  whom  ▲  before  alluded,  has  cited  the 
new  addition  of  Jacob's  Law  Dictionary  ;  let  us 
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then  look  into  that  authority  for  the  tMie  meaning 
of  the  word  **  misdemeanor.^^     He  tell  U9 

•*  Misdemesnotj  or  ntisdemedtlor^  a  crime  less 
than  Felony.  The  term  misdemeanor  is  generally 
used  in  contradistinction  to  felony^  and  compre- 
hends all  indictable  offences y  vibicb  do  not  amount 
to  felony  y  as  perjury  ^  libels  ^  conspifacies^  assaults^ 
i^c.  see  4a  Comm.  c.  L  p.  5. 

*•  A  crime  or  misdemeanor^  says  BlackstoHe^  rV 
an  act  committed  or  omitted  in  violation  of  a  public 
lav9i  either  forbidding  or  commandfng  it.  Tbisge-' 
neral  definition  comprehends  both  crimes  and  mis^ 
demeanors y  v) hi ch  properly  speaking  are  meresyno^ 
nymous  terms  ;  though  in  common  us  age  ^  the  word 
crimes  is  made  use  oj  to  denote  such  offences  as  are 
of  a  deeper  and  more  atrocious  dye  ;  while  smaU 
ler  fauUsy  and  omissions  of  less  consequence^  are- 
comprised  under  the  gentle  name  of  misdemeanors 
only. 

**  In  making  the  distinctim  betibeen  public 
wrongs  and  private,  betiveen  crimes  and  misdemea^ 
norsy  and  civil  injuries y  the  same  author  observes^ 
that  public  wrongs y  or  crimes  and  misdemeanors 
are  a  breach  and  violation  of  the  public  rights  and 
dutieSy  due  to  the  whole  community  y  considered  as 
a  community  in  its  social  aggregate  capacity. ^^  ^ 
Comm..  5. 

Thus  it  appears,  crimes  and  misdemeanors  are 
the  violation  of  a  law,  e^^posing  the  person  to  pu- 
nishment ;  and  are  used  in  contradistinction  td 
those  bricach^s  of  law,  which  are  mere  private 
injuries,  and  only  entitle  the  injured  to  a  civil  re- 
medy,    ^ 

Blackstone's  Commentaries,  4th  voI«  page  5th^ 
IS  cited  by  Jacob,  and  is  as  there  stated*  I  shall 
not  turn  to  it.  Hale,  in  his  pleas  of  the  Crown^ 
volume  first,  in  his  Pramiumy  which  is  not  paged, 
speaking  of  the  division  of  crimes,  says, 
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**  Temporal  crimfs^  which  are  offences  against 
the  laws  of  this  Realm^  whether  tbd  common  law 
or  acts  of  Parliament  i  are  di'oided  into  two  general 
ranis  or  disirtbutions  in  respect  to  the  punishments 
that  are  by  law  appointed  for  them,  or  in  respect 
of  their  nature  or  degree  s  and  thus  they  may  be  di» 
videdinto  capital  offences ^or offences  only  criminal^ 
or  rather,  and  more  properly  into  felonies  and  mis* 
demeanors.  And  the  same  distribution  is  to  be 
made  touching  misdemeanors,  namely  they  are^ 
such  as  are  so  by  the  common  law,  or  such  as  are 
specially  made  punishable^  as  misdemeanors  by  acts 
of  Farliament.^^ 

Thus  then  it  appears,  that  crimes  and  misde* 
meanors  are  generally  used  as  synonimous  expres- 
sions, except  that  **  crimes''  is  a  word  frequently 
used  for  higher  offences.  But  while  I  contend  that 
a  judge  cannot  be  impeached  except  for  a  crime 
or  misdemeanor,  I  also  contend  that  there  are 
many  crimes  and  misdemeanors  for  which  a  judge 
ought  not  to  be  impeached,  unless  immediately 
relating  to  his  judicial  conduct.  Let  U9  suppose  a 
judge,  provoked  by  insolence,  should  strike  a  per- 
son ;  this  certainly  would  be  an  indictable,  but 
not  an  impeachable  offence.  The  offence  for  which 
a  judge  is  liable  to  impeachment,  must  not  only 
be  a  crime  or  misdemeanor  but  a  high  crime  or 
misdemeanor.  The  word  ♦*  crime'*  as  distin- 
guished from  misdemeanor,  is  applied  to  offences 
of  a  more  aggravated  nature,  the  word  *'  high,** 
therefore,  must  certainly  equally  apply  to  misde- 
meanors as  to  crimes.  Nay,  Sir,  I  am  ready  to 
go  further,  and  say,  there  may  be  instances  of 
"very  high  crimes  and  misdemeanors,  for  which  an 
officer  ought  not  to  be  impeached,  and  removed 
from  office  ;  the  crimes  ought  to  be  such  as  relate 
to  his  office,  or  which  tend  to  cover  the  person, 
who  committed  them,  with  turpitude  and  iff  amy  / 
auQ^  as  shew  there  can  be  no  dependence  on  that 
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Integrity  and  honor  which  will  seciirc  the  per^ 
formance  of  his  official  duties. 

But  we  have  been  told,  and  the  authority  of  the 
state  of  Pennsylvania  has  been  cited,  by  one  honora* 
ble  manager  (Mr.  Rodney)  in  support  of  the  posi- 
tion, that  a  judge  may  be  impeached,  convi£led, 
and  removed  from  office,  for  that  which  is  not 
indi£lable,  for  that  which  is  not  a  violation  of  any 
law. 

What,  sir,  can  a  judge  be  impeached  and  de- 
prived of  office,  when  he  has  done  nothing  M^iich 
the  laws  of  hi$  country  prohibited  ?  Is  not  depri* 
vation  of  office  a  punishment  ?  Can  there  be 
punishment  inflidled  where  there  is  no  crime  i 
Suppose  the  House  of  Representatives  to  impeach, 
for  condufit  not  criminal -r-thc  Senate  to  convi6l, 
doth  that  change  the  law  i  No,  the  law  pan  only 
be  changed  by  a  bill  brought  forward  by  one  House 
in  a  certain  manner^  assented  to  by  the  other,  and 
flppromed  by  the  President.  Impeachment  ancj 
convi£lion  cannot  change  the  law,  and  make  that 
punishable  which  was  not  before  criminaL 

Jt  is  true,  it  often  happens  that  the  good  of  the 
community,  requires  that  laws  should  be  passed, 
making  criminal  and  e:^posing  to  punishment  con- 
dudl,  which  antecedently  was  not  punishable  ;  but 
even  in  those  cases,  government  has  no  power  to 
punish  a£ts  antecedently  done ;  it  can  only  punish 
those  a.6ls  done  ajter  the  enaftion  of  the  law.  The 
constitution  has  declared,  **no  eoc  post  facto  l^vf 
shall  be  passed." 

Should  such  a  principle  be  once  admitted  or 
adopted,  could  the  officers  of  government  ever 
jknow  how  to  proceed  ?  Admit  that  the  IJouse  of 
Representatives  have  a  right  to  impeach  for  acts 
which  are  not  contrary  to  law,  and  that  thjcreon 
Jhe  Senate  may  convict,  and  the  officer  be  removed, 
^pu  ^eave  your  judges,  and  all  your  other  oncers 
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«l  the  mercy  of  the  prevailing  party.  You  wHl 
place  them  much  in  the  unhappy  situation  as  were 
the  pec^le  of  England  during  the  contest  between 
the  white  and  red  roses,  while  the  doctrine  of 
constructive  treasons  prevailed*  They  must  be 
the  tools  or  the  victims  of  the  victorious  party. 

I  speak  not,  sir,  with  a  view  to  censure  the 
principles  or  the  conduct  of  any  party,  which  hath 
prevailed  in  the  United  States  since  our  revolution, 
hvtt  I  wish  to  bring  home  to  your  feelings  w4iat 
tnay  happen  at  a  future  time.  In  repubtican  go- 
vernments there  ever  have  been,— there  ever  wiH 
t)e,  a  conflict  of  parties.  Must  an  officer,  for  in- 
;stance  a  judge,  ever  be  in  favor  of  the  ruling  party, 
^whether  wrong  or  right  ?  Or  looking  forward  to  the 
triumph  of  the  minority,  must  he,  however  im- 
proper their  views,  act  with  them  ?  Neither  the 
one  conduct  or  the  other  is  to  be  supposed  but 
from  a  total  dereliction  of  principle.  Shall  then  a 
judge,  by  honestly  performing  his  duty,  and  very 
possibly  thereby  o^ending  both  parties,  be  made  the 
victim  of  the  one  or  tlie  other,  or  perhaps  of  each, 
as  they  have  power  ?  No,  sir,  I  conceive  that  a 
jude  should  always  consider  himself  safe  while  he 
violates  no  law,  while  he  conscientiously  discharges 
his  duty,  Vfbomever  he  may  displease  thereby. 

But  an  honorable  manager  (Mr.  Campbell)  hath 
read  to  us  an  authority  to  prove,  that  a  judge  can- 
not in  England  be  proceeded  against  by  indictment 
for  violation  of  his  official  duties  but  only  in  Par- 
liament^  or  by  impeachment ;  his  authority  was 
the  new  edition  of  Jacobus  law  dictionary.  Let  me 
be  indulged  with  reading  to  this  honorable  court 
the  case  froni  12  Coke,  the  case  of.  Floyd  and 
Barker,  to  which  Jacob  refers,  and  it  will  be  found 
that  the  reasons  there  assigned,  however  correCb 
they  might  be  as  to  judges  in  England,  can  have 
no  possible  application  to  the  judges  of  the  United 
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States ;    [Here  Mr*  Martin  read  the  following  paA 
of  the  third  resolution  in  that  case,  to  wit :  J 

**  //  was  resolved  that  the  said  Barter  VfJbo  V)as 
judge  of  assise  J  and  gave  judgment  on  the  verdict 
sipon  the  said  JV.  P»  and  the  sheriff  V)bo  did  e»r 
ecute  bint  according  to  the  said  judgment ^  nor  the 
justices  of  peace  v>ho  did  examine  the  offender^  and 
the  v)itnesses  for  proof  of  the  murder  before   the 
judgment^  nvere  not  to  be  dravfn  in  questiony  in  the 
Star- chamber y  for  any  conspiracy  ;  nor  any  v>it^ 
ness^  nor  any  other  person  ought  to  be  charged 
nvith  any  conspiracy  in  the  Star-chamber^  or  else^ 
V)herey  v)hen  the  party  indicted  is  convicted  or 
attaint  of  murder  or  felony  and  although   the 
ojfender  upon  the  indictment  was  acquittedyyet  the 
judge  ^  be  he  judge  of  assise,  or  a  justice  of  peace^ 
or  any  other  judge  by   commission  andofrecordy 
and  sworn  to  ao  justice  y  cannot  be  charged  for  con^ 
spiracy  for  that  which  be  did  openly  in  court  at 
judge  or  justice  of  peace  :    and  the  law  will  not 
admit  any  proof  against  this  vehement  and  violent 
presumption  of  laWy  that  a  justice  sworn  to  do 
justice,  will  do  injustice,  but  if  he  bath  conspired 
before,  out  of  court,  this  is  extra-judicial,  but  due 
examination  of  causes  out  of  the  court,  and  enquir- 
ing by  testimony,  and  similar,  is  not  any  conspi* 
racy,  for  this  he  ought  to  do  ;  but  subordination 
of  witnesses,  and  false  and  malicious  prosecutors y 
out  of  court,  to  such  whom  he  knows  will  be  in* 
dictors,  to  find  any  guilty,  i^c.  amounts  to  an  un* 
lawful  conspiracy. 

**  And  as  a  judge  shall  not  be  drawn  in  question 
in  the  cases  aforesaid,  at  the  suit  of  the  partiesy 
no  more  shall  he  be  charged  in  the  said  cases  before 
any  other  judge  at  the  suit  of  the  king. 

**  And  the  reason  and  cause  why  a  judge,  for  any 
thing  done  by  him  as  judge,  by  the  authority  which 
the  king .  {concerning  bis  justice  J   shall  not   be 


Digitized  by 


Google 


145 

Wa*wn  in  question  be/ore  any  other  judge ^  f6r  any 
surmise  of  corruption^  except  be/ore  the  king  Jbint'^ 
^^ifj  is  for  this ;  the  king  himself  is  de  jure  to 
deli'oer  justice  to  all  his  subjects ;  and  for  this^ 
that  he  himself  cannot  do  it  to  all  persons^  he  dele* 
gates  his  power  to  hisjudgeSj  V)ho  have  the  custody 
and  guard  of  the  king^s  oath. 

**  And  forasmuch^  as  this  concerns  the  honor  and 
conscience  of  the  kings ^  there  is  great  reason  that 
the  king  himself  shall  take  account  of  it ^  and  no 
oiher.'^ 

But«  eren  in  £ngland  it  has  been  solemnly  de-* 
termined,  that  judges  may  be  proceeded  against 
by  indiftment  for  the  violaiion  of  the  laws  in  their 
official  conda£^,  for  >vhich  I  refer  this  honorable 
court  to  Viner's  abridgment,  14th  vol.  page  579. 
(F)  pi.  3,  and  in  notes,  where  he  says, 

^^  A  justice  cannot  rase  a  record^  nor  imbesil  itf 
nor  file  an  indictment  which  is  not  founds  nor  give 
judgment  oj  death  where  the  law  does  not  give  it^ 
but  if  he  doth  this  it  is  misprision  and  he  shall  lose 
his  office^  and  shall  make  fine  for  misprision.^^  In 
the  note  *♦  Brooke,  Corcne  pi.  173  cites  2  R,  3.  9. 
10.  S.  C.  and  P.  and  that  he  shall  be  indicted^  and 
arraigned." 

And  to  Hawkin^s  pleas  of  the  crown,  vol.  1st, 
chap.  69,  sec.  6.  where  that  author  tells  us 

**  It  is  saidy  that  at  common  law^  bribery  in  a 
judge^  in  relation  to  a  cause  depending  before  him^ 
was  looked  upon  as  an  offence  of  so  heinous  a  nature^ 
that  it  was  sometimes  punished  as  high  treason^ 
before  the  25 fh  Ed.  IIL  and  at  this  day  it  certainly 
is  a  very  high  offence^  and  punishable^  not  only  with 
the  forjeiture  of  the  offender's  office  of  justice^  but 
also  with  fine  and  imprisonment^  &?£r." 

Mr.  President,  the  principle  I  have  endeavored 
to  establish,  is,  that  no  judge  or  other  officer  can, 
«nder  the  (constitution  of  the  United  States,  be  re- 
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violation  oi  some  law^  which   violation  must  be, 
tiot  simply  a  crime  or  misdemeanor,  but  a  Jbigb 
crime  or  misdemeanor. 

But  an  honorable  manager  (Mr.  Rodney)  who 
has  this  morning  referred  to  some  authorities^  as  t'o^ 
other  parts  of  the  case,  h^s  also  contested  the  cor- 
rectness of  the  foregoing  principle,  and  has  intro<i 
duced  the  constitution  of  the  state  of  Pennsylva- 
nia, by  which  he  hath  told  us,-  a  judge  may  by  the 
governor  be  removed  from  office^  without  the  com- 
mission of  any  offence^  upon  the  tote  of  twof 
thirds  of  the  two  Houses  for  his  removal ;  not- 
withstanding that  constitution  hath  a  similar  pro- 
vision for  removal  by  impeachment  as  bath  the  con- 
stitution of  the  United  States.  To  this  I  answer, 
as  we  have  no  stub  provision  in  the  cotistitution  of 
the  United  States,  the  reverse  is  to  be  inferred,  to 
Ivit,  that  the  people  of  the  United  States,  from 
whom  the  constitution  emanated,  did  not  intend 
their  judges  should  be  removed,  however  obnoxi- 
ous they  might  be  to  any  part^  or  to  the  Vibole^  of 
the  legislature,  unless  they  were  guilty  of  some 
high  crime  or  misdemeanor,  and  then  only  by  imj^ 
peachment.  It  is  also  well  known,^  that  the  go- 
vernor of  Pennsylvania,  hath  not  considered  those 
words  in  the  constitution  of  that  state  *^  that  he 
may  remove  the  judges  on  such  address,"  as  being 
imperative.  For  in  a  recent  instance,  where  he 
did  receive  such  address,  instead  of  admitting  the 
construftinn  to  be,  as  was  contended,  ^^you  musf^ 
he  determined  it  to  be  ^*  I  wi/l  not,^'  and  I  have 
h'^d  the  pleasure  of  seeing  that  judge,  sometime 
^ince  that  transaction,  on  the  bench  with  his  bre^i^ 
thren  dispensing  justice.  I  again  repeat  that  a& 
the  framers  of  the  constitution  of  the  United 
States,  did  not  insert  in  their  constitution  such 
clause  as  is  inserted  in  the  constitution  of  Penn- 
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syl vania^  it  is  the  stroiigeat  proof,  that  they  did  not 
mean  a  judge  or  other  officer  should  be  displaced 
by  an  address  of  any  portion  of  t^ie  legislature, 
but  only  according  to  the  constitutional  provi* 
sions. 

The  same  gentleman  (Mr.  Rodney)  has  told  us, 
that  the  tenure  by  wluch  a  judge  holds  his  office,  is 
good  behaviour,  therefore  that  he  is  removatde  for 
misbehaviour  ;  and  further,  that  misbehaviour  and 
misdemeanor  are  synonymous  and  co-extensive« 
Hei-elperfeftly  agree  with  the  honorable  gentlemani 
and  join  issue  with  him.  Misbehaviour  and  misde« 
meaner  are  words  equa^y  extensive  and  correla* 
tive  ;  to  misbehave  or  to  misdemean  is  precisely 
the  same ;  and,  as  I  have  shewn  that  to  misde- 
mean, or,  in  other  words  to  be  guilty  of  a  misde* 
meanor,  is  a  violation  of  some  law  punishable,  so 
of  course  misbehaviour  must  be  the  violation  of  a 
similar  law« 

The  same  .honorable  gentleman  has  mentioned 
the  impeachment  and  conviction  of  Judge  Addison, 
and  hath  told  us  that  he  was  not  impeached  for  the 
breach  of  any  law,  but  only  for  rude  or  unpcilite 
condufl  to  his  brother  judge  ; — that  fbis  objection 
Was  made  with  much  energy  on  his  defence,  but 
that  the  Senate  were  convinced  bv  the  great  talentsi 
and  eloquence  of  Mr.  Dallas,  ana  some  other  gen* 
tleman,  that  the  objection  was  groundless  ;  they 
therefore  convided  and  removed  him,  I  have  not 
here  the  proceedings  against  Judge  Addison,  and 
therefore  it  is  possible  the  Senate  of  Pennsylvania 
erefled  themselves  into  a  court  of  honor  to  punish 
what  they  might  consider  breaches  of  politeness  ; 
but  doth  this  honorable  court  sit  here  to  take  its 
precedents  from  the  state  of  Pennsylvania  or  any 
other  state,  however  respectable  ?  I  should  rather 
hope  that  this  honorable  court  should  furnish  pre* 
cedents^  which  might  be  respedled  and  adopted  by 
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the  different  states.  I  would  also  ask,  when  wa^ 
that  precedent  established  I  Was  it  not  at  a  time 
when  there  is  too  much  reason  to  believe  that  the 
warmth  and  violence  of  party  jhad  more  influence 
in  it  than  justice  ;  and,  that  the  senate  of  Penn- 
sylvania overleaped  their  constitutional  limits  ?— 
but  if  we  are  to  go  to  Pennsylvania  for  a  precedent, 
why  should  we  not  be  guided  by  that,  which  the 
same  state  has  so  recently  given  us  in  a  trial  in 
which  that  gcndeman  bore  so  conspicuous  a  part  ? 
a  precedent  of  acquittal ;  a  precedent  which  wc 
areperfedlly  willing  should  be  adopted,  and  which 
we  trust  will  be  adopted  on  the  present  occa- 
sion. 

My  observations  thus  far  have  been  principally 
with  a  view  to  establish  the  true  construction  of 
our  constitution,  as  relates  to  the  dodlrine  of  im- 
peachment. I,  now,  Mr.  President,  will  proceed 
to  the  particular  case  before  this  honorable  courts 
and  in  the  first  place  I  agree  with  the  hoaorable 
managers,  that  there  is  a  manifest  difference  even 
between  the  credibility  of  witnesses,  and  the  cre- 
dibility of  testimony,  for  I  admit,  if  witnesses  are 
equally  credible,  and  some  swear  that  words  were 
uttered,  or  a61s  were  done,  and  others  that  they 
did  not  hear  the  words,  or  that  they  did  not  see  the 
ads  done,  the  presumption  is  certainly  in  favor  of 
the  positive,  and  against  the  negative  testimony. 
But  this  must  be  admitted  with  considerable  re- 
strictions* 

If,  immediately  after  a  transaction,  there  is  a 
full  and  clear  memory  of  the  words  spoken,  or  the 
a^lsdone,  there  is  great  reason  to  credit  the  testi- 
mony ;  but  even  in  that  case,  if  there  are  a  num- 
ber of  persons  equally  respectable,  having  equal 
opportunity  to  hear  and  see,  and  who  were  atten- 
tive to  what  took  place,  and  none  of  themheard  or 
saw,  what  is   testified  by  a  single  witness,  there 
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would  be  great  reascm  to  suspect  the  affirmative 
witness  to  be  mistaken ;  more  so  if  the  transacii* 
ims  had  happened  for  some  years  antecedent  to  the 
ejcamination. 

But,  as  to  Heathy  we  do  not  contradifl  him 
merely  by  negative  testimony  ;  we  contradict  him 
by  a  series  of  positive  fa6ks*  which  my  honorable 
colleague  (Mr.  Key)  has  detailed,  proved  by  chaw 
rafters,  whose  veracity  cannot  be  doubted^  which 
positive  fafts  incontestibly  shew  that  what  he  swore 
never  could  have  taken  place.  And,  here  again, 
permit  me,  sir,  to  make  a  farther  observatioh^ 
that,  where  a  person  is  charged  criminally  for 
words  he  is  supposed  to  have  uttered,  these  words 
ought  to  be  proved  witb  precision.  Every  witness 
on  tjb/s  occasion,  who  haih  been  examined  as  tb 
expressions  used  by  my  honorable  client,  either 
on  the  one  or  other  charge,  which  are  held  as  ex* 
cepdonable,  declares  he  cannot  pretend  to  recoU 
lect  the  express  words  uttered  by  the  judge,  but 
only  to  state  what  at  this  distance  ot  time,  he 
can  consider  the  amount  of  what  was  said.  Nay, 
Messrs.  Lewis  and  Dallas  declare  further,  that  they 
cannot  pretend  to  say  with  accuracy,  what  part  of 
the  conversation,  of  which  they  give  testimony, 
took  place  on  the  first  or  the  second  day,  or  in 
what  order.  Such  kind  of  testimony,  therefore, 
ought  to  be  received  with  great  caution,  and  not 
to  be  considered  as  conclusive*  On  this  subject 
1  will  trouble  this  honorable  court  with  a  passage 
from  M*Nally's  treatise  on  evidence,  page  518. 

^^  It  is  no  evidence  in  a  criminal  case,  that  the 
<]efendant  said  so  and  so,  or  in  other  words  to  the 
like  effeft,  because  the  court  must  know  the  very 
words  to  judge  of  their  force  and  effect.  2  Hawk, 
ca.  46. 

"  And  the  reason  of  this  rule  is,  that  of  words 
spoken,  there  can  be  no  tenor,  that  is  transcript, 
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for  there  is  no  originai  to  oompare  tliein  with,  as 
there  is  of  words  written  :  and  though  there  have 
been  attempts  to  piead  a  tenor  of  words  spoken,  it, 
has  never  been  allowed.  And  therefore  if  a  plaiii- 
tiff  declares  for  words  spoken,  a  variance,  in  the 
omission  or  addition  of  a  word,  is  not  material, 
and  it  is  sufficient,  if  so  many  of  the  words  be 
proved  and  found  as  are  in  themselves  actionable. 
12.  Vin.  abr.  68.  pi.  46. 

^^  So  in  Hussey  vs.  Cooke,  £asbQr,  !&•  iac  1. 
in  the  Star-chamber.  The  court  faeld^  that  if  a 
witness  depose  that  a  defendant  did  persuade  a  jv- 
ror  to  appear  and  to  do  him  reasonable  &vor,  or 
words  to  the  like  efie£V,  this  is  no  sufficient  proof 
in  criminals,  because  the  court  must  know  the 
very  words  to  judge  of  their  force  and  dBe£^« 
Hob.  294.  Fos.  200.  1  Hafe,  p.  6.   111.  Kel.  14. 

*^  Hale,  Coke,  and  Foster,  fully  justify  the 
principle  of  this  rule*  Foster  says,  as  to  mere 
H'ords  supposed  to  be  treasonable,  they  diSer 
widely  from  writings  in  point  of  real  malignity, 
and  proper  evidence.  They  are  always  liable  to 
great. misconstruction  from  the  ignorance  or  inat- 
t^ntioq  of  the  hearers,  and  too  often  from  a  motive 
truly  criminid.  And  therefore  I  choose  to  adhere 
to  the  rule  which  hath  been  laid  down  on  more  oc- 
casions than  one  since  the  revolution^  that  loose 
words  to  any  act  or  cksign  are  not  overt-acts  of 
treason.     Fost.  200. 

**  Keyling  says,  I  see  no  difference  between 
words  reduced  into  writing  and  words  spoken. 
Foster  answers?  the  difference  appeareth  to  me  to 
be  very  great,  and  lieth  here.  Seditious  writings 
are  permanent  things,  and  if  published,  they  scat- 
ter the  poison  far  and  wide.  1  hey  are  acts  of  de- 
liberation capable  of  satisfactory  proof,  and  not  or- 
dinarily liable  to  misconstruction  ;.at  least  they  are 
submitted  to  the  judgment  of  the  court,   naked 
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and  iindis^ised  as  they  come  out  of  tlie  author's 
hands.  Words  are  transient  and  fleeting  as  the 
wind,  tlie  poison  tliey  scatter  is  at  the  worst  confine 
ed  to  the  narrow  circle  of  a  few  hearers :  they 
are  frequently  the  effect  of  sudden  transport,  easily 
misunderstood  and  often  misrepeated.  Keyling 
13.  Fos.2(X). 

**  The  suppression  of  a  word  or  syllable  may 
change  the  sense ;  so  the  change  of  an  emphasis* 
So  words  spoken  in  exclamation,  conveying  by 
sound  and  gesture  surprise  and  abhorrence,  may 
be  represented  in  evidence  as  spoken  biasphemous- 
lyor  seditiously.'* 

Sir  Michael  Foster,  a  judge  whose  worth  has 
seldom  been  equalled,  perhaps  never  surpassed, 
and  who  has  so  correflly  observed,  that  a  popular 
judge,  that  is,  one  who  in  his  decisions  seeks 
after  popularity,  was  one  of  the  most  contempti- 
ble beings  in  the  world,  is  referred  to  as  an  autho- 
rity. 

This  principle  equally  applies,  where  a  person 
is  charged  criminally  on  account  of  words  spoken, 
whether  the  offence  is  supposed  to  be  treason,  or 
only  misdemeanor ;  the  case  referred  to  in  Hobart, 
page  294,  is  an  authority  in  point  ;-^it  is  true,  this 
case  was  determined  in  the  Star  chamber^  but  be- 
ing determined  in  favor  of  the  person  accused,  it 
becomes  an  higher  authority— ^-Siar  chamber  cases 
are  only  complained  of  on  account  of  their  oppres- 
sion. 

I  will  now,  Mr.  President,  proceed  to  consider 
the  conduct  of  my  honorable  client  on  the  trial  of 
Fries,  and  to  examine  the  law  upon  that  case,  and 
of  course  to  investigate  the  rights  of  judges,  in 
criminal  cases,  as  well  as  the  rights  of  attornies. 
1  do  not  mean  to  go  minutely  into  the  testimony. 
Which  has  been  given  in  that  case;  but,  takinjj  it 
up  on  that  given  by  Messrs.  Lewis  and  Dallas,  to 
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examine  whether  the  court  is  to  controul  the  coun- 
sel, or  to  be  mere  cyphers,  destitute  of  authority 
to  restrain  and  keep  within  bounds  the  lawyers 
when  acting  improperly.  The  whole  of  the  prac* 
tice,  of  which  I  have  heard,  during  this  trial,  as 
being  usual  in  the  courts  of  Pennsylvania  and 
Virginia,  hath  been  to  mc  at  least  as  novel  as  the 
conduct  of  judge  Chase  appears  to  have  been  to  the 
honorable  managers.  '  /,  sir,  have  always  consi- 
dered it  the  province  of  the  court  in  the  course  of  a 
trial  in  all  cases,  whether  civil  or  criminal,  to  de- 
clare  what  is  the  law.  This  right  is  admitted  in 
civil  cases,  but,  it  seems,  is  denied  in  criminal. 
And  therefore,  it  is  contended,  that  in  criminal 
cases  counsel  have  a  right  to  address  the  jury  upon 
the  law,  and  to  urge  them  to  determine  the  law  in 
contradiction  to  the  decision  of  the  court.  How 
doth  the  jury  acquire  the  power  of  deciding  the 
law  in  any  case  ?  Because,  upon  the  general  issue, 
liAving  a  right  to  give  a  general  verdict,  which 
involves  both  law  and  fact,  the  jury  incidentally 
have  the  power  to  decide  the  law.  But  this  doth 
not  authorise  them  to  give  a  verdict  contrary  to  law. 
When  a  case  comes  before  a  jury,  the  court  informs 
them  what  is  the  law  if  they  believe  the  factsgiven  in 
evidence  ;  if  they  do  believe  the  facts  they  are  bound 
in  duty  to  decide  according  to  the  law  thus  ex- 
plained to  them  by  the  court.  The  decision  oug/jt 
to  be  the  same  as  if  the  facts  had  been  found  by  the 
jury  in  a  special  verdict,  and  the  law  left  to  the 
court.  The  jury,  I  admit,  have  the  power  to  de- 
cide  the  law  contrary  to  the  direction  of  the  court, 
but  I  deny  that  they  have  a  rig/jt  to  do  it.  No 
person  will  deny  that  it  is  much  more  proper  for 
the  court  to  decide  the  law  than  that  it  should  de. 
pcnd  upon  jurors,  who  in  general  are  ignorant  of 
the  law.  In  civil  cases,  a  jury  sometimes  give  a 
verdict  contrary  to  the  direction  of  the  court,  but 
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the  court  correct  this  abuse  of  power  by  interposing 
and  granting  a  new  trial,  thereby  correcting  the 
evils  which  wouJd  result  from  such  abuse. 

Let  us  then  examine  this  question  as  to  criminal 
cases.  Is  it  not  as  important  to  society,  that  there 
should  be  uniform  and  fixed  principles  for  the  de- 
cision in  criminal  as  in  civil  cases  ?  Would  it  not 
be  highly  improper  that  one  man  should  be  con- 
vidled  for  a  crime,  and  another  who  had  committed 
the  same,  be  acquitted,  merely  from  the  passions, 
prejudices  or  ignorance  of  jurors,  influenced 
thereby  to  decide  the  law,  differently  in  the  diiferent 
cases,  diough  perfe6lly  similar  in  criminality  ?  No 
person  can  doubt  on  this  subje<5>. 

Where  then  is  the  difference  between  civil  and 
criminal  cases  ?  It  is  not  that  the  jury  have  a 
greater  right  to  decide  the  law  in  the  last  than  in 
the  Jirst ;  but,  that  having  the  ppwer  to  give  a  ge- 
neral verdifel,  which  incidentally  involves  the  law, 
they  may  give  a  verdict  contrary  to  law,  and  con- 
trary to  the  direfilion  of  the  court;  and  the  courts 
of  justice,  not  having  in  criminal  cases,  through 
tenderness,  enforced  the  remedy  of  a  new  trial,  the 
abuse  of  power,  thus  praflised  in  some  cases  by 
juries,  have  been  uncorredled.  No  person  can 
doubt,  but  that  juries  in  criminal  as  well  as  in  civil 
cases  ongbt  to  give  their  verdidl  according  to  law, 
and,  whenever  they  do  not,  they  arc  answerable  to 
their  consciences  and  to  their  God,  however  they 
may  be  exempt  from  human  punishment. 

The  rigbt  of  the  court  to  decide  the  law  is  the 
same  in  criminal  as  in  civil  cases.  If  there  is  a 
demurrer  to  an  indictment,  the  court  decides  with- 
cut  the  intervention  of  a  jury.  IF  there  is  a  de- 
murrer  to  evidence,  the  court  decides  the  law — so 
if  a  special  vcr(lii>  is  found,  wliich  may  be  found 
in  a  criminal,  a'i  well  as  in  a  civil  suit. 
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The  poioer  of  the  jury,  as  I  have  before  said,  to 
decide  against  law,  doth  not  give  them  the  rights 
any  more  than  the  power  of  a  person  to  knock  down 
a  man  weaker  than  himself  gives  him  the  right  so 
to  do.  And  if  juries  in  any  case,  knowingly  give  a 
verdivfl  contrary  to  the  law,  instead  of  a£\ing  im* 
partially  i  which  is  the  duty  of  a  jury,  they  aft  with 
criminal  partiality. 

So  great  is  the  difference  of  sentiment  between 
the  honorable  managers,  and  some  of  the  witnesses, 
who  have  been  examined  in  this  trial,  and  myself, 
upon  the  right  of  juries  to  decide  the  law  in  crimi-^ 
nal  cases,  that  in  confirmation  of  my  own  $enti« 
ments,  and  to  convince  this  honorable  court  I  da 
not  wish  to  impose  upon  them,,  I  hope  I  shall  be 
indulged  in  reading  to  them  a  very  respectable 
authority  upon  this  subjed.  It  will  be  found  in 
Co.  Lit.  155,  as  follows  t 

*' The  most  usual  trial  of  matters  of  fafV,  is  by 
twelve  such  men ;  for,  ad  questionent  Jacti  nort 
respondent  judices ;  and  matters  in  law  the 
judges  ought  to  decide  and  discuss  ;  for,  ad  ques- 
tionem  juris  non  respondent  juratores*^  Upon 
this  is  the  following  note  : 

"  This  decantatum^  as  Lord  Chief  Justice 
Vaughan  calls  it  on  account  of  its  frequency  in  the 
books,  about  the  respcflive  provinces  of  judge  and 
jur)i,  hath,  since  Lord  Coke's  time,  become  the 
subjedl  of  very  heated  controversy  especially  on 
prosecutions  for  state  libels  ;  some  aiming  to  ren- 
der juries  wholly  dependent  on  the  judge  for  mat- 
ters of  law,  and  others  contending  for  nearly  a 
complete  and  unqualified  independence*" 

**  In  rcspedl  to  my  own  ideas  on  this  subje£t, 
snys  Mr.  Hargravc,  they  are  at  present  to  this 
cfTea,. 

*'0n  the  one  hand,  as  the  jury  may  as  often  as 
they  think  fit,  find  a  general  vcrdicl,  I  theforc  think 
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it  unquestionable,  that  they  so  far  may  decide  upori 
the  law  as  well  as  fa6l,  such  a  verdict  necessarily 
involving  both.  In  this  I  have  the  authority  of 
Littleton  himself,  who  writes,  that  if  the  inquest 
will  take  upon  them  the  knowledge  of  the  law  upon 
the  matter,  they  may  give  their  verdict  generally  : 

"  But  on  the  other  hand  I  think  it  seems  clear^' 
that  questions  of  law  generally  and  more  properly 
belong  to  the  judges ;  and  that,  exclusively  of  the 
fitness  of  having  the  law  expounded  by  those  who 
are  trained  to  the  knowledge  of  it  by  long  study 
and  practice,  this  appears  from  various  considera- 
tions. 

*'  1st;  If  the  parties  litigatiiig,  agree  in  their 
IFacts,  the  cause  can  never  go  to  a  jury,  but  is  tried 
bn  a  demun-er ;  it  being  a  rule,  and  1  believe  with- 
out exception,  that  issues  in  law  are  ever  deter- 
hiined  by  the  judges,  and  only  issues  of  fact  are 
tried  by  a  jury* 

**  2(1,  Even  when  ah  issiie  in  fact  is  joined,  and 
comes  before  a  jury  tor  trial,  either  party,  by  de- 
murring to  evidence,  which  includes  an  admission 
of  the  fact  to  which  the  evidence  applies,  may  so 
far  draw  the  Cause  from  the  cognizance  of  the  jury, 
for  in  that  case  the  law  is  reserved  for  the  decision 
bf  thie  court  from  which  the  issue  of  the  fact  comes ^ 
and  the  jury  is  cither  discharged,  or  at  the  utmost^ 
bnly  ascertains  the  damages. 

"  3d.  The  jury  is  supposed  to  be  so  iriadequatci 
id  finding  out  the  law,  that  it  is  incumbent  upon 
the  judge  who  presides  at  the  trial,  to  inform  them 
what  the  law  is  ;  and,  als  a  check  to  the  judge  in 
the  discharge  of  this  duty,  cither  party  may,  under 
the  statute  of  Westminster,  the  2d.  C.  31.  make 
his  exception  in  writing  to  the  judges  direflion, 
and  inforce  its  being  made  a  part  of  the  record,  so 
as  afterwards  to  found  error  upon  it, 
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**  4th.  The  jury  is  ever  at  liberty  to  give  a  spe* 
cial  verdict,  the  nature  of  which  is  to  find  the  fact 
at  large,  and  leave  the  conclusion  of  law  to  the 
judges  of  the  court  from  which  the  issue  comes. 
Formerly  indeed  it  was  doubted,  whether  in  cer- 
tain  cases  in  which  the  issue  was  of  a  very  limited 
and  restrained  kind,  the  jury  was  not  bound  to  find 
a  general  verdict.  But  the  contrary  was  settled  in 
Dowman's  case,  9.  Coke,  11.  b.  and  the  rule  now 
holds  both  in  criminal  and  civil  cases  without  ex* 
ception. 

'*  Sih.  Whilst  attaints,  which  still  subsist  in  law 
,^ere  in  use,  it  was  hazardous  in  a  jury  to  find  1 
general  verdict  where  the  case  was  doubtful,  and 
they  were  apprized  of  it  by  the  judges,  because 
if  they  mistook  the  law,  they  were  in  danger  of  an 
attaint. 

*'  6th.  If  the  jury  find  the  facts  specially,  and  add 
their  conclusion  as  to  the  law,  it  is  not  binding  on 
judges,  but  they  have  a  right  to  controul  the  ver- 
dict, and  declare  the  law  as  they  conceive  it  to  be, 

"  7th,  The.courts  have  long  exercised  the  power 
of  granting  new. trials  in  civil  cases  where  the  jury 
find  against  that,  which  the  judge  trying  the  cause, 
or  the  court  at  large,  holds  to  be  law ;  or  where  the 
jury  find  a  general  verdict,  and  the  court  conceives 
that  on  account  of  difficulty  of  law  there  ought  to 
have  been  a  special  one.  Though  tooincrimiriai 
and  penal  cases,  the  judges  do  not  claim  such  a 
discretion  against  persons  acquitted,  the  reason  I 
presume  is  in  respect  of  the  rule  that  nemo  bis 
punitiir  aut  vexatur  pro  eodem  dilecto^  or  the  hard- 
ship which  would  arise  from  allowing  a  person  to 
be  put  twice  in  jeopardy  for  one  ofience,  and  if  this 
be  so«  it  only  shews  that  on  that  account,  an  ex- 
ception is  made  to  a  general  rule.  Upon  the  whole, 
as  my  mind  is  affected  with  this  interesting  subject 
the  result  is,  that  the  immediate  and  direct  right  of 
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deciding  upon  questions  of  law,  is  entrusted  to  the 
judges ;  that  in  a  jury  it  is  only  incidental ;  that 
in  the  exercise  of  this  incidental  right  the  latter 
are  not  only  placed  under  the^  superintendence  of 
the  former,  but  are  in  some  degree  controllable 
by  them ;  and  therefore,  that  in  all  points  of  law^ 
arising  on  a  trial,  juries  ought  to  shew  the  most 
respectful  deference  to  the  advice  and  recommen- 
dation of  judges.  In  favour  of  this  conclusion, 
the  conduct  of  juries  bears  ample  testimony  ;  for 
to  their  honor  it  should  be  remembered,  that  the 
examples  of  their  resisting  the  advice  of  a  judge,  in 
points  of  law,  are  rare,  except  where  they  have 
been  provoked  into  such  an  opposition  by  the 
grossness  of  his  own  misconduCt,  or  betrayed  into 
an  unjust  suspicion  of  his  integrity  by  the  misre- 
presentations and  ill  practices  of  others*  In  civil 
cases,  particularly  where  the  title  to  real  property 
is  in  question,  juries  almost  universally  find  a 
special  verdiCl  as  often  as  the  judge  recommends 
their  so  doing  ;  and,  though  in  criminal  cases 
special  verdiCls  are  not  frequent,  it  is  not  from  any 
averseness  to  them  in  juries,  but  from  the  nature 
of  criminal  causes,  which  generally  depend  more 
upon  the  evidence  of  fatis  than  any  difficulty  of 
law.  Nor  is  it  any  small  merit  in  this  arrange- 
ment, that  in  consequence  of  it,  every  person  ac- 
cused of  a  civil  crime,  is  enabled  by  the  general 
plea  of  not  guilty,  to  have  the  benefit  of  a  trial, 
in  which  the  judge  and  jury  are  a  check  upon  each 
other ;  and  that  this  benefit  may  be  always  enjoyed, 
except  in  such  small  ofiences  as  are  left  to  the 
summary  jurisdiction  of  a  justice  of  the  peace, 
which  exception,  from  the  necessity  of  the  times^ 
is  continually  increasing,  but  which  however  can- 
not be  too  cautiously  extended  to  new  objeCts. 
Thus  considered,  the  distinction  between  the  office 
of  judge  and  jury  seems  to  claim  our   utmost 
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fespe6l.  May  this  wise  distribution  of  power  be- 
tween the  two,  long  continue  to  flourish,  unspoiled 
either  by  the  proud  encroachments  of  ill  designing 
judges^  or  the  wi/(/  presumption  of  licentious 
juries.^^ 

In  this  prayer  I  most  cordially  join,  and  with 
the  learned  commentator,  hope  that  this  wise  dis« 
tribution  of  power  may  long  continue  to  flourish 
unimpaired  either  by  the  proud  encroachments  of 
ill  designing  judges,  or  the  wild  presumption  of 
licentious  jurors.  Such  as  I  have  here  stated,  I 
consider  the  principles  of  the  English  law,  and  to 
these  principles  I  cheerfully  subscribe. 

But  the  principles  adopted  on  this  impeachment, 
.  and  advocated,  as  I  dKlerstand,  by  the  honorable 
managers,  appear  to  me  to  have  a  dired  tendency 
to  break  down  every  barrier  between  the  province 
of  the  court  and  the  jury,  giving  every  thing  to  the 
latter  and  nothing  to  the  former  ;  and  so  far  from 
placing  them  or  the  counsel  under  the  direflion  and 
controul  pf  the  court,  prohibit  the  court  from 
restraining  either  the  jury  or  the  counsel,  under 
the  danger  of  impeachment.  I  difier  with  them, 
If  in  any  case  the  law  is  known  to  be  settled  by  a 
uniformity  of  decisions,  a  court  of  justice  degrade^ 
itself  if  it  permits  counsel  to  take  up  their  time  in 
arguing  against  it.  If  the  question  is  rot  consi- 
dered as  fully  settled,  counsel  certainly  ought  to 
be  heard,  but  it  is  to  the  court  they  ought  to  ad« 
dress  themselves.  In  England  the  first  lawyers 
who  have  ever  existed,  have  not  thought  themselves 
degraded  by  arguing  the  law  in  criminal  as  Well  as 
in  civil  cases,  before  the  court.  If  counsel  should 
attempt  to  impose  on  the  jury  what  is  not  law,  is 
the  court  to  sit  tamely  by,  and  suffer  them  to  pror 
ceed  ?  Such  has  not  been  the  pradice  in  the  courts 
which  I  have  attended.  Where  the  law  is  knowi> 
ftp  be  settled,  or  where^  upon  application  to  th^ 
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.  court,  a  determination  is  given,  the  counsel  must 
ffp  before  the  jury  upon  the  fadt,  and  endeavor  to 

77^  ^T^b^^"^^^^^  ^^^  ^^^y  ^^^  shew  that  it  doth  not  come 
J^  7  /    hin  the  law  as  established ;  for  should  counsel 
!mpt  to  state  any  thing  to  the  jury,  which  ap- 
irs  designed  to  controvert  the  law  as  declared, 
ty  are  immediately  stopped  by  the  court,  and  to 
rsist  would  be  considered  highly  indecorous,  nor 
Olid  the  court  permit  it  ta  be  done.     In  Mary- 
id  the  lawyers  do  not  claim  as  a  constitutional 
j^t,  to  mislead  and^deceive  the  judges,  much  less 
mislead  and  deceive  the  jurors,  free  from  any 
introul  of  the  court. 

But  it  has  been  said  that  jwjks  are'  most  proper 

I  decide  the  law  in   criminaP  eases,  thereby  to 

revent  a  criminal  from  being  borne  down  and  op^ 

ressed  by  the  weight  of  the  prosecuting  power* 

V^hat  case  can  arise  in  this  country,  to  which  this 

rgument  can  apply  ?     In  England,  before  the  ru- 

olution,  while   judges   were   dependant   on  the 

crown,  if  also  wicked  and  corrupt,   there  might, 

where  government  was  interested,  be  some  such 

cases.     But  is  our  situation  to  be  compared  to  that 

of  England,  at  that  time  ?     If  so,  it  was  not  worth 

while  for  us  to  have  taken  upon  ourselves  the  risks 

of  the  late  revolution  to  have  changed  our  govern- 

jment. 

Is  there  any  thing  to  induce  judges  to  oppress 
^ny  individual  even  though  offensive  to  govern- 
ment, while  they  are  independent  ?  Any  danger 
of  that  kind  is  to  be  apprehended  from  judges  who 
are  dependent. 

And  hence  flowed  the  great  constitutional  pro- 
vision, which  secures  the  independence  of  the 
judges^  which  secures  them  from  being  removed 
or  punished  while  they  discharge  their  duty. 

What  probability  is  there  that  a  judge  would  do 
jinjustice  to  any  person  with  a  view  to  please  any 
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party,  when  he  could  have  but  very  little  prospect 
of  rev)ardj  and  would  be  sure  that  though  he  did 
his  duty  he  could  not  be  removed  from  oflSice  or 
exposed  to  injury? 

I  wish  this  honorable  court  to  reflefl  on  the 
nature  of  man.  In  a  government  like  ours,  there 
will  always  be  majorities  and  minorities.  Mino- 
rities will  often  be  powerful,  and  frequently  in  due 
time  become  majorities :  If  a  judge  should  do  an 
a£l  pleasing  to  th^  majority,  he  must  know  it  may 
render  him  hateful  to  the  minority,  who  in  course 
of  events,  may  get  the  power  in  their  hands.  If  he 
endeavors  to  ingratiate  himself  with  the  minority, 
he  exposes  himself  to  the  displeasure  of  the  ruling 
majority.  It  is  the  duty  of  a  judge  to  enforce  the 
lavjs^  nubile  they  exists  however  unpopular  those 
laws  may  be  to  any  portion  of  the  community.  If 
he  enforces  such  laws,  he  will  gain  the  approbation 
of  one  party,  but  he  will  as  certainly  be  disapproved 
by  the  other.  Would  you  then  wish  that  your 
judges  should  be  exposed  to  be  removed  from  office 
because,  by  the  most  honest  conduct^  they  had  dis- 
pleased one  party  or  the  other,  and  leave  them  at 
the  mercy  of  those  who  should  from  time  to  time, 
hold  the  power  of  government  in  their  own  hands? 
No,  it  is  the  sacred  independence  of  the  judiciary, 
and  that  alone^  which  can  be  the  best  security  that 
the  judges  shall  not  a£l  with  oppression. 

•  But  let  me  ask  further,  are  juries  more  free  from 
undue  influence  than  judges  ?  Have  they  greater 
inducements  to  do  what  is  right  ?  They  do  not 
possess  the  elevated  situation  of  the  judges,  they 
feel  not  the  same  responsibility ;  whatever  may  be 
the  impropriety  of  their  conduct,  it  would  probably 
be  scarcely  heard  of  out  of  their  own  neighborhood, 
not  long  even  there.  They  are  liable  to  all  the 
political  prejudices  of  men  devoted  to  the  different 
parties  which  may  exist.     They  are  generally  men 
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totally  ignoram  of  the  law ;  nay,  I  shall  prove  when 
I  cotne  to  speak  of  Basset's  case,  that  though  the 
managers  contend  the  jury  should  decide  the  law, 
yet  ignorance  of  the  law  is  by  them  considered  the 
first  recommendation  of,  nay,  a  necessary  requisite 
for  a  juror ! 

Can  it  then  be  wise  to  reduce  a  judge  to  the  hu- 
miliating situation  of  having  the  law  decided  by 
such  a  body,  exposed  to  be  led  into  error  by  the 
ingenuity  of  counsel  ?  Can  it  be  the  wish  of  this 
/  court  to  trust  their  property,  their  lives,  all  that  is 
most  dear  to  them,  even  as  to  legal  questions^  to 
the  wild  ideas  of  jurors,  liable  to  all  the  frailties 
of  human  nature,  in  preference  to  the  sound  dis* 
cretion  of  judges  well  skilled  in  the  law^  and  hold- 
ing a  high  and  responsible  station  ? 

Having  laid  down  these  general  principles  as  to 
the  relative  rights  and  duties  of  the  court,  the  bar, 
and  the  jury,  I  shall  proceed  with  my  honorable 
client  to  the  state  of  Pennsylvania. 

It  was  known  that  John  Fries,  charged  with 
treason,  had,  on  a  former  trial,  been  found  guilty, 
and  that  a  new  trial  had  been  granted  upon  a  sug- 
gestion,  which  I  hope  will  not  become  a  precedent 
—will  never  be  a  rule  for  decisions.  When  I  say 
this,  I  mean  not  to  detract  from  the  merit  of  that 
highly  respectable  character  who  presided,  and 
who  granted  the  new  trial.  His  conduct  flowed,  I 
am  convinced,  from  his  humanity ;  his  was  the 
error  of  the  heart,  not  of  the  head.  It  was  an  hp- 
nest,  nay  an  amiable  error.  My  honorable  client 
knew,  when  he  arrived  at  Philadelphia,  that  the 
trial  of  Fries  was  to  take  place  that  term.  He  has 
been  acknowledged  by  the  honorable  managers,  to 
be  a  gentleman  of  the  highest  legal  talents.  In 
this  they  have  only  done  him  justice  ;  and  have 
been  as  prodigal  of  their  praise  as  his  warmest 
friends  could  have  wished.     It  would  have  givea 
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hie  great  pleasure  if  they  had  been  visjmt  in  cf. 
pressing  their  sense  of  his  integrity.  He  had  been 
in  the  praftice  of  the  law  for  forty  years,  and  also 
ajudge  for  a  number  of  years,  and  for  about  six 
yfears  I  believe,  presided  in  the  criminal  court  of 
Baltimore  county,  where,  during  that  time,  there 
were  more  criminal  trials  probably  than  in  any 
othercourt  in  America.  I  believe  Ispcak  mode- 
rately,  when  I  say  that  I  have  attended  on  behalf 
6f  the  state,  at  least  five  thousand  criminal  trials  in 
that  court.  From  those  circumstances  it  is  to  be 
presumed  that  he  was  not  deficient  in  knowledge  of 
what  related  to  criminal  proceedings,  but  would 
he  have  acted  the  part  of  an  upright  judge,  if  he 
had  not  endeavored  to  make  himself  master  of  the 
law  of  treason,  when  a  case  of  that  nature  was 
about  to  come  before  him  ;  particularly  the  law  of 
treason,  as  it  related  (o  levying  war  agamst  the 
United  States,  or  in  adhering  to  those  who  levied 
war  against  them,  which  is  the  only  kind  of  trea- 
son that  our  constitution  acknowledges ;  although 
I  have  heard  1  must  own,  of  /r^^^^?;/ against  the 
principles  of  the  constitution,  and  treason  against 
the  sovereignty  of  the  people,  words  well  enough 
suited  to  a  popular  harangue^  or  a  news-paper  essay, 
but  not  for  a  court  of  justice. 

When  judge  Chase  arrived  at  Philadelphia  he 
had  the  advantage  of  perusing  the  notes  of  judge 
Peters  and  the  district  attorney,  relating  to  the 
former  trial ;  he  thereby  became  well  acquainted 
with  all  the  points  at  that  time  made  by  the  counsel 
for  Fries  ;  and  Mr.  Lewis  has  sworn,  that  all  the 
points  which  were  intended  to  have  been  made  be- 
fore judge  Chase,  had  been  made  at  the  former 
trial.  Wliy  then  should  the  court  either  wish,  or 
be  obliged  to  hear  counsel  again  on  the  law  ?  In 
two  previous  cases  the  law  had  been  settled.  Judge 
Tatcrson,  u  gentleman  of  the   first  abilities,  miki 
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dhd  amiable,  whom  no  person  will  charge  with  be^^^ 
ing  of  a  vindidive  oppressive  disposition,  and  who 
certainly  has  more  suavity  of  manners  than  my 
honorable  client  had,  after  a  most  patient  and  full 
hearing,  where  eminent  counsel  attended,  decided 
the  law  as  was  decided  by  the  respondent.  Judge 
iredeli,  whose  encomium  has  been  most  justly 

f riven  us  by   the  managers,  a  {gentleman  of  great 
egal  talents,  than  whom  no  worthier  man  has  left 
this  for  a  better  world ;  and  who,  while  living, 
honored  nie  with  his  friendship,  after  having  heard 
Messrs.  Lewis  and  ]>allas,  and  after  full  and  pa-^ 
tient  investigation,  gave^  in  the  case  of  Fries  him- 
self, a  similar  decision  ;  in  both  which  opinions 
judge   Peters  perfe^ly  coiilcided.      Under  these 
circumstances,  judge  Chase,  who  had  no  doubt  o^ 
the  propriety  of  those  decisions,  to  ptevent  waste 
t>f  time  when  there  was  so  much  business  to  tran- 
3a£^,  and  to  facilitate  the  business,  thought  it  best 
to  inform  the  counsel  on  each  side,  that  the  court 
considered  the  law  to  be  settled,  and  in  what  man* 
her.  For  which  purpose  they  delivered  to  the  clerk; 
three  copies  of.  their  opinion,  one  for  the  counsel 
bn  each  side,  the  third  to  be  given  to  the  jury^ 
when  they  left  the  bar.     On  this  subjedl,  Mr. 
Lewis^  in  his  testimony,  said  it  was  to  be  given  to 
the  jury  when  the  counsel  for  the  United  States  had 
opened,  oi"  after  he  had  closed  the  pleadings,  but 
he  believed  the  last.     Mr*  Rawle  is  clear  that  it 
was  to  begiveti  to  them,  when  the  case  was  finish* 
ed,  to  take  out  with  them« 

No  gentleman  on  behalf  of  the  impeachihent  has 
denied  the  corredlness  of  this  opinion.  But  the 
criminality  of  the  judge,  is,  we  are  told,  not  in 
tbe  opinion  itself,  but  in  the  manner  and  the  time 
in  which  it  was  given. 

Was  there  any  thing  improper  that  the  opinion 
should  be  reduced  to  ivrinng  ?      Why  are  opi- 
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those  to  whom  given  ;  for  this  purpose  they  ought 
to  be  perfedJly  understood,  and  in  no  degfte  sub- 
ject to  misconception  ;  delivering  the  opinion,  in 
writings  greatly  facilitates  these  obje6ls  ;  if  there-' 
fore  it  was  proper  to  give  an  opinion,  it  was  meru 
torious  to  reduce  it  to  writing,  and  judge  Chase, 
in  so  doing,  most  certainly  acted  with  the  strictest 
propriety*  And,  unless  a  court  of  justice  is  bound 
to  sit  and  hear  counsel  on  points  of  law,  where  they 
themselves  have  no  doubts,  before  they  giv6  their 
opinion,  my  honorable  client  could  not  be  incor-^ 
rect  in  delivering  it  at  the  time  when  it  was  deli- 
vered. If  the  opinion  was  proper^  how,  I  pray^ 
could  any  injury  be  done  to  Fries  by  its  being  deli- 
vered ?  The  honorable  managers  say,  it  was  in^ 
tended  to  influence  the  jury.  In  the  first  place, 
this  assertion  is  not  supported  by  the  evidence. 
When  the  paper  was  thrown  on  the  clerk's  table, 
not  one  word  was  said  of  its  contents  ;  nor  did  the 
court  declare  any  opinion  on  Fries*$  case.  They 
only  determined  the  indidment  correct  in  point  ot 
form,  and  not  liable  to  be  quashed.  They  deter- 
mined that  the  overt  acts  stated  were  overt  a£ts  of 
treason,  if  Fries  had  committed  them,  but  whether 
Fries  had  committed  those  a6ts  remained  for  the 
jury  to  determine  upon  the  evidence  ;  as  to  that 
part  of  the  case  the  court  gave  no  opinion.  But 
the  honorable  managers  have  told  us  that  Judge 
Chase  must  have  known  what  were  the  facts  in  the 
case,  because  they  had  been  disclosed  in  the  former 
trial.  And  I  pray  you,  sir,  if  he  had  that  know- 
ledge, could  it  alter  the  law  in  the  case^  or  render 
the  declaration  of  what  the  law  was,  more  impro* 
per  ?  But,  as  a  new  trial  was  granted,  the  judge 
could  not  know  what  additional  evidence  might  be 
brought  forward  to  vary  the  case  from  its  former 
appearance. 
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'Hot  did,  sir,  the  judge's  conduft,  either  impro* 
perly  influence,  nor  was  it  intended  so  to  influence, 
the  jury.  No  copy  of  the  opinion  would  have 
been  taken  but  for  the  condu6l  of  Mr.  Lewis,  and 
no  testimony  has  been  offered  to  shew  the  least  pro- 
bability,  that  one  single  jury  man  ever  saw  the 
copy,  or  knew  one  word  of  its  contents.  Nay, 
sir,  it  is  proved,  that  judge  Ch2ise  look  uncommon 
pains  to  prevent  any  of  the  jurors  from  being  pre- 
judiced against  Fries  ;  for,  although  a  great  num. 
berof  cnif^inals  indicted  for  si^dition,  submitted 
to  the  court  before  Fries  was  put  upon  his  trial,  the 
judge  would  not  permit  one  single  wiiness^  who 
was  summoned  against  Fries,  to  be  examined  on 
the  submissions,  least  the  jury ,  by  an  examination, 
which  would  have  been,  as  to  fVies,  ex  parte, 
might  take  up  prejudices  against  him.  This,  Mr. 
President,  was  an  act  of  the  judge  that  carries  with 
it  the  most  convincing  proof,  that  he  hud  no  ivisb 
to  oppress  Fries^  or  to  prevent  bimjrom  hailing  an 
impartial  tric^l :  and  I  pray  that  this  circumstance 
may  be  deeply  impressed  on  the  mind  of  every  mem- 
ber of  this  honorable  court. 

But  if  the  opinion  had  been  publicly  read  and 
known,  how  could  it  have  injured  Fries  ?  He  was 
to  have  an  impartial  trial.  What  is  the  meaning 
of  ihese  expressions  ?  It  is  a  trial  according  to 
law  and  faft,  in  which,  if  he  is  proved  innocent, 
he  shall  be  acquitted  ;  if  guilty,  convicted.  If 
then  the  opinion  was  agreeable  to  law,  it  could  not 
prevent,  it  could  not  interfere  with  his  having  an 
impartial  trial.  If  in  any  case  a  person  is  acquitted, 
when  the  facts  ^re  clearly  proved,  and  the  law  is 
against  him,  it  must  be  because  he  has  had  a  par^ 
tial^  not  2Si  impartial  trial. 

I  again  ask,  sir,  ought  the  court,  who  were 
perfedtly  satisfied  with  respeft  to  the  law,  and  who 
considered    it  settled  by  preyious    decisions,    in 
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which  they  pcrfeQly  concurred,  to  hare  wasted 
perhaps  several  clays  of  the  public  time  before  tbey 
gave  their  opinion,  in  listening  to  Messrs.  Lewis 
and  Dallas,  exerting  all  the   powers  of  eloquence 
and  of  sophistry  to  mislead  their  judgment  ?    Nor 
did  even  judge  Chase  give  bis  opinion  without  the 
full  consideration  of  the  arguments  of  each  of  these 
gentlemen,  in  the  very  case  of  Fries.      On  his 
arrival,  it  is  admitted  by  the  managers,  tfiat  he 
became  perfefMy  acquainted  with  the  proceedings  in 
the  former  trial,  as  to  the   legal  questions  which 
had  occurred,  from  the  notes  of  judge  Peters  apd 
of  the  distrift  attorney  ;  and  this  honorabte  court 
have  had  an  opportunity  of  witnessing  with  what 
precision  that  gentleman  takes  down  the  substance 
of  proceedings  on  a  trial.     Judge   Chase  had  ta% 
opportunity  of  examining  and  considering  the  ar- 
guments used  by  Messrs.  Lewis  and  DaUas,  at  the 
former  trial,  on  the  different  legal  questions  thea 
brought  forward,  the  authorities  produced,  and  the 
applicability  of  those  authorities.      He  there  saw 
every  thing  that  the  great  legal  knowledge  and 
high  talents  of  tho^e  gentlemen,  indulged  to  the 
utmost  extent,  and  heard  with  the  greatest  patience, 
had  produced  in  favor  of  Fries.     And  he  had  the 
opportunity  of  calmly  and  deliberately  considering 
the  whole  of  these  arguments  and  authorities  in 
his  chamber.     And  having  done  this,  where  would 
be  the  propriety  of  spending  day  after  day  in  lis- 
tening to  the  same  arguments  orally  repeated  in 
court,  which  he  had  read  in  his  closet,  the  merit  of 
which  he  had  there  coolly  discussed,  and  delibe- 
rately decided  ? 

But  the  managers  say  that  this  ougbt  to  have 
been  done.  That,  though  the  court  had  no  doubt 
of  the  law  ;  and,  although  it  is  not  contended  but 
that  the  opinion  given  is  correfl,  yet  it  was  the  duty 
pf  the  qoprt  to  have  patiently  listened  to  the  cpun- 
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eel,  and  suffered  them  to  exert  all  their  eloquence, 
their  ingenuity  and  sophistry,  to  pervert  tlieir  judg« 
ment,  and  lead  (hem  into  error,  to  prevail  over 
their  understanding,  and  obtain  irom  them  an 
erroneous  opinion.  And  yet  in  the  same  breath,  we 
are  told  by  one  of  the  honorable  mangers,  (Mr. 
Campbell)  that  if  a  jadge  gives  an  erroneous 
opinion,  the  presumption  is  that  he  doth  it  from 
corrupt  and  criminal  motives;  and  that  on  im« 
peachinent,  it  is  necessary  that  he  should  prove  the 
uprightness  and  integrity  of  his  intentions. 

Thus,  then,  they  ins-ist,  that  if  a  judge,  intelli* 
gent,  sensible,  well  acquainted  with  the  law,  doth 
not  indulge  counsel  in  their  attempt  to  lead  him 
into  error,  he  is  to  be  impeached  for  it.  And,  if  the 
judge  should  hsten  to  counsel  against  his  wcH 
formed  opinion,  and  by  their  ingenuity  be  led  to 
give  up  his  better  jiidgmcnt,  and  pronounce  aa 
erroneous  opinion;  he  is  to  be  imj^eached  for  that 
also! 

Nay,  it  is  expressly  said,  that  the  more  com. 
pletely  the  law  is  considered  to  be  settled,  the 
more  absolutely  necessary  it  is  that  the  criminaPs 
counsel  should  be  permitted  to  argue  the  law  to 
the  court,  and  to  contend  against  the  law  so 
settled.  Thus,  then,  I  suppose,  if  a  person  is  tried 
for  an  assault  and  battery,  the  prisoner's  counsel 
must  be  indulged  by  the  court,  and  that  under  pain 
of  impeachment,  in  spending  as  much  tiijie  as  they 
please,  in  endeavoring  to  convince  the  court,  that 
to  come  up  behind  an  innocent  Jnoficnsive  man, 
and  fra6lure  his  scull  widi  a  bludgeon,  doth  not 
amount  to  an  assault  and  battery  ; — or,  if  a  person 
is  tried  for  a  burglary,  his  counsel  must  also,  under 
the  same  penalty,  be  indulged  in  the  endeavor  to 
convince  the  court,  that  to  break  into  a  dwelhng- 
house  in  the  night  time,  and  steal  therefrom  is  not 
the  offencp  of  bnrglary. 
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3ut  the  honorable  managers  do  not  stop  even 
here.  They  say,  that  even  had  judge  Chase  in* 
dulged  the  counsel  of  Fries  with  all  the  length  of 
time  they  might  think  proper,  in  an  endeavor  to 
pervert  the  judgment  of  the  court,  and  their  en- 
deavor had  proved  unsuccessful,  the  court  was 
further  under  pain  of  impeachment,  after  they  had 
correftly  declared  the  law  to  the  jury,  to  sufier  the 
counsel  to  take  up  as  much  more  time  as  they 
pleased,  in  endeavoring' to  mislead  the  jury,  by  im- 
pudently and  insolently,  m  the  face  of  the  courts 
attempting  to  impress  them  with  the  idea  that  the 
court,  though  a£^ing  under  a  solemn  oath,  and 
having  no  interest  to  mislead  them,  had  given  an 
erroneous  opinion  ;  add,  to  induce  them  to  receive 
the  law  from  the  counsel  themselves,  a6ling  not 
under  similar  obligations,  but  whose  fame  and 
whose  fortunes  might.be  materially  benefitted  by 
deceiving  the  jury,'— from  counsel  whose  every 
interest  might  be  to  pervert  justice. 

All  which  indulgence,  the  court,  it  seems,  ia 
also  equally  bound  to  give  to  the  counsel  in  en« 
deavoring  to  mislead  the  jury,  and  pervert  justice, 
in  the  cases  I  have  before  mentioned  of  assault  and 
battery,  or  burglary,  or  in  reality,  of  any  other 
offence,  however  incontestible  the  principles  of  law 
in  such  cases  may  be.  Such  are  the  constitutional 
rights,  which  criminals  and  their  counsel,  we  are 
told,  possess ;  the  constitutional  right,  if  possible, 
to  impose  upon  the  court ;  and,  if  they  fail  there, 
the  constitutional  right  to  impose  upon  the  jury; 
in  other  words,  the  constitutional  right  to  pervert 
justice ! 

Nay,  we  are  told  the  more  manifest  the  guilt, 
the  more  indisputably  criminal  the  offender  is,  the 
more  necessary  that  he  should  enjoy  these  constitu- 
tional rights  ;  and  so  it  would  be,  if  the  constitu- 
tion intended^  as  seems  to  be  the  idea  of  the  ma^ 
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nagers,  that  guilt  should  go  unpunished;  sititA 
such  offenders  can  have  no  chance  to  escape,  un« 
less  justice  be  perverted,  through  the  ingenuity  of 
counsel  operating  upon  the  ignorance,  the  passions 
or  the  prejudices  of  judges^  or  jurors* 

The  managers  have,  consistent  with  the  abovi 
idea,  which  they  seem  to  have  adopted,  exclaim- 
cd,  "  what  good  could  counsel  do  to  Fries,  aftei* 
the  court  had  decided  the  law  }  As  to  the  fa£ls 
thjsre  were  no  dispute*  Under  such  circumstances^ 
to  assign  counsel  to  him,  was  mockery,  was  in- 
sult*" 

In  reply,  I  will  admits  that  Fries's  case  was  such^ 
that  counsel  could  not  render  him  much  service, 
but  this  was  not  the  fault  of  the  court,  it  was  tbb 
fault  of  the  case  itself,  it  was  because  the  law  was 
clearly  against  him,  and  because  the  evidence  in- 
disptttably  proved,  that  he  had  committed  a£ls, 
which  brought  him  within  the  law. 

In  such  cases,  what  is  the  duty  of  the  tounsel, 
whether  assigned  by  the  court,  or  employed  by  the 
prisoner  ?.  It  is  to  advise  the  prisoner  to  plead 
guilty,  and  throw  himself  upon  the  mercy  of  his 
country,  instead  of  taking  up  the  time  of  the 
court,  and  creating  expence  by  a  jury  trial  ;  but 
such  advice,  however  agreeable  to  the  constitution 
%l  our  country,  would  not,  I  admit,  agree  very 
well  with  the  constitution  of  a  lawyer,  as  thereby 
he  might  occasionally  lose  large  fees  extorted.from 
a  criminal,  fed  on  the  vain  hope  that  the  eloquence, 
and  chicanery  of  his  lawyer  might  procure  his  ac- 
quittal contrary  to  law,  and  contrary  to  evidence. 

But  counsel  may  be  of  service  to  a  criminal  howe« 
Ver  guilty  he  may  be,  and  has  duties  which  he  may 
correftly  perform  ;  the  counsel  rpay  with, propriety 
avail  themselves  of  any  defed  in  the  indi£lment  of 
other  proceedings ;  they  may  take  care  that  thes^ 
pannel  of  jurors  are  legally  and  impartially  return^ 
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eel ;  they  may  clirc6l  the  prisoner  as  to  his  chal- 
lenges to  jurors  ;  they  may  take  care  that  no  in- 
competent witnesses  are  sworn,  and  that  no  impro* 
per  testimony  is  given ;  they  may  in  any  questions 
of  law^  not  considered  settled^  be  heard,  and  have 
the  questions  decided ;  in  fine,  they  may  take  care 
that  the  prisoner  has  ^ifair  trial ;  but  when  all  this, 
has  been  done,  if  agreeably  to  law^  and  clfear  un- 
doubted evidence,  the  prisoner  id  guilty^  it  is  the 
duty  of  the  counsel  to  submit  his  client's  case  to  the 
honest  decision  of  the  jiiry,  without  any  attempt 
to  mislead  them  ;  and  this,  whether  the  counsel 
are  ap[iointed  by  the  court  or  employed  by  the  cri- 
minal. Thus  lawyers  in  Maryland  are  in  the  habit 
of  condiifling  themselves  in  such  cases,  and  thus 
ought  lawyers,  who  respeft  themselves,  and  have 
a  rej^ard  for  thfeir  own  chara^ers,  to  condufl 
themselves  iti  all  places* 

I  have  heard  so  much^  Mr;  President,  in  this 
case,  about  .the  constitutional  rights  of  criminals 
to  have  counsel  ;  and  that  the  counsel  shoiild  argue 
to  the  jury  upon  the  true  construction  of  the  law,- 
against  the  direflion  of  the  court ;  and,  that  the 
jury  have  the  right  to  decide  the  la^^  without  regard 
to  such  direftion  ;  and  finding  also,  that  this  arti-  . 
cle  of  impeachment,  as  well  as  the  arguments  in 
support  of  it,  appear  to  be  grounded  on  these 
principles,  thdt  1  have  been  almost  induced  to  siip^^ 
pose  I  had  misread  the  eighth  amended  article  of 
the  Constitutioil,  but  on  turning  to  it,  I  find  that 
the  constitution  secures  to  the  criminal  the  assis- 
tance of  counsel,  to  see  that  his  trial  is  fail  ly  and 
torrefdy  conchifted,  but  has  not  given  to  the  per- 
son chargod  with  an  offence,  or  to  his  counsel,  \i 
he  is  guilty,  any  constitutional  rights,  for  the  pur- 
pose of  his  evading  punishment  by  the  impositi<Hi 
of  counsel,  either  on  the  court  or  the  jury. 
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Whatevcf  may  have  been  the  practice^  1  have 
ever  considered  it  contrary  to  the  duty  of  counsel^ 
cither  in  civil  or  criminal  cases,  to  exert  their  abi- 
lities in  attempting  to  procure  a  decision,  which 
they  are  conscious  is  unjust.  The  duty  of  a 
lawyer  is  most  certainly,  in  every  case,  to  exert 
himself  in  procuring  justice  to  be  done  to  his  cli- 
ent, but  not  to  support  him  in  injustice^ 

Having  made  these  observations  on  the  relative 
duties  of  the  court  and  counsel,  let  me  advert  a 
moment  to  the  Conduct  of  Mr.  Lewis,  as  appears 
from  his  own  testimony.  When  my  honorable  cli- 
ent delivered  at  the  clerk's  table,  the  copy  of  the 
opinion  designed  for  the  defendant's  counsel,  hav- 
ing taken  it  in  his  hand — without  opening  it— * 
without  reading  one  word — Mr.  Lewis  contemp- 
tuously threw  it  from  him,  publicly  declaring,  that 
•*  he  would  never  contaminate  A/^  Aonrf  by  receiv- 
ing into  it  a  prejudicated  opinion^  in  any  cause 
where  he  was  concerned,  from  any  judge  what* 
ever."  What  insolence  !  Would  to  God,  no 
lawyer  may  ever  contaminate  bis  band  in  a  more 
disgraceful  manner,  than  by  receiving  therein  a 
sensible,  corre£l,  legal  opinion,  in  a  cause  about 
to  be  tried,  at  whatever  time  it  may  be  delivered  to 
him  I 

He  also  informs  us,  that  he  declared  to  the 
court,  that  he  never  had,  nor  ever  would  so  far 
degrade  nimself  as  a  lawyer,  as  to  argue  a  question 
of  law,  m  a  criminal  case,  before  the  court.-— 
What  arrogance !  Sir,  the  most  eminent,  the 
most  respectable  lawyers  both  in  England  and 
America,  have  Been  in  the  constant  habit,  not  only 
of  arguing  questions  of  law  in  criminal  cases  be« 
fore  the  court,  but  in  modestly  submitting  to  their 
decisions,  without  ever  considering  it  as  lessening 
their  consequence.  I  have  long  been  at  a  loss, 
sir,  for  the  enmity  the  state  of  Pennsylvania  has 
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shewn  for  its  bar,  and  the  desire  of  its  citizens  td 
get  rid  of  their  lawyers  i  but  if  such  is  the  manner, 
in  which  the  lawyers  conduft  themselves  to  their 
courts — if  they,  when  they  are  employed  in  a  cause, 
claim  the  .constitutional  right,  imcontrolled  by  the 
court,  instead  of  furthering  justice,  to  pervert  it ; 
I  wonder  no  longer  why  the  citizens  of  that  state 
wish  to^  be  freed  from  them;  and  wiU  readily  join 
in  the  sentiment,  "  the  sooner  the  better."  I  will 
go  further,  and  say,  if  dieir  courts  submit  to  such 
condu6t;  and  think  themselves  bound  to  be  the 
passive  witnesses  of  such  perversion  6i  justice,  it 
is  not  much  matter  how  soon  they  also  get  rid  of 
their  courts,  for  they  might  as  well  be  without 
them. 

The  principles  which  have  been  advocated  in 
support  of  this  article,  are  subversive  of  the  whole 
order  of  things  ;  instead  of  lawyers  being  the  of- 
ficers of  the  court,  subjeft  to  their  control,  and 
amenable  for  the  propriety  of  their  condufl ;  the 
judges  must  be  the  menial,  degraded  instruments 
of  the  lawyers,  and  must  suit  their  condufl,  not 
to  propriety  and  justice,  but  to  the  pleasure  of  any 
haughty  overbearing  lawyer,  possessing  abilities 
and  popularity,  and  that  too  under  the  hazard  of 
being  impeached  and  turned  out  of  office,  if  his 
principles  should,  on  any  occasion,  render  him  res- 
tive, or,  in  the  language  of  the  testimony,  if  he 
should  '*  take  the  stud." 

And  here,  Mr.  President,  I  hope  I  shall  be  in- 
dulged with  some  enquiry  as  to  this  **  prejudicated 
opinion  ;"  lubicb  Mr.  Lewis  seems  to  think  has 
such  a  contaminating,  polluting  tendency  to  the 
hand  of  a  lawyer,  and  of  which  he  was  so  appre- 
hensive, that  he  would  not  retain  it  for  a  moment. 
I  confess,  I  feel  myself  here  at  a  loss  to  know  ex- 
a6tly  what  the  witness  meant  by  a  **  prejudicated 
p/^m/W  on  the  law*    I  should  suppose  that  the 
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expression,  if  it  can  in  any  instance  be  corre&lj 
applied,  must  mean  the  same  as  to  prejudge  the 
law ;  which,  if  used  to  signify  any  thing  improper, 
must  be  confined  to  the  case  where  a  person  forms 
an  erroneous  opinion  of  the  law,  without  using  ail 
due  means  to  acquire  correft  information. 

To  prejudge  any  case,  I  consider  as  meaning, 
ttiat  a  person  without  competent  knowledge  of 
,  fa£ls,  hath  formed  an  opinion  injurious  to  themC'^ 
rits  of  the  case.  If  the  term  prejudication  is  used 
in  this  sense,  there  is  no  pretence  that  my  honora- 
ble client  gave  a  prejudicated  opinion  in  the  case  of 
Fries ;  for  it  is  not  alledged  that  the  opinion  given 
was  not  stri£Uy  legal  and  correal.  Neither  Mu 
Lewis  nor  Mr.  Dallas  have  ever  attempted  to  ha- 
zard their  characters  by  suggesting  the  contrary^ 
nor  have  the  honorable  managers  taken  that  ground ; 
they  do  not  contest  its  propriety*  Should  they  in 
their  reply,  I  shall  cheerfully  rest  that  question  upoa 
the  well  known  legal  abilities  of  judge  Iredell, 
Paterson,  my  honorable  client,  the  associate  judges, 
who  concurred  with  them,  and  the  legal  knowledge 
of  this  honorable  court. 

But  if  by  a  prejudicated: opinion,  is  meant,  that- 
the  judge,  from  his  great  legal  knowledge,  and  fa« 
miliar  acquaintance  with  the  law,  as  relative  to  the 
doctrine  of  treason,  particularly  levymg  war  against 
the  United  States,  had  formed  a  clear  decided  opi- 
nion  that  the  fads  stated  in  the  indi£tment  against 
Fries,  if  proved,  as  laid,  amounted  to  treason,  I 
will  readily  allow  that  I  have  no  doubt  my  honora- 
ble client  had  tAus  prejudicated  the  law,  not  only 
before  Fries  was  brought  to  trial,  but  before  he 
had  committed  the  treason  for  which  he  was  tried. 
But  if  this  manner  of  prejudicating  law  is  thought 
improper,  nay,  criminal,  in  a  judge,  a  prejudica- 
tion, which  is  nothing  more  than  an  eminent  and 
corretl  knowledge  of  the  law,  why  I  pray  arc  gen- 
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tlemen  of  great  talents,  and  high  legal  attainments, 
sought  for  in  your  appointments  of  judges  ?  How, 
sir,  are  they  to  free  themselves  from  this  obnoxi- 
ous prejudication  of  the  law,  and  acquire  the  con« 
tended  fitness  for  the  trial  of  a  cause,  but  by  for- 
getting all  that  legal  knowledge,  which  had  been  a 
principal  inducement  to  their  appointment  I  If  I 
understand  the  gentlemen,  to  gratify  their  ideas, 
we  ought  to  have  judges,  who,  when  they  take 
their  seats  on  the  bench  to  preside  at  the  trial  of  a 
criminal,  should  not  have  one  single  legal  idea  re- 
lative to  the  offence  about  to  be  tried,  but  should 
have  their  minds  exaftly  in  that  state,  in  which, 
some  ingenious  metaphysicians  tell  us,  the  humaa 
soul  is  when  first  united  to  the  body,  like  a  pure 
unsullied  sheet  of  white  paper,  ready  to  receive 
any  impressions  which  may  be  made  upon  it. 

Well,  be  it  so,  and  let  us  consider  the  trial  of 
Fries  as  if  it  had  been  conduced  on  that  principle. 
The  judges,  with  their  minds  like  this  white  sheet 
of  pq)er,  were  to  sit  still,  and  suffer  the  counsel 
to  scrawl  thereon  whatever  characters  they  pleased, 
— to  blot  and  to  blurr  it,  until  they  were  perfeftly 
satisfied.  After  this  ceremony,  the  judges,  exa- 
mining the  impressions  thus  made  upon  the  ante- 
cedent clean  sheet,  were  from  these,  and  these 
only^  to  form  their  opinion  of  the  law.  And  this 
opinion,  having  been  thus  formed  from  nothing  but 
>  what  occurred  during  the  trial,  and  after  the  jury 
were  sworn,  would  not  be  called  a  prejudicated 
opinion,  and  therefore  I  presume  would  be  per. 
fe6My  satisfactory  to  the  honorable  managers.  So 
far  we  should  have  done  very  well  as  it  related  to 
the  trial  of  Fries.  But  next  day  another  criminal 
is  to  be  tried  for  a  similar  offence  ;  Messrs.  Lewis 
and  Dallas  are  not  his  defenders.  Getman  has  se- 
lefled  Mr.  Tilghman  for  his  counsel.  How,  I 
pray  you,  arc  the  judges  to  be  qualified  to  preside 
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with  propriety  in  this  trial  ?  Yesterday  they  gave 
a  solemn  determination  in  Fries's  case  upon  the 
same  question  of  law  which  now  must  come  for- 
ward in  the  case  of  Getman.  Mr.  Tilghman  was 
not  then  heard.  The  opinion,  then  given,  is,  as 
to  Mr.  Tilghman  and  bis  client y  as  much  a  preju- 
dicated  opinion,  an  opinion  as  contaminating  to 
the  hand  of  a  lawyer  to  receive,  and  as  highly  cri- 
minal  for  a  court  to  give,  as  was  the  opinion  given 
by  my  honorable  client.  What  can  be  done  ? 
The  minds  of  the  judges  are  no  longer  a  pure  un- 
sullied sheet  oj  paper.  Yesterday,  in  the  trial  of 
Fries,  they  had  been  scrawled  upon  and  sullied  by 
Lewis  and  Dallas  ;  the  impressions  still  remain. 
I,  sir,  can  think  of  no  remedy  v\  this  diiGculty, 
except  that  the  judges  should  be  supplied  with  a 
reasonable  quantity  of  India  rubber ^  or  something 
which  shall  answer  in  its  place,  with  which  they 
might  wipe  off  and  erase  every  impression  which 
had  been  made  the  day  before  by  Lewis  and  Dallas, 
during  the  trial  of  Fries.  And  thus  once  more 
take  their  seats  on  the  bench  for  the  trial  of  Get- 
man,  with  minds  again  like  clean  sheets  of  white 
paper,  ready  to  J^e  again  scrawled  over,  again  to 
be  blotted  and  blurred,  at  the  pleasure  of  Mr. 
Tilghman,  and  from  these  scrawls,  biota  and 
blurrs,  and  from  these  ^/^/i^,  to  take  their  impres- 
sions as  to  the'  law,  and  form  their  decision  as  to, 
Getman's  case,  without  regarding,  or  even  r^- 
membering  the  decision  they  had  given  the  day  be- 
fore. And  in  this  manner  to  proceed  in  every  case 
that  might  come  before  them  successively  in  their 
judicial  capacity  ! 

If,  sir,  judges  are  to  be  censured  for  possessing 
legal  talents,  for  being  corredlly  acquainted  with 
the  law  in  criminal  cases,  and  for  not  suffering 
themselves  to  be  insulted,  and  the  public  time 
wasted,  by  being  obliged  to  hear  arguments  of 
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counsel  upon  questions  which  have  been  repeat- 
edly depided,  and  on  which  they  have  no  doubt ; 
I  pray  you  let  not  our  courts  of  justice  be  dis- 
graced,  nor  gentlemen  of  legal  talents  and  abilities 
be  degraded  by  placing  them  on  the  bench  under 
such  humiliating  circumstances  !  But  let  us  go 
to  the  corn  fields,  to  the  tobacco  plantations,  anct 
there  take  pur  judges  from  the  pjough,  and  the 
hoe.  We  shall  there  find  men  enough  possessed 
of  what  seems  to  be  thought  the  first  requisite  of 
a  judge,  a  total  ignorance  of  the  law !  That  de- 
gradation,  which /?<?  gentleman  of  merit 'dndahili* 
ties  cou/d  endure,  they  will  not  J  eel. 

In  reply  to  an  observation  made  by  my  very  res- 
pectable colleague  who  opened  our  defence,  anci 
which  I  have  endeavored  to  enforce,  **  that,  if  the 
•opinion  given  by  the  court  was  correct.  Fries  could 
receive  no  injury  thereby,  though  Messrs.  Lewis 
and  Dallas  had  xiot  been  suffered  to  argue  against 
thgt  opinion,  because  the  opinion  ought,  notwith* 
standing,  to  have  been  the  same,  one  of  the  ho- 
norable managers  hath  said,  that  had  judge  Chase 
sentenced  Fries  to  death  without  the  verdiA  of  a 
jury ;  had  he  decided  the  fad  as  well  as  the  law ; 
and  he  says  he  might  have  done  the  one  with  as 
much  propriety  as  the  other,  it  might  have  been 
urged  in  the  same  manner  in  defence  of  the  judge, 
"  that  it  was  of  no  consequence  to  Fries,  for  the 
fa6l  being  clearly  against  him,  had  he  been  tried 
by  a  jury,  the  jury  must  have  found  him  guilty, 
and  then  the  judge  must  have  done  what  he  did, 
sentence  him  to  death/' 

This  argument  is  totally  fallacious.  By  the 
constitution  and  the  laws  of  the  United  States,  the 
crimiual  has  a  right  to  demancl  that  xhcfaets  shall 
be  decided  by  a  jury.  This  the  court  cannot  refuse 
il  the  criminal  requires  it.  Was  a  judge  to  refuse 
the  criminal  the  trial  of  the  fa6l  by  a  jury ,  he  would 
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violate  a  welt  known  legal  and  constitutional  right 
cf  the  criminal.  But  as  the  criminal  has  a  right 
^thatthejury  should  determine  questions  of  fa6\,  so 
do  the  principles  of  jurisprudence  equally  declare 
it  to  be  th€  right  of  the  court  to  decide  questions 
of  law ;  and  the  constitution  in  no  part,  contravenes 
this  right ;  it  no  where  says  that  the  judges  must 
be  ignorant  of  the  law,  and  take  their  impressions 
from  the  counsel  of  the  criminal,  or  that  it  is  the 
right  of  counsel  to  be  heard  where  the  court  has 
no  doubt  of  the  law,  or  to  argue  to  the  jury  that  the 
law  is  contrary  to  the  diredion  of  the  court,  or  that 
the  jury  should  have  a  right  to  decide  the  law  contrary 
to  such  diredion*  Hence,  therefore,  there  is  this 
great  distinflion  between  the  two  cases  ^  in  the 
first  the  court  only  exercise  their  own  rights,  in- 
fringing no  right  of  the  criminal ;  while  in  the  last^ 
the  court  would  a6\  in  dirc6l  violation  of  his  well 
known  legal  and  constitutional  rights.  But  though 
the  criminal  has  the  constitutional  right  to  have 
all  facts  decided  by  a  jury,  he  may  wave  this 
right,  in  which  case  the  court  may  pass  sentence 
without  the  intervention  of  a  jury,  ai  where  the 
criminal  demurs  to  the  irldiiflment,  and  rests  upon 
his  demurrer,  or  where  he  pleads  guilty,  ia  which 
cases,  the  court,  without  the  intervention  of  a  jury, 
proceed  to  pass  sentence  according  to  law,  and  the 
nature  of  the  offence. 

In  the  opening  of  our  defence,  it  has  also  been 
urged,  that  if  there  was  any  impropriety  in  the 
condu6\  of  the  court,  respeduig  the  trial  of  Fries, 
on  the  first  day,  it  was  amply  compensated  by  the 
condudl  of  the  court  on  the  second  day,  in  having 
called  in  the  written  opinions,  and  the  copies  which 
had  been  taken,  and  given  the  counsel  liberty  to 
proceed  in  such  manner  as  they  should  thnik 
proper. 
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In  answer  to  this  the  honorable  managers  have 
replied,  that  it  was  then  too  late.  The  mischief, 
that  had  been  done  the  first  day,  was  irretrievable  ; 
the  sin,  that  day  committed,  was  inexpiable  :  Nay, 
one  of  the  managers  has  told  us,  that  the  excuse  is 
as  absurd,  as  would  be  the  excuse  of  a  person, 
who,  having  thrown  a  firebrand  into  combustibles, 
and  set  the  whole  neighbourhood  in  a  blaze,  should 
attempt  to  excuse  himself  by  saying  **  he  had  again 
got  into  his  possession,  and  extinguished  the 
brand,  with  which  he  had  enkindled  the  fire,  al- 
though  the  conflagration  was  stilt  extending,  and 
consuming  every  thing  before  it;'* — a  most  happy 
simile. 

But  let  us  examine  wherein  was  the  mischief  so 
irretrievable — the  siaso  inexpiable  ?  neither  more 
nor  less,  than  in  this,  that  as  the  written  opinion 
only  contained  the  impressions  on  the  minds  of  the 
judges,  the  destrudlion  of  that  written  opinion 
would  not  prevent  the  same  impressions  remaining 
on  their  minds ;  and  those  impressions  would  be 
as  difficult  to  remove,  after  the  opinions  were  called 
in,  as  before.  It  is  all  very  true;  but  how  came 
thq  judges  to  have  on  their  minds  those  impres* 
sions  ?  Not  from  having  committed  them  to  paper, 
but  from  their  correft  knowledge  of  the  law.  And 
how  were  those  impressions  to  be  removed  ?  Cer- 
tainly by  no  means,  unless  that  correft  knowledge 
of  the  law  could  also  be  removed.  To  accomplish 
which,  I  know  of  no  means  that  could  be  used, 
unless  the  judges  could  have  been  supplied  with  a 
quantity  of  our  India  rubber^  or  with  a  few  bar- 
rels  of  the  waters  of  Lethe,  with  the  one  to  rub 
out  and  efihce  from  their  minds  all  their  legal  know* 
ledge,  or  bv  copious  drafts  of  the  other,  to  wash 
it  away.  But,  sir,  I  have  not  made,  nor  shall  I 
make  any  use  of  the  proceedings  of  the  second 
day  as  an  excuse  for  any  impropriety  of  the  court 
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on  tlie  tiTst ;  I  only  consider  them  as  inc6ntcstible 
proofs,  tiiat  the  court  had  no  other  objed  in  view, 
on  either  of  those  days,  than  conscientiously  to 
discharge  their  duty,  by  giving  Fries  a  fair  and 
impartial  trial,  that  if  he  was  guilty  he  might  be 
punished — if  innocent,  acquitted.  I  deny  that  the 
court  was  guilty  on  the  first  day,  of  any  impro- 
priety ;  I  take  higher  ground,  and  have  contend* 
ed,  and  db  contend,  that  the  conduft  of  the  court 
on  the  first  day,  was  correct  and  proper,  and  dur- 
ing the  whole  trial  I  find  nothing  improper  in  their 
t:onduct,  except  their  almost  humiliatingly  solici- 
ting the  counsel  of  Fries  to  do  their  duty,  instead 
of  committing  them  td  gaol  for  the  impropriety  of 
their  qonduct,  which  the  court  ought  to  have  done  ; 
but  even  in  this,  the  court  has  afforded  the  strongest 
proof  of  their  solicitude  that  Fries  should  have 
every  legal  and  constitutional  benefit  of  counsel  at 
his  trial. 

Refie6t,  also,  that  at  the  time  when  Mr.  Lewis 
thus  contemptuously   dashed  from  his  pure  band 
the  contaminating  opinion,  he  had  not  read  a  sin* 
gle  word,  nor  received  the  least  intimation  of  its 
contents,  nor  did  he  know  its  contents  until  long 
after  ;  and  yet  he  instantly  formed  the  determina- 
tion not  to  appear  for  Fries,  and  to  advise  their 
client  not  to  accept  the  assignment  of  any  other 
counsel,  should  the  court  offer  it.     Whence  this 
conduct  ?     How  did  he  know  the  opinion  was  not 
favorable  to  his  client  ?     His  conscience  told  him 
it  was  not.     His  own  great  legal  knowledge  con- 
firmed to  him  the  truth.     He  well  knew  the  law  ; 
he  was  acquainted  with  the  correct  decisions  which 
had  been  before  given.    He  well  knew  the  great  le- 
gal knowledge  of  the  judge,  who  on  this  occasion 
presided  ;  he  was   certain  my  honorable    client 
could  not   but  concur  with  his  brethren.     He  ao- 
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knowledges  they  had  no  hope  to  change  the  opinic^ 
of  the  court,  and  that  they  had  not  the  vanity  ta 
suppose  the  jury  would,  under  their  influence,  de- 
cide the  law  contrary  to  what  the  court  should 
direfl ;  therefore  that  they  had  no  hopes  of  the 
acquittal  of  their  client  by  the  jury  on  the  trial, 
whatever  services  they  were  permitted  to  render 
him  ;  and  therefore,  as  the  only  chance,  which 
they  had  to  save  his  forfeit  life,  they  assumed  that 
line  of  conduct,  which  has  been  disclosed  in  the 
evidence.  When  Mr.  Lewis,  in  giving  his  tes- 
timony, mentioned,  ^^  judge  Peters  asked  us  on 
the  next  day  whether  if  the  court  had  got  into  a 
scrape  the  first  day,  the  counsel  would  not  let  the 
court  get  out  of  it.'*  **  No,'*  said  Mr.  Lewis, 
*•  we  were  determined  not  to  let  them  get  out  oif 
it,  as  the  only  means  to  save  our  client's  life,"  and 
in  the  conclusion  of  his  testimony,  he  repeated 
that  they  were  actuated  in  their  conduct,  from 
considering  it  the  only  chance  they  had  to  save  the 
life  of  their  client,  and  not  from  any  other  motive. 
And  Mr.  Dallas  also  observed  in  his  testimony, 
that  when  the  court,  on  the  second  day  pressed 
them  to  continue  their  set  vices  as  counsel  of  Fries 
they  refused,  determined  not  to  depart  from  the 
policy  they  had  adopted,  and  to  withdraw,  as  the 
most  probable  means  of  benefiting  their  client. 

I  shall  conclude  what  relates  to  this  article  by  . 
observing,  that  the  condu6l  of  Fries's  counsel  to 
the  court,  on  that  trial,  was  such  as  nothing  can 
excuse.  It  can  only  be  palliated  by  the  refledlion 
that  for  his  crimes  he  was  liable  to  suffer  death* 
Feelings  of  humanity  and  compassion,  indepen- 
dent of  interest,  might  excite  in  their  bosoms  an 
earnest  anxiety  to  save  his  life,  this  may  serve  to 
mitigate  censure  ;  but  even  those  feelings,  howc- 
ver  amiable,  ought  not  to  be  gratified  at  the  ex- 
pence  of  national  justice,  nor  by  an  endeavor  to 
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stamp  upon  judges  of  uprightness  and  integrity 
the  dishonorable  charge  of  partiality  and  oppres- 
sion. I  fear,  sir,  I  have  been  tedious  on  this  arti- 
cle ;  but  It  will  be  considered  that,  whatever  may 
be  my  own  sentiments  of  the  futility  of  any  part  of 
these  charges,  I  cannot  determine  how  far  this  ho- 
norable court  may  correspond  with  me  in  senti- 
ment. Nor  can  I  do  otherwise  than  treat,  as  of 
consequence,  any  charge  brought  forward  by  the 
honorable  House  of  Representatives,  or  not  consi- 
der it  as  being  of  importance. 

I  will  now,  Mr.  President,  proceed  to  those  ar- 
ticles which  arise  out  of  the  trial  in  Virginia  ;  and 
I  find  it  stated  in  the  beginning  of  the  second  ar- 
ticle, that  my  honorable  client  went  there  prompt- 
ed by  the  same  shameful  spirit  of  persecution  and 
injustice ;  the  truth  of  which  I  am  ready  to  ac- 
knowledge, after  having  satisfaftorily  proved  that 
at  Philadelphia  he  had  not  shewn  in  any  manner 
whatever  a  spirit  of  persecution  and  injustice,  but 
had  acted  with  uprightness  and  integrity  ;  and  that 
his  greatest  fault  on  that  occasion  was,  that  he  did 
not  commit  the  counsel  of  Fries  to  the  public 
gaol  for  their  insolent,  their  arrogant,  their  con- 
temptuous  behaviour  to  the  court :  and  I  flatter 
myself  that  I  shall  be  able  to  shew  that  my  honora- 
ble client  acted  with  the  same  uprightness  and  in- 
tegrity in  the  case  of  Callender  as  I  have  shewn  he 
acted  in  the  case  of  Fries. 

The  second  article  goes  on  to  charge  judgo 
Chase  with  over-ruling  the  objection  of  John 
Basset,  who  wished  to  be  excused  from  serving 
on  the  jury  in  the  trial  of  Callender,  and  causing 
him  to  be  sworn,  and  to  serve  on  the  said  jury,  by 
whose  verdict  Callender  was  convidled. 

This  article  requires  a  discussion  of  the  law  re- 
lating to  challenges  of  jurors—and  whether  Mr. 
Basset  was  legally  sworn  on  that  jury.  -And  here 
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again  as  well  as  in  the  case  of 'Fries,  I  meet^ith 
the  most  perfect  novelties,  for  except  in  those  trials 
I  never  heard  of  jurors,  when  called  to  be  sworn, 
examined  on  oath  whether  they  had  formed  ; — or 
formed  or  delivered,  or  whether  they  had  formed 
and  delivered  an  opinion  on  the  subject  about  to  be 
tried, — And  here  also  let  nje  observe  that  there  is 
no  just  grounds  for  the  charge  that  judge  Chase 
from  partiality  administered  the  oath  differently  in 
Callender's  cjise  from  the  manner  in  which  he  ad- 
ministered it  to  the  jurors  in  the  ca,se  of  Fries,  for 
Mr.  Rawle,  referring  to  his  notes  taken  at  the 
time,  hath  told  us  that  in  the  case  of  Fries,  one 
or  two  of  the  first  jurors  were  only  asked  whether 
he  had  formed  an  opinion  ;  after  which  the  ques- 
tion was  put,  whether  he  had  formed  or  delivered 
an  opinion,  but  ultimately  the  question  asked  was, 
whether  they  had  formed  and  delivered  an  opinion, 
which  question  was  put  to  the  greater  part  of  the 
jurors;  so  that  the  interrogatory  «//i;w^zrf/y  fixed 
upon  in  the  case  of  Fries  is  the  same  which  was 
put  to  all  the  jurors,  who  were  interrogated  in  the 
case  of  Callender. 

I  have,  Mr.  President,  been  in  the  praflice  of 
the  law  for  thirty  years. — Before  the  revolution  I 
attended,  two  or  three  years,  the  two  counties  on 
the  Eastern  Shore  of.  Virginia — Sussex  county  in 
Delaware — and  Somerset  and  Worcester  in  Mary- 
land ;  since  the  revolution  I  have  constantly  at- 
tended the  general  courts  on  the  Western  and  Eas- 
tern Shores  of  Maryland,  and  the  civil  and  crimi- 
nal courts  of  Baltimore  county — and  for  about  six 
years  several  other  counties  in  Maryland. — In  the 
whole  course  of  my  practice,  I  have  never  known 
a  single  case  either  civil  or  criminal,  in  which  the 
jurors  have  been,  when  called  to  the  book,  de- 
manded to  answer  upon  oath.either  of  the  aforesaid 
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questions,  which  the  defendant's  counsel  requested 
to  be  put  to  them. 

If  either  party  choose  to  challenge  a  juror  for 
iavpr,  on  account  of  declarations  made  by  the  ju- 
ror, the  only  ground  for  it  is  that  he  has  used  ex- 
pressions shewing  his  determination  to  decide  for 
one  party  or  the  other  without  regard  to  truth  and 
justice.  In  which  case  the  party  makes  his  objeo* 
tion  to  the  particular  juror,  specifying  the  expres- 
sions uttered  by  the  juror  indicative  of  such  impro- 
per determination,  and  produces  witnesses  to  esta- 
blish his  objection  ;  for  the  juror  cannot  be  cxa- 
mined  on  oath  to  substantiate  the  charge — and, 
unless  by  mutual  consent,  the  o!)jection  made  must 
be  decided,  not  by  the  court,  but  by  Triers* 
And  the  only  matter  to  be  decided  is  whether  the 
juror  has  made  any  declaration  of  a  design  to  give 
a  verdict  one  way  or  the  other,  whether  right  or 
wrong ;  for  if  the  juror  made  the  declarations  from 
his  knowledge  of  the  facts  in  the  case,  this  would 
be  no  cause  of  challenge,  nor  any  objection  to  his 
being  sworn  on  the  jury.  And  as  the  juror  himself 
against  whom  such  objection  is  made  cannot  be 
'  examined  on  oath,  it  follows  of  course  he  cannot 
'  be  challenged  for  having  formed  an  opinion,  but 

I  only  for  having  delivered  it,  as  third  persons  cannot 

f  know  of  an  opinion  being  formed  but  by  its  hav- 

'  ing  been   delivered.     And  as  I  have  observed  al- 

il  ready,  even  the  delivery  of  an  opinion  is  no  cause 

of  challenge,  if  it  appears  to  have  been  founded 
upon  the  jurors  knowledge  of  facts,  and  not  from 
-  partiality — in 'consequence  of  this  principle  of  law, 
it  can  be  no  objection  against  a  juror  bemg  sworn, 
even  though  he  should  have  the  most  perfect 
knowledge  of  every  fact  relative  to  the  issue,  to  try 
which  he  is  about  to  be  sworn  ; — on  the  contrary, 
the  principal  reason  assigned  why  trials  ought  to 
be  by  jurors  from  the  vicinage  is  the  presumption 
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that  they  Will  be  best  acquainted  with  the  facts 
which  will  be  put  in  issue  for  their  decision. 

Suppose  a  person,  summoned  as  a  juror  to  try 
an  indictment  for  assault  and  battery,  or  any  other 
offence,  had  seen  the  offence  committed  and  per- 
fectly knew  the  offender,  it  would  be  no  cause  of 
challenge  against  the  juror,  nor  could  he  for  that 
reason  be  rejected  at  the  trial — on  the  contrary  the 
law  considers  him  the  better  qualified  to  serve  in 
that  case  as  a  juror  in  consequence  of  that  know- 
ledge. If  in  the  instance  I  have  put,  such  jury- 
man had  declared  that  the  criminal  had  committed 
an  assault  and  battery,  and  that  he  was  determined 
to  find  him  guilty,  this  declaration  being  founded 
on  the  knowledge  of  the  juror  as  to  the  truth  of 
the  case  would  be  no  ground  for  challenge — to 
support  a  challenge,  the  juror  must  shew  an  inten- 
tion  to  aft  partially  through  favor  or  malice.  It 
is  therefore  no  objeflion  to  a  person  serving  as  a 
juror  because  he  is  also  a  witness. 

And  so  far  is  it  from  being  the  case  that  a  jury- 
man's  knowledge  of  the  law,  or  his  having  de- 
clared his  opinion  of  the  law  arising  in  the  case  to 
be  tried,  should  be  a  cause  of  challenge,  that,  if 
two  or  more  persons  are  indifted  in  the  same  in- 
diftment  for  the  same  offence,  and  one  is  tried  and 
convifted,  a  juryman,  who  served  on  that  trial 
may  be  sworn  on  the  subsequent  trial  of  the  other 
person  joined  in  the  indidtment,  and  cannot  be 
challenged,  although  as  to  the  lav/  arising  in  the 
case  he  had  not  only  declared  his  opinion,  but 
even  declared  it  on  oath  iii  the  former  trial.  So 
also,  is  the  case  of  a  judge,  whether  he  is  to  de- 
cide the  law  only,  as  in  jury  trials,  or  the  law  and 
fact  both,  as  here  in  the  case  of  impeachments  ;■— 
his  knowledge  of  the  fafts  in  the  cause  is  no  objec- 
tion to  his  acting  as  a  judge,  and  he  may  be  called 
on  to  give  testimony,  and  yet  give  his  decision  in 
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his  judicial  capacity. — In  support  of  these  princU 
pies  in  addition  to  the  authorities  adduced  by  my 
very  respectable  colleague  (Mr.  Key)  I  will  trou- 
ble this  honorable  court  with  Brookes  abridgment 
Title,  Challenge  pi.  90,  where  he  says,  it  is  a 
cause  of  challenge  to  the  favor  if  the  juror  has  de- 
clared that  should  he  be  empannelled  he  would 
give  a  verdict  for  the  plaintiff. 

This  authority  shews  that  a  declaration^  as  I 
have  contended,  must  have  been  made  ;  but  I  shall 
now  also  shew,  that  as  I  have  before  stated,  the 
declaration  must  be  made  from  motives  of  parti- 
ality, that  is,  from  favor  or  ill  will,  to  the  one  or  the 
otiier  party.  For  this  purpose  I  will  read  2d  Haw- 
kins, chap.  43.  sec.  28.  **  It  hath  been  allowed 
a  good  cause  of  challenge  on  the  part  of  the  pri- 
soner, that  the  juror  hath  declared  his  opinion  be- 
fore hand,  that  the  party  is  guilty,  or  will  be  hang- 
ed, or  the  like.  Yet  it  hath  been  adjudged,  that 
if  it  shall  appear  the  juror  made  such  declaration 
from  his  knowledge  of  the  clause,  and  not  out  of 
any  ///  will  to  the  party,  it  is  no  cause  of  chal- 
lenge."— This  do6lriae  is  as  old  as  the  seventh  of 
Henry  the  sixth ;  during  whose  reign  it  was  de- 
termined, that  though  a  juror  had  said  twenty 
times,  that  if  he  was  sworn,  he  would  give  his 
verdifil  for  t)ne  of  the  parties,  yet  if  he  said  this 
from  the  knowledge  which  he  had  of  the  matter  in 
dispute  and  the  truth  of  the  case,  such  juror  was 
indifferent ;  but  if  he  said  this  from  any  affection 
to  the  party,  the  juror  in  that  case  was /avoraifle^ 
and  thus  judge  Babington  directed  the  Triers ;  see 
Brooke's  abrid.  Title,  Challenge,  pi.  55. 

In  Viner's  abridgment  21.  vol.  pa.  266.  we  find 
the  same  principle  recognized.  It  is  there  slated 
that  '*  if  a  juror  says  twenty  times  that  he  will  pass 
for  the  one  party,  this  is  not  a  principal  challeiuje, 
for  it  may  be  that  he  speaks  it  for  the  notice  which 


Digitized  by 


Google 


184 

he  has  of  the  thing  in  issue,  and  not  for  affection." 
A  decision  in  the  seventh  of  Henry  sixth,  and  ano- 
ther  in  the  twentieth  of  the  same  king  are  referred 
to  ;  and  die  authority  from  Brooke,  Challenge,  pi. 
65.  before  mentioned,  is  in  the  note  introduced 
with  approbation* 

In  2.  Hawkins  Cap.  43.  sec.  29.  we  find  in 
confirmation  of  the  pcsitions  I  have  taken,  the  law 
thus  declared*  **  It  hath  been  adjudged  to  be  no 
good  cause  of  challenge,  that  the  juror  had  found 
other  persons  guilty  on  the  same  indictment,  for 
the  indictment  is  in  judgment  of  law  several  against 
each  defendant,  for  every  one  must  be  convicted  by 
particular  evidence  against  himself." — The  same 
principle  is  established  by  the  decisions  in  4.  vol. 
State  Trials,  pages  141  and  175,  (which  he  turned 
to  and  read,)  2.  vol.  State  Trials  255.  256.  also 
shew  that  though  a  person  is  a  witness  in  the  cause^ 
it  is  no  reason  he  should  not  serve  as  a  juror,  and 
also  that  the  knowledge  which  a  juror  may  have  of 
the  case  to  be  tried  by  him,  is  no  disqualification- 
It  also  shews  how  questions  of  this  nature  are  to  be 
tried. 

And  to  prove  that  the  knowledge  of  the  facts  to 
be  decided  doth  not  in  any  degree  interfere  with 
the  right  of  a  judge  to  decide  in  the  case,  and  that 
any  member  of  this  honorable  court  might  be  sworn 
as  a  witness  and  yet  give  his  decision  in  the  cause, 
i  will  read  an  authority  from  State  Trials,  vol.  2* 
page  632,  where  Lord  Stafford,  on  his  trial,  puts 
this  question  to  the  court,  "  if  I  shall  name  any  of 
the  House  of, Lords  as  my  witnesses,  can  that  ex- 
empt them  from  being  judges."  The  answer 
given  by  the  lord  high  Steward  was  **  no  my  lord, 
if  your  lordship  has  any  witnesses  among  my  lords 
licre,  they  may  well  testify  for  you,  and  yet  remain 
still  in  the  capacity  of  your  judges,  for  my  lord  of 
Strafford  had  a  gteat  many  witnesses,  who  were 
peers." 
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Thils,  though  id  thib  instance  the  judges  had  to  de« 
tide  both  the  law  and  the  fact^  the  knowledge  of  any 
bne  of  them  in  no  respect  formed  an  obje6\ion  to  hia. 
deciding  as  a  judg^4  '^ 

I  have  said  also  that  a  juror  catinot  be  examined  on 
oath  to  prove  that  he  has  made  any  declaration  which 
Would  be  a  good  cause  to  challenge  him  for  favor.  To 
Support  this  position,  I  will  trouble  the  honorable  court 
with  two  authorities.  -*-The  first,  from  Leach's  Edi- 
tion of  Hawkins  2d  vol.  page  589  in  the  note.— In  the 
Text  it  is  mentioned  as  a  cause  of  challenge,  ^*  that  a 
juror  hath  said  the  prisoner  is  guilty,  or  will  be  hauged 
or  the  like«  &c/'  In  the  note  it  is  stated  that  thepci- 
soner  shall  not  examine  a  juror,  concerning  such  mat« 
ter,  dn  a  Voir  dii^,  because  it  sounds  in  reproach* 

The  second^  from  Cooke's  case,  1  Salk^  153,  where  it 
Appears  that  Cooke  being  indifled  for  high  treason,  of» 
fered  to  ask  the  jurors  when  called,  in  order  to  chal-^ 
lenge  them,  ^'  if  they  had  not  said  he  was  guilty,  or 
would  be  hanged*"  •  And^  by  the  court  t  ^^  this  is  a  good 
icause  of  challenge^  but  then  the  prisoner  must  prove 
it  by  v^itnesses^  not  6ut  of  the  mouth  of  the  juryman.*^ 
With  these  observations  I  shall  rest  the  question  as 
to  what  disqualifies  a  juror,  aiid  shall  proceed  toexa« 
mine  whether  Basset  was  improperly  or  illegally  swoni 
Ijpon  that  jury  which  tried  Callender.     I  have  shewn 
that  he  might  not  only  have  formed,  but  delivered  an 
opinion  respe£lmg  the  Conduct  of  the  criminal ^  and  yet 
that  unless  his  declarations  tended  to  prove  that  he  did 
tiot  mean  to  give  a  just  and  impartial  verdifl,  but  to  de« 
cide  against  propriety  and  right,  he  was  competent  to 
be  sworn  on  the  jury.     The  question  which  was  put  to 
the  jurors  by  the  court,  no  law  required  to  be  put,  nor 
Ivas  any  of  the  jurymen   bound  by  any  law  to  answer 
the  question^— and  the  judge  was  perfefUy  correfil,  when 
he  said,  upon  the  counsel  insisting  that  the  indiftment 
should  be  read  to  the  jurors,  and  tfiat  they  should  then 
be  asked  if  they  had  formed  or  declared  an  opinion  as-to 
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the  charge  in  the  indi£):ineht,  that  the  court  hjid  alreadf 
indulged  them  beyond  what  they  were  entitled  to  by 
law. 

But  to  proceed  with  Basset.— What  was  his  situa- 
tion ?     He  expressed  no  wish  to  be  excused,  provided 
there  would  be  no  impropriety  in  bis  being  sworn,  but 
from  a  delicate  scruple  he  informed  the  court,  that  he 
had  seen  in  the  newspapers,  extracts  said  to  be  taken 
from  The  Prospeft  Before  Us  ;  that  he  had  no  know- 
ledge whether   they  were  truly   extrafted,  but  if  they 
were,  and  the  context  did  not  explain  away  the  appa- 
rent meaning  of  the  extracts,  he  had  made  up  his  opi- 
nion  unequivocally  that  their  author  came  within  the 
provisions  of  the  sedition  law.     But  let  us  suppose  that 
Mr.  Basset  had  actually  seen  and  read  The  Prospedl  Be- 
fore Us,  and  had  found  the  extra£ls  fairly  taken  from 
it,  and  had  formed  and  declared  his  opinion,  that  ic  was 
a  publication  which  came  within  the  sedition  law  ;  as  to 
Callender,  it  would  have  amounted  to  no  more  than  this, 
that  if  he  was  the  author  or  publisher,  and  could  not 
prove  the  truth  of  his  charges,  and  had  published  them 
ihaliciously,  to  defame   the  President  of  the  United 
States,  he  ought  to   be  punished.     And  what  honest 
man  ever  thought  differently  ? — None,  whom  I  ever 
heard  speak  of  the  book.     Whether  the  extrads  he  had 
seen  agreed  with   the  contents  of  the  book — whether 
the  context  supported  the  apparent  meaning—whether 
.the  charges  were  true — whether  Callender  was  the  au- 
thor or  publisher — and  if  so,  whether  he  wrote  or  pub- 
lished them   maliciously  to  defame,  &c.  were  subjects 
of  which  Mr.  Basset   was  ignorant,  and   on  which  he 
had  declared  no   opinion.     On  these  questions  he  was 
at  liberty  freely  to  decide  according  as  the  evidence  in 
the  case  should  justify  him. 

But  it  is  said,  this  opinion  formed,  and  declaration 
made,  was  improper,  because  they  say  the  criminal 
ought  to  have  the  law  and  the  fact  both  decided  by  the 
jury  ;  and  a  juror  should  have  his  opiniori  as  little  made 
up  on  the  law  as  on  the  fa6l.  Hence  then,  we  are  to 
infer,  that  as  want  of  knowledge  of  the  law  is  the  best 
qualification  for  a  judge,  so  the  ignorance  of  the  law  is 
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the  best  qualification  for  a  juror ;  and  yet  we  are  told, 
that  a  juror  has  a  constitutional  right  to  determine  the 
law,  and  that  too,  in  defiance  of  the  opinion  of  the 
court !  Thus,  it  seems,  the  more  ignorant  they  aie,, 
the  greater  our  security  for  obtaining  a  just  decision  ! 
I  admit,  the  greater  their  ignorance,  the  better  will 
they  be  qualified  for  taking  what  is  contended  to  be  the 
due  impression  from  the  exercise  of  what,  we  are  told, 
is  the  constitutional  right  of  counsel ! 

But  in  this  case,  as  appears  from  the  testimony,  there 
were  others  besides  Callendenconcemed  in  printing  and 
publishing  The  Prospe6l  Before  Us ;  suppose  some 
other  person,  for  instance  Mr.  Rind* had  also  been  m« 
dieted, — that  on  the  trial  of  Rind  Mr.  Basset  had  serv- 
ed as  a  juror,  and  had  found  him  guilty ;  that  Callendcr 
had  afterwards  been  brought  to  trial,  and  Mr.  Basset 
had  been  called  as  a  juror ;  he  could  not  be  set  aside 
according  to  the  authorities  I  have  produced,  although 
in  the  case  of  Rind  he  had,  and  that  on  oath,  declared 
his  opinion  of  the  law. 

Mr.  Basset,  although  being  possessed  of  a  liberal 
iortune,  he  doth  not  now  practice,  was  bred  to  tlie 
law  ;  his  legal  knowledge  was  such  that  he  could  not 
doubt  but  that  such  publications  as  The  Prospect  Be « 
fore  Us  came  under  the  provisions  of  the  sedition  law. 
—And  it  is,  for  this  reason,  that  tlie  managers  contend 
he  ought  not  to  have  been  sworn.  Yes,  sir,  this  very 
knowledge  of  the  law  which  rendered  him  a  more  pro- 
per  character  to  serve  on  the  jury,  is  by  the.hohorable 
managers  insisted  on  as  what  ought  to  have  been  his 
disqualification  !  And  yet  they  contend  that  the  jury 
have  the  uncontrolable  right  to  decide  upon  the  law  ! 

Suppose  Mr.  President,  a  person  to  be  indicted  for 
an  assault  and  battery — or  for  burglary — if  any  person 
should  be  summoned  on  the  jury,  who  had  so  much 
common  sense  aad  general  information  as  to  know  th^t 
the  man  who  comes  behind  the  back  of  another  and 
knocks  him  down,  is  guilty  of  an  assault  and  battery, 
he  would  be  unfit  to  serve  as  a  juror  in  the  first  case ; — 
or  to  know  that  if  a  man  breaks  into  a  dwelling  bouse  in 
the  night  time,  and  steals  therefrom,  such  o^ender  i% 
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guiltjr  of  burglary^  he  would  l^e  equally  unfit  in  the  last 
case. 

Hence  then  it  follows,  that  in  the  opinion  of  the  ho- 
norable managers,  that  as  judges  ought  to  have  no  pre- 
vious  knowledge  of  the  law  relative  to  cases  which  are 
to  be  tried  before  them  ;— *so  also,  jurors  ought  not  to 
have  any  knowledge  of  what  is  the  law,  in  cases  to  be 
tried  before  them ;  and  that  if  any  juror  with  such  legal 
knowledge  should  be  summoned  he  ought  not  to  be  ad- 
mitted to  serve,  unless  indeed  he  can  be  rendered  pro- 
perly  qualified  by  the  application  of  the  India  rubber^ 
or  by  the  use  of  the  Lethean  waters^  by  the  one  mode 
or  the  other  to  be  reduced  to  that  happy  state  of  igno* 
ranee  thought  by  the  manager^  to  be  the  essential  requi^ 
ftite  of  a  juror* 

I  would,  before  I  conclude  this  subject,  remark  upon 
an  observation  made  by  one  of  the  honorable  managers, 
(Mr*  Campbell)  he  has  charged  judge  Chase  with  hav- 
ing caused  Mr.  Basset  to  be  sworn  as  one  of  the  jury 
for  the  very  purpose  of  convicting  Callender,  from  his 
knowledge  of  Basset's  political  principlea. 

My  worthy  colleague  (Mr,  Key)  has  with  great 
strength  of  argument  shewn  that  Judge  Chase  could  not 
from  the  facts  proved,  be  otherwise  than  a  stranger  both 
to  the  person  and  to  the  political  principled  of  Mr.  Bas- 
set. But  I  an^  aware  that  in  reply  it  will  be  said  the 
declaration  Mr.  Basset  made  in  court  shewed  what  were 
his  political  sentiments, — He  only  there  declared  that 
The  Pro«pe£t  Before  Us,  if  the  extracts  he  had  seen 
were  justified  by  the  book,  was  a  seditious  publication* 
1— This  could  be  no  proof  that  he  was  a  federalist. — I 
never  knew  a  gentleman  of  any  political  principles  that 
did  not  uniformly  declare,  that  if  the  sedition  law  was 
constitutional,  that  publication  was  clearly  within  the 
provisions  of  the  law,  Even  his  counsel  have  declared 
that  they  did  not  appear  on  his  account,  that  they  des- 
pised the  wretch,  and  considered  him  as  a  disgrace  to 
society. — They  have  declared  they  had  no  hopes  of 
(Saving  him  unless  by  establishing  the  unconstitutionali>* 
ty  of  that  law. 
Btt(  9V9n  b»d Judg^  Chase  known  the  political  princiii 
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pies  of  Mn  Basset  to  have  been  federal,  it  would  not 
have  justified  him  in  excusing  him  from  being  sworn-*-* 
nor  would  he  have  been  justified  in  setting  aside  a  ju- 
ror because  he  was  a  republican,  unless  there  had  been 
in  each  case  some  other  legal  objection.  There  is  no 
distindion  between  the  two  cases — ^the  political  princi- 
ples of  a  man  is  not  the  test  of  his  fitness  to  serve  as  a 
juror.  If  Mr.  Basset  had  been  exempted  from  being 
on  the  jury  in  consequence  of  the  scrUpIes  he  suggested, 
the  court  must  have  exempted  all  who  should  make 
similar  excuses,  or  they  would  have  given  just  cause 
for  complaint.  It  was  the  duty  of  the  court  to  direft 
tlie  Jurprs  to  be  sworn  as  they  were  called,  against 
whom  there  was  no  legal  obje^ion— ^1  flatter  myself  I 
have  sufficiently  shewn  that  against  Basset  (here  was  no 
Buch  objection-»-that  the  judge  was  not  only  iree  from 
impropriety  in  directing  him  to  be  sworn,  but  that  his 
conduct  would  have  been  censurable  had  he  afled  other- 
wise ;  and  here,  sir,  I  conclude  my  observations  upon 
the  second  article  of  impeachment. 

I  now  come,  Mr.  President,  to  the  third  article, 
wherein  my  honorable  client  is  criminally  charged  for 
the  rejection  of  the  evidence  proposed  to  be  derived 
from  Col.  John  Taylor. 

In  this  par\  of  the  case  the  fact^  are  admitted.  The 
next  question  of  law,  therefore,  which  presents  itself 
for  discussion,  is  whether  or  not  Col.  Taylor^s  evidence 
ought  to  have  been  received,  or  was  properly  rejefled. 
Here  again  I  must  observe  that  the  honorable  managers 
to  support  their  charge,  resort  to  principles  which  are 
tome,  to  the  last  degree,  strange  and  novel. — We  are 
told  that  the  court  has  no  right  to  order  questions  which 
are  meant  to  be  put  to  a  witness^  to  be  reduced  to  wri- 
ting. Nay,  that  the  court  have  no  right  to  know  what 
evidence  is  meant  to  be  given  by  the  witness,  or  its 
connexion  with  other  testimony,  or  its  bearing  on  the 
cause,  but  to  receive  it  drop  by  drop,  as  the  counsel 
think  proper  to  deal  It  out.  In  answer  to  these  extra- 
ordinary ideas  which  we  have  had  thus  introduced,  I 
must  be  permitted  to  assert,  that  the  court  have,  in  my 
ppimon^  an  undoubted  ri^bt  to  require  of  the  counsel 
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that  they  should  open  their  case,  explain  the  nature  of 
the  evidence  meant  to  be  given,  and  on  the  productioa 
of  a  witness,  state  what  they  expedl  to  prove  by  such 
witness.  In  the  course  of  my  practice  it  has  been  the 
usual  method  of  proceeding  for  counsel  to  conduct 
themselves  in  this  manner — and  on  this  subjeA 
M*NalIy,in  his  rulesof  evidence,  page  14,  expressly  lays 
it  down  as  a  ruU^  ^^  that  counsel  ought  not  to  call  a  wit- 
ness without  first  opening  to  the  court  the  nature  of  the 
evidence  they  intend  to  examine  to.  This  has  been 
often  solemnly  adjudged^  though  not  strictly  adhered  to 
inpractice.^^  And  m  page  second  he  gives  us  as  the 
jfr^rrule,  ''that  no  evidence  ought  to  be  admitted  to 
any  point  but  that  on  which  the  issue  is  joined.*'  But 
how  is  a  court  to  prevent,  and  it  is  only  the  court  which 
can  prevent,  evidence  being  admitted  which  is  not  per- 
tinent to  the  point  on  which  the  issue  is  joined,  unless 
they  are  first  informed  what  evidence  is  meant  to  be 
given  ?  It  is  then  upon  the  authority  of  M'Nally  esta- 
blished, that  the  court  have  the  legal  right  to  know 
what  counsel  mean  to  prove  by  a  witness — and  having 
that  rtght,  ihey  may  exercise  it  whenever  in  their  dis- 
cretion  they  may  think  it  necessary. 

To  determine,  therefore,  whether  they  aQed  cor- 
redlly  in  rejefling  the  testimony  of  Col.  Taylor,  let  us 
examine  what  testimony  they  hoped  to  obtain  from 
him  ;  and  for  this  purpose,  what  were  the  questions 
proposed  to  be  put  to  him.     They  were, 

1st — Did  you  ever  hear  John  Adams  express  any 
sentiments  lavorable  to  monarchy,  or  aristocracy,  and 
what  were  they  ? 

2d — Did  you  ever  hear  Mr-  Adams,  while  Vice- 
President,  express  his  disapprobation  of  the  funding 
system  ? 

3d — Do  you  know  whether  Mr.  Adam's  did  npt,  in 
the  year  1794,  vote  against  the  sequestration  of  British 
debts,  and  also  against  thebilUor  suspending  intercourse 
with  Great  Britain  ? 

Col.  Taylor's  testimony  was  offered  as  being  relevant 
only  to  one  set  of  words  stated  in  the  two  counts  of  the 
indidment,  to  wit,  *' he  (meaning  the  said  President  of 
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the  United  States)  was  a  professed  aristocrat.  He 
(meaning  the  President  of  the  United  States)  had  prov- 
ed faithful  and  serviceable  to  the  British  interest ;  (in- 
uendo)  against  the  interest  and  welfare  of  the  United 
States.*' 

Need  I  state  to  this  honorable  court,  that  words, 
which  do  not  in  themselves,  or  on  the  face  of  them, 
purport  any  thing  criminal,  cannot  be  made  so,  or  con- 
sidered as  libellous,  but  by  laying  an  inuendo  giving 
them  a  criminal  meaning,  without  which  they  would 
be  innocent, — and  also  that  the  criminal  meaning  laid 
in  the  inuendo  must  be  striflly  proved. 

Let  us  now  examine  the  set  of  words  to  which  Col. 
Taylor*s  evidence  was  meant  to  apply,  they  were  with- 
out any  inuendo,  as  follows  :  **  He  was  a  professed 
aristocrat,  he  had  proved  faithful  and  serviceable  to  the 
British  interest. ''^ 

This  sentence  consists  of  two  separate  distin£l  clauses 
or  parts ;  the  first,  that  '*  he  was  a  professed  aristo- 
crat"— The  second,  that  "  he  had  proved  faithful  and 
serviceable  to  the  British  interest."  I  ask  this  honoi*a- 
ble  court  if  either  of  these  clauses  or  parts,  of  them- 
selves, and  Without  an  inuendo,  carry  with  them  any 
charge  of  criminality,  or  any  thing  libellous  ?  To  say 
that  a  man  is  an  aristocrat,  a  democrat,  or  a  republican, 
is  not  of  itself  charging  the  person  with  any  thing  cri- 
minal, nor  is  it  slanderous,  unless  indeed  the  charge  is 
accompanied  with  an  inuendo,  stating  that  by  the  epi- 
thet so  tised^  something  very  bad  was  intended  ;  and 
thai  government  would  indeed  merit  contempt  in  which 
a  person  should  be  punished  upon  such  a  charge.  So 
also,  to  say  that  a  man  had  been  faithful  and  serviceable 
to  the  British  interest  charges  him  with  nothing  crimi- 
nal, and  therefore  cannot  be  slanderous,  because  the 
British  and  the  American  interest  in  many  instances  have 
been  and  may  be  the  same. 

There  may  be  a  variety  of  instances  in  which  the  in- 
terest of  two  nations  may  concur*  There  have  been 
many  in  which  the  interest  of  America  and  of  Britain 
did  concur ;  many  also  in  which  the  interest  of  Ameri- 
ca and  France  have  combined.     In  the  first  instance  a 
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ttiail  may  have  been  faithful  and  serviceable  to  Britain  j 
in  the  other  to  France,  without  the  violation  of  any 
duty  to  the  United  States^  without  having  been  guilty 
of  the  least  criminality. 

The  sentence  then  taken  altogether  connecting  the 
two  clauses,  does  not  of  itself  import  any  thing  cri- 
minal, and  consequently  is  not  slanderous^  if  itretnaiiKi 
ed  without  any  innuendo^  and  if  it  was  free  from  an 
innuendo  being  not  slanderous,  would  not  require  any 
evidence  relative  thereto-^Nay ,  it  would  be  no  part  rf 
the  charge  put  in  issue,  for  in  legal  construction  it  is 
only  such  part  of  the  publication  stated  in  an  indid- 
ment,  which  is  slanderous,  that  is  the  point  in  issue. 

I  will  now,  sir^  read  that  part  of  the  indictment,  itl 
connection  with  the  innuendo^  **  He  (meaning  the 
President  of  the  United  States)  was  a  professed  aristo« 
crat.*'  Here  there  being  no  innuendo,  this  clause  or 
part  of  the  sentence  remains  in  its  primitive  innocency ; 
— "  He  (meaning  the  President  of  the  United  States) 
had  proved  faithful  and  serviceable  to  Great  Britain." 
This  of  itself,  as  I  have  obiserved^  is  perfectly  inno- 
cent ;  but  here  comes  the  innuendo  with  its  sting  in  its 
tail-^^^  Innuendo^  against  the  interest  and  welfare  of 
the  United  States  of  America."  Thus  it  was  only  the 
latter  clause  in  the  sentence  that  was  presented  as  being 
libellous  ;  and  how  was  that  part  of  the  sentence  to  be 
justified  ?  By  shewing  that  the  President  had,  in  the 
high  station  he  had  occupied,  prostituted  his  charader 
by  sacrificing  the  interest  of  the  United  States  to  the  in* 
terest  of  Great  Britain.  And  how  was  this  justification 
to  be  proved  ?  Not  by  any  answer  Mr.  Taylor  could 
give  to  the  Jirsf  question,  for  that  as  far  as  his  answer 
could  have  relation,  could  only  relate  to  the  first  clause ; 
buMhat  clause  being  of  itself  inoffensive,  and  not  made 
criminal  by  any  innuendo,  was  no  part  of  the  criminal 
charge  in  issue^  but  was  merely  introduced  as  being 
part  of  a  sentence,  the  latter  clause  of  which  was  only 
charged  to  be  criminal.  Any  evidence  from  Col.  Tay- 
lor as  to  the  first  clause  was  therefore  totally  irrelevant, 
as  not  going  to  the  point  in  issue,  and  as  only  going  to 
prove  the  truth  of  what  was  neither  stated  nor  relied  on 
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is  being  erimiilal  I  ind  therefore  Wds  properly  rejefled 
by  the  courts 

As  to  the  second  question,  to  wit,  **  Whether  Mr. 
Adams,  while  Vice-President,  had  expressed  his  dis-i 
approbation  of  the  funding  System  V^  The  que^ion 
could  not  be  in  any  degree  relevant  to  the  one  or  the 
other  clause  in  the  sentence.— Whether  Mr.  Adams  ex* 
pressed  his  disapprobation  while  he  was  Vice-Presi« 
dent,  of  the  funding  system,  or  not^  could  in  no  res- 
pect go  to  prove  or  disapprove  his  being  a  professed 
aristocrat,  or  his  haying  sacrificed  the  interest  of  the 
United  States  to  th6  interest  of  Great  Britain.  The 
court  thereforeconsideringthis  question  totally  irrelevant 
to  the  "point  in  issue,''  did  as  was  their  duty  to  do, 
thev  refused  to  sufibr  it  to  be  put  to  the  witness. 

So  much  for  the  two  first  questions^  We  now  come 
to  the  third,  respecting  the  votes  of  Mr.  Adams,  when 
Vice-President^  against  the  bill  for  the  sequestration  of 
British  debts,  and  the  bill  for  suspending  intercourse 
with  Great  Britain^  For  the  conduct  of  my  honorable 
client  in  refusing  to  permit  this  question  to  be  put  to 
Col*  Taylor,  two  reasons  may  be  assigned ;  the  first, 
that  if  the  fa6t  was  as  staled,  it  could  not  be  proved  by 
CoU  Taylon  The  second,  that  if  the  fa£l  was  esta* 
blished,  it  Would  be  totally  immaterial  to  the  issue  :-^ 
CoU  Taylor's  evidence  was  not  the  best  which  the  na« 
ture  of  the  Case  admitted.  1  will  not  say  that  the  tta.* 
Versef  *  in  order  to  prove  this  vote,  was  under  the  neces- 
sity of  procuring  a  copy  from  the  journal  of  the  senate, 
properly  authenticated  by  their  clerk,  but  he  certainly 
ought  at  least  to  have  produced  a  printed  copy  of  the 
votesand  proceedings  of  the  senate  as  published  by  them« 
One  thing  at  least  is  certain,  that  the  traverser  could 
fiot  consistendy  with  rules  of  laW,  give  parole  evidence 
to  establish  the  vote  of  Mr.  Adams,  and  therefore  that 
Col.  Tayloi*  could  not  be  legally  examined  on  that  sub- 
j^ft.  But  I  will  go  further  m  defence  of  my  client,  and 
will  say,  that  if  they  had  had  the  best  possible  evidence  of 
the  fa6l ;  if  they  had  had  an  attested  copy  from  the  records 
of  the  senate,  the  judge  Would  have  departed  from  his 
duty  if  he  had  permitted  the  evidence  which  was  wislv 
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ed  to  have  been  obtained  from  Col.  Taylor,  t6  hav« 
been  given  to  the  jury.  Ought  any  evidence  to  be  given 
to  a  jury  which  is  not  proper  and  pertinent  to  prove  the 
jact  in  issucy  or  to  prove  some  faft  from  which  the  ia& 
in  issue  ought  legally  to  be  inferred — evidence  not  rc-s 
levatit  to  the  point  before  the  court  and  jury  ?*— Waa 
not,  as  to  this  part  of  the  charge,  the  ia6t  in  issue^ 
whether  Mr.  Adams  had  swerved  from  his  duty  by  in- 
tentionally prostrating  the  interest  and  welfare  of  his 
country  to  the  interest  and  welfare  of  Great  Britain  ?— 
Should  not  a  charge  of  so  atrocious  a  nature  be  proved 
by  some  dire£l  a£t  of  this  criminal  sacrifice  of  the  in- 
terests of  the  United  States  to  the  interest  of  Great 
3ritain,  or  by  the  proof  of  some  other  a£i  from  which 
such  criminal  sacrifice  must  and  ought  on  principles  of 
law  to  be  clearly  and  necessarily  inferred  ?  And  what 
was  the  proof  proposed  to  be  offered  for  this  purpose  i 
That  upon  the  question  whether  British  debts  should  be 
sequestered,  and  whether  our  intercourse  with  Great 
Britain  should  be  suspended,  after  full  discussion  one 
half  the  members  of  the  senate  voted  in  favor  of  those 
measures,  and  one  half  of  the  senate  against  them— ^ 
And  that  in  this  situation  Mr#  Adams  thinking  them  of 
too  hazardous  a  nature,  and  such  as  might  involve  our 
country  in  a  war,  did  not  choose  to  take  upon  himself 
8o  great  a  responsibility  as  to  give  his  casting  voice  in 
the  affirmative* 

I  have,  Mr.  President,  neither  time  nor  inclination 
to  enter  into  a  discussion  of  either  the  propriety  or  po« 
iicy  of  those  measures,  but  I  have  no  hesitation  to  ex-^ 
press  my  belief,  that  the  honorable  members  who  voted 
for  or  against  those  measures,  were  equally  afluated  by 
the  same  purity  of  motive*  That  those  who  voted  on 
the  one  side  or  the  other  a6led  from  the  sincerest  desire 
to  promote  what  they  respectively  considered  the  best 
interests  of  their  country. 

Shall  then,  the  rejedlion  of  the  evidence,  that  Mr» 
Adams,  on  measures  xvijieriy  on  which  the  senate  wa^ 
equally  divided,  gave  his  casting  vote  with  the  senators 
whose  political  sentiments  accorded  with  the  then  ma* 
^ority;  and  which  evidence^  if  admitted,  would  have 
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proved  nodung,  be  considered  as  a  ground  of  impeach- 
ment? I  say  evidence,  which,  if  Emitted,  would 
have  proved  nothing ;  for  that  act  of  Mr«  Adams  cer- 
tainly would  not  have  proved  that  he  had  corruptly  and 
wickedly  sacrificed  the  interest  and  welfare  of  the  Uni- 
ted States  to  Great  Britain ;  nor  would  it  have  proved 
any  thing,  from  which  such. sacrifice  ought  legally  and 
necessarily  to  be  inferred.  Where  is  the  man  who 
would  dare  to  say,  that  the  members  of  the  Senate  who 
voted  for  or  against  the  bill  for  sequestration  of  British 
debts,  and  the  suspension  of  our  intercourse  with 
Great  Britain,  a£led  from  corrupt  motives  ?  Is  there 
a  member  pf  this  honorable  court,  who  believes  that 
the  Senators,  who  voted  against  those  measures  were 
actuated  by  a  desire  to  promote  the  interest  of  Great 
Britain  at  the  expenge  of  their  own  country  ?  Or  that 
those  who  voted  in  favor  of  those  measures  were  ac- 
tuated by  a  desire  to  promote  the  interest  of  France  at 
the  same  expence  ?  The  heart  of  every  member  of  this 
honorable  court,  I  am  confident,  revolts  at  the  idea  I 
Ought  then  any  judge  to  have  suffered  this  a£l  of  Mr. 
Adams  to  have  been  offered  to  a  jury,  as  evidence  di« 
rectly  to  establish  that  he  had  wickedly  and  corruptly 
preferred  the  interest  and  welfare  of  Great  Britain  to 
that  of  the  United  States,  or  as  evidence  from  which 
the  jury  ought,  upon  legal  principles,  necessarily  to 
infer  that  he  had  thus  a.t\td. 

The  judge  who  would  have  permitted  such  evidence 
to  have  been  given  for  such  purpose,  in  my  opinion, 
ought  much  rather  to  be  impeached  for  his  conduct, 
than  tlie  judge  who  should  reject  it. 

It  is  the  sole  province  of  the  court  to  determine  what 
evidence  shall  go  to  the  jury,  either  as  proper,  dire6)}y 
to  prove  the  faft  in  issue,  or  to  prove  any  fads  from 
which  that  fact  ought  to  be  inferred.  The  court  are  the 
sole  judges  of  the  competency  and  admissibility  of  the 
evidence*— the  competency  depends  upon  its  legality  ; 
the  admissibility  upon  its  relevancy  to  the  question  in 
issue — If  illegal,  it  is  their  duty  to  rejeo:  it;  but 
though  legal  in  its  nature,  yet  if  not  relevant  to  th^ 
point  in  issue,  it  ought  equally  to  be  rejected  ;  because 
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its  production  only  wa3tes  time,  and  has  a  tendency  to 
mislead  the  jury. 

The  right  of  the  court  to  decide  M^hat  evidence  shall 
goto  the  jury  I  never  heard  questioned  till  in  the  course 
of  this  trial.  The  honorable  managers  appear  disposed 
to  advocate  a  different  doctrine,  and  as  they  claim  the 
right  that  the  jury  should  decide  the  issue  without  re- 
garding the  opinion  of  the  court  as  to  the  law,  so  they 
seem  to  think  that  the  court  ought  not  to  restri<5l  the 
evidence  to  the  jury — And  hence  they  have  expressed 
some  indignation  against  my  honorable  client^  because 
when  he  told  the  counsel  in  Fries's  case,  that  they 
might  go  on  as  they  pleased,  but  still  subject  to  the  du 
rection  of  the  court  as  to  what  evidence  they  might  of- 
fer : — On  that  occasion  they  exclaimed — **  the  court 
took  upon  themselves  to  decide  what  evidence  should 
go  to  the  jury  !  But  perhaps  that  evidence  which  might 
have  been  rejefled  might  have  influenced  the  decision 
of  the  jury,  and  as  the  jury  have  a  right  to  decide  the 
law,  uncomroled  by  the  court,  they  ought  to  have  be- 
fore them  all  that  evidence  which  might  possibly  influ- 
ence their  decision  !"  Charming  doctrine  I  Thus  the 
jury  are  not  only  to  decide  the  law  on  the  issue,  but 
likewise  all  questions  of  law  which  arise  upon  the  pro- 
ceedings in  the  cause  and  upon  the  evidence  that  is  to 
be  admitted.  The  honorable  managers  seem  to  forget 
that  it  is  only  in  consequence  of  the  right  of  the  jury  to 
give  a  general  verdiCl  that  they  get  incidentally  the 
ponjoer  of  deciding  the  law  in  any  case,  but  that  this 
cannot  in  any  manner  enable  them,  either  as  to  power 
or  right,  to  have  auy  control  over  the  eourt  in  any 
collateral  questions.— *•  The  maddest  enthusiast  that  ever 
yet  advocated  the  rights  of  jurors,  has  never  questi- 
oned the  right  of  the  court  to  determine  upon  the  com- 
petency and  admissibility  of  evidence.  Suqh  being 
the  law,  it  was  the  duty  of  judge  Chase,  when  the 
question  meant  to  be  established  was,  that  Mr.  Adams 
wickedly  and  corruptly  sacrificed  the  interest  of  the 
United  States  to  Great  Britain  contrary  to  his  duty,  to 
prevent  the  vote  of  Mr.  Adams  on  that  occasion  being 
given  in  evid^Oi;^  to  the  jury,  either  as  proper  dire^Hy 
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to  prore  the  fa£t,  or  from  which  they  ought  necessarily 
to  infer  it.  And  I  again  repeat,  if  he  had  suffered  such 
evidence  to  have  been  given  to  them  as  proper  and  re- 
levant, he  would  have  been  much  more  deserving  of 
in^^eachment. 

I  have  stated  that  there  is  two  ways  of  proving  the 
issue — either  by  direflly  proving  the  y^irr  in  issue,  or 
by  proving  some  fa6l'from  which  the  fact  in  issue  ought 
legally  to  be  inferred  ;  and  that  in  the  one  case  and  the 
other  the  court  are  the  judges  as  to  the  competency  and 
the  admissibility  of  the  testimony.  But  I  go  further, 
it  is  the  court  who  have  a  right  to  determine  whether 
or  not  the  facl  in  issue  ought  to  be  inferred  from  a  &ct 
proved,  or  what  fact,  being  proved,  will  justify  a  jury 
in  inferring  and  accordingly  finding  the  fact  in  issue. 
I  will,  sir,  explain  my  meaning — ^^The  question  in  issue 
is  a  grant  or  no  grant  of  a  tract  of  land  ;  the  grant  is 
the  fact  to  be  established ;  no  grant  can  be  produced, 
but  evidence  is  given  of  possession  for  a  great  length— 
a  regular  transferrence  of  the  property  as  having  been 
granted — payment  of  rents  to  the  successors  of  the  sup- 
posed grantor,  &c.  the  court  not  only  determine  what 
testimony  is  proper  to  establish  these  facts,  but  they  di- 
rect  the  jury  that  if  they  believe  the  evidence,  they  then 
ought  to  find  that  a  grant  had  been  given.  On  this 
point  I  refer  to  Cowper,  page  112,  and  12  Coke,  2.  So, 
sir,  if  in  an  action  of  indebitatus  assumpsit  for  money 
due,  the  defendant  pleads  the  act  of  limitation,  and  the 
plaintiff  replies  a  promise  to  pay  within  three  years— 
If  on  the  trial  of  the  cause  the  plaintiff  proves  an  aC" 
knawledgment  of  the  debt  within  the  limited  time,  the 
court  will  instruct  the  jury,  that  if  they  believe  that  fact, 
they  ought  to  find  from  it,as  being  sufficient  evidence  for 
the  purpose,  the  fact  in  issue,  that  he  did  promise  to  pay. 
Yet  if  the  jury  was  to  find  a  special  verdict,  stiting  that 
within  three  years  the  defendant  had  acknowledged  the 
€ebt,  the  court  could  not  give  judgment,  but  must  or- 
der a  venire  facias  de  novo^  because  the  jury  would  not 
have  found  the  fact  in  issue,  but  only  a  fact  which  was, 
as  evidence,  sufficient  to  have  justified  them  to  have 
found  by  ^heir  verdict  that  the  defendant  did  assume^ 
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Again,  in  the  case  before  supposed,  evidence  was  given 
to  the  jury  that  the  defendant  had  acknowledged  the 
debt  as  aforesaid,  the  court  would  instruct  the  jury  that 
upon  that  evidence  they  ought  to  find  the  defendant  had 
promised,  and  if  the  jury  did  not  gire  their  verdict  £or 
the  plaintiff,  the  court  would  grant  a  new  trial.     So^ 
sir,  in  an  action  of  trover  and  conversion. — If  it  was 
proved  that  the  defendant  had  the  thing  in  possession 
for  the  conversion  of  which  the  suit  was  brought,  and 
evidence  is  given  that  the  plaintiff  demanded  the  article 
from  the  defendant,  and  that  he  refused  to  deliver  if, 
though  this  is  not  itself  a  conversion,  and  if  the  jury 
was  to  find  a  special  verdict  stating  these  facts,  the  court 
could  not  give  judgment,  yet  the  court  would  direct  the 
jury  that  upon  such  fact  being  proved,  they  ought  to 
find  the  fact  in  issue^  to  wit :  the   conversion^  and  if 
the  jury  was  not  to  find  for  the  plaintiff  the  court  would 
grant  a  new  trial. — Again,  in  the  case  of  an  action 
brought  to  recover  money  and  the  statute  of  limitation 
pleaded — if  the  defendant  acknowledges  the  justice  of 
the  debt,  but  at  the  same  time  absolutely  and  unequi* 
vocally  declares  that  he  never  will  pay  any  part  ol  it^  the 
court  would  instruct  the  jury  that  upon  such  evidence 
they  could  not  find  for  the  plaintiff,  for  that  the  acknow« 
ledgment  of  the  debt  being  only  presumptive  evidence 
of  a  promise  to  pay  it,  that  presumption  was  taken 
away  when  the  acknowledgment  was  accompanied  with 
a  direA  unequivocal  declaration  that  he  never  would 
pay  any  part  of  it.     So  in  the  case  of  trover  and  con- 
version, if  the  thing  in  question  was  large,  heavy  and 
unweildy  as  a  large  piece  of  mahogany  or  other  timber, 
and  when  the  delivery  of  it  was  demanded,  the  defen- 
dant  was  to  refuse  troubling  himself  on  the  occasion, 
but  to  dire6l  him  to  where  this  ponderous  article  lay, 
and  tell  him  that  he  plight  take  it  into  his  possession 
when   he  pleased ;  the  court  would  certainly  say  there 
was  no  proof  of  conversion — i\\t  prima  Jacie  evidence 
being  defeated  by  the  circumstances  of  the  case. 

I  have  introduced  these  cases  by  way  of  illustration  ; 
and  to  shew  that  the  court  determines  what  is  prt^ser 
evidence  to  prove  the  ia6t  in  issue — from  what  fa£l  the 
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Ja£b  in  issue  may  be  inferred — *and  also  what  evidence  ttf 
admissible  to  prove  this  secondary  fadt ;  and  therefore 
as  the  vote  given  by  Mr.  Adams  of  which  Cailender 
wished  to  give  evidence  was  not  sufficient  to  prove  di-' 
reftly  the  charge  that  Mr.  Adams  had  wickedly,  and 
against  his  duty,  sacrificed  the  interest  of  his  country 
to  that  of  Great  Britain—nor  was  a  fact  from  which 
the  jury  on  principles  of  law  ought  to  have  inferred  it ; 
and  I  am  sure  no  person  will  attempt  to  support  the 
contrary,  therefore,  that  my  honorable  client  instead  of 
being  impeachable  for  rejedling  such  evidence,  would 
have  exposed  himself  to  censure  had  he  admitted  it« 

Nor  can  I  doubt  but  that  the  respeflable  counsel  who 
were  concerned  for  Cailender,  would  have  cheerfully 
acquiesced  in  and  approved  of  my  honorable  client's 
condu^  in  this  respe£l,  had  it  not  been  for  a  cause« 
which  they  honestly  acknowledged,  their  extreme  ig* 
norance  of  the  law  which  relates  to  the  doctrine  of  \u 
bels--^nd  which  had  induced  them  to  use  every  exer« 
tion  to  obtain  a  continuance  of  Jthe  cause  to  a  future 
term,  that  in  the  mean  time  either  in  their  own  offices, 
or  under  the  instru£kion  of  some  legal  charafler,  they 
might  acquire  a  more  accurate  knowledge  of  that  branch 
of  the  law. — ^An  indulgence  that  it  seems  they  could 
not  prevail  upon  the  court  to  give, — for  the  refusal  of 
which,  however,  I  hope  my  honorable  client  will  not  be 
thought  impeachable. 

I  have  now,  sir,  finished  my  observations  on  the  third 
article,  and  am  under  the  direction  of  this  honorable 
court  whether  I  shall  proceed  to  the  fourth,  or  wait  till 
they  take  some  refreshment.  (It  was  now  three  o'clock, 
and  the  court  adjourned  for  half  an  hour. ) 

[TJbe  court  having  again  met^  Mr*  Martin  conti* 
nued.  ] 

I  shall  now,  sir,  proceed  to  the  fourth  article  which 
charges  the  respondent's  condudl:  to  have  been  marked 
during  the  whole  course  of  the  trial  by  manifest  injus- 
tice, partiality  and  intemperance* 

From  the  evidence  it  certainly  appears  that  judge 
Chase  prevented  the  counsel  from  arguing  to  the  jury, 
that  the  sedition  law  was  unconsiitutional ;  and  this 
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secitis  to  have  given  rise  to  a  great  portion  of*  the  altcr--^ 
cation  and  ill  htlmor  between  the  court  and  the  bench. 

I  admit  that  the  constitution  gives  to  a  criminal  the 
right  of  having  counsel ;  but  the  constitution  has  not 
dehrfed  the  rights  or  duties  of  counsel,  or  to  what  ex- 
tent they  are  to  exercise  them,— One  things  however, 
is  certain, -^that  they  have  no  constitutional  right  to 
impose  upon  the  court  or  to  mislead  the  jury. 

When  Callender's  counsel  contended  that  if  the  }.ui7 
have  a  right  to  decide  questions  of  law,  then  the  con^ 
stitution  being  the  supreme  law  of  the  land,  the  jury 
must  of  course  have  the  power  of  deciding  on  the  con" 
stitutionaiity  of  a  law  ;  the  judge  might  well  say  it  wa» 
anon  sequitur. 

What  has  been  allowed  to  the  jurofs  as  their  inci- 
dental right  on  the  general  issue  ?  Not  to  decide  whe^ 
ther  there  is  an  existing  law\  or  whether  a  law  is  in 
force,  but  to  declare  the  true  construction  of  an  exist* 
ing  law,  and  whether  the  case  at  issue  comes  within^ 
the  true  construdtion  of  such  law* 

But  those  who  contend  that  the  jury  have  a  right  to 
determine  the  constitutionality  of  a  law,  insist  not  for 
the  power  of  the  jury  to  decide  its  true  construction 
and  whether  the  prisoner's  case  comes  within  it,  but  to 
decide  whether  what  is  produced  as  a  law  is  not  void^  a 
mere  nullity,  a  dead  letter ;  or  in  other  words  whether 
such  a  law  is  in  existence.— The  maddest  enthusiasts 
for  the  rights  of  jurors — their  most  zealous  advocates 
have  never  contended  for  such  a  right  before  the  cases 
of  Fries  and  Callender.  Whether  a  law  exists,  whe- 
ther a  law  has  been  enacted — whether  a  law  has  been 
repealed — whether  a  law  has  become  obsolete  or  is  in  ^ 
force  ?  The  decision  of  these  questions  hath  always 
been  allowed  the  exclusive  right  of  the  court.— The 
power  of  the  court  to  decide  exclusively  upon  these 
questions  hath  never  been  before  controverted.  Nay 
the  very  right  claimed  on  behalf  of  jurors,  that  they 
may  determine  what  is  the  truexonslruQion  of  the  law, 
and  whether  the  case  is  within  its  provisions,  of  itself 
necessarily  presupposes,  and  is  predicated  upon  the 
existence  qf  a  la%\  the  true  construction  or  meatfing  of 
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which  they  are  to  determiner— It  has  indeed  been  scri- 
ously  questioned,  and  that  by  gciltlemen  of  great  abi- 
lities, whether  even  the  judiciary  have  a  right  to  de- 
clare a  law  passed  by  the  legislature^  to  be  contrary  to 
the  constitution  and  therefore  void  !  I  shall  not  enter 
into  an  examination  of  that  question  ,  but  I  have  no 
hesitation  in  saying  that  a  jury  have  no  such  right — ^that 
it  never  was  intended  they  should  have  such  right,  and 
that  if  they  had  the  right,  we  might  as  well  be  without 
a  constitution. 

The  first  specific  instance  of  my  client's  unjust,  par- 
tial and  intemperate  condu£l,  which  is  stated  in  this 
fourth  article  is,  that  he  compelled  th^  traverser's  coun- 
sel to  reduce  to  writing  the  questions  which  they  meant 
to  propound  to  Col.  Taylor.  The  correctness  of  this 
procedure  will  depend  on  the  question  whether  the  court 
had  by  law  such  a  power,  for  if  such  a  power  was  pos- 
sessed  by  them,  it  is  to  be  presumed  that  they,  on  that 
occasion,  exercised  it  according  to  their  best  discre- 
tion, nor  can  it  be  inferred  that  their  condu(5l  was  cri- 
minal, because  the  procedure  was  novel  in  Virginia. 
There  are  cases  in  which  the  praflice  of  a  court  may 
be  considered  the  law  of  the  court ;  but  these  are  not  in 
any  manner  analogous  to  the  case  in  question  ;  nor  do 
I  find  that  the  practice  of  the  state  courts  is  obligatory 
"  in  any  case  of  this  kind  on  the  courts  of  the  United 
States.*'  My  honorable  client  did  not  consider  what 
was  usual  in  Virginia,  but  what  was  correA  and  proper, 
he  knew  that  the  law  authorised  him  to  make  this  de- 
mand. In  Maryland,  where  he  imbibed  his  legal 
knowledge,  and  where  at  the  bar  and  on  the  bench  he 
had  carried  it  into  practice,  nothing  was  more  common 
than  for  questions  to  be  reduced  to  writing  at  the  request 
of  counsel,  or  at  the  request  of  the  court.  If  counsel 
doubt  of  the  propriety  of  the  evidence  meant  to  be 
drawn  from  the  witness,  or  the  corre6lness  of  the  ques- 
tion meant  to  be  propounded  to  him,  they  have  a  right 
to  request  it  to  be  reduced  to  writing.  So  also,  if  the 
court,  without  whose  approbation  no  testimony  can  be 
given  to  a  jury,  and  whose  duty  it  is  to  prevent  impro- 
per testimony  to  be  given,  has  reason  to  suspe£l  anin* 
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tention  to  introduce  such  evidence,  they  have  a  right, 
and  they  ought  to  require  the  questions  to  be  reduced  to 
writings  that  there  may  be  no  misapprehension  of  the 
tendency  of  the  question,  and  that  they  may  more  deli- 
berately fiecide  whether  it  is  proper  to  be  put  to  the 
witness.  And  in  this  case,  the  counsel  were  not  re- 
quired to  reduce  their  questions  to  writing  in  the  first 
instance,  or  before  thty  had  stated  what  they  meant  to 
prove,  as  hath  been  suggested.  When  CoK  Taylor 
was  called  and  sworn,  the  court  desired  to  be  infiM-med 
what  they  meant  to  prove  by  him.  M'Nally  is  an  au- 
thority that  in  so  doing  they  aclcd  legally.  The  coun- 
sel stated  the  faftg,  to  prove  which  Col.  Taylor  was 
called  ;  upon  whicfi,  the  court  doubting  the  admissibi- 
lity of  the  testimony  diredled  the  question  to  be  reduced 
to  writing  for  their  consideration.  It  cannot  for  a  mo- 
ment be  seriously  contended,  but  that  the  court  had  a 
right  so  to  do.  As  my  respectable  colleague  (Mr- 
Key)  has  observed,  the  praftise  of  this  honorable  court 
during  this  trial,  hath  perfedlly  sanctioned  that  part  of 
my  client's  conduct.  If  at  any  time  a  question  has  been 
put,  the  propriety  of  which  hath  been  doubted,  it  has 
been  directed  to  be  reduced  to  ^Titing ; — It  is  true,  that 
this  has  been  principally,^  when  an  objection  has 
been  made  by  the  counsel ; — but  there  can  be  no  doubt, 
that  if  any  honorable  member  of  this  court  had  appre- 
bended  the  question  to  be  improper,  the  court  would 
have  had  a  right,  and  would  have  directed  the  question 
to  be  propounded  in  writing  for  their  consideration. 
The  propriety,  the  principle,  in  each  case  is  the  same. 
On  this  part  of  the  charge  I  need  not  dwell  any  longer. 
The  next  instance  of  the  judge's  conduct  specified  in 
this  article  is  his  refusal  to  continue  Callender's  case  to 
the  next  term,  notwithstanding  the  affidavit  filed,  and 
the  applications  made. — On  this  subject,  I  shall  not 
make  many  observations  as  to  the  law ;  but  I  may  ven- 
ture to  assert  that  the  conduft  of  judge  Chase  in  this 
instance  also  appears  to  have  been  free  from  any  corrupt 
or  oppressive  motive  or  design— no  part  of  his  condutl 
on  this  occasion  has  been  produced  to  shew  that  he  en- 
tertained a  disposition,  to  prevent  Callender  from  ob*^ 
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taining  the  testimony  of  his  witnesses,  or  to  deprive  him 
of  the  necessary  time  to  procure  their  attendance.  Let 
it  be  recollected  that  the  first  affidavit  prepared  and  pro. 
posed  to  be  filed  in  order  to  obtain  a  continuance  of  the 
cause  was  a  general  affidavit.  By  the  laws  of  England 
a  general  affidavit  is  not  sufficient  to  entitle  the  party  to 
a  continuance — and  opon  principles  of  law  as  adopted 
in  England  and  in  the  United  States,  at  least  in  Mary- 
land,  a  supplemental  affidavit  cannot  in  a  case  of  this 
nature  be  received. 

If  then  judge  Chase  had  wished  that  Callender  should 
have  been,  at  all  events,  prevented  from  a  continuance 
of  his  cause,  he  would  have  suffered  them  to  have  filed 
their  general  affidavit. 

A.ccording  to  the  laws  of  England,  and  so  is  the  law 
considered  in  Maryland,  to  entitle  the  party  to  a  conti* 
nuance,  he  must  file  an  affidavit  shewing  what  witnesses 
he  wants — what  he  expects  to  prove  by  them — that  he 
has  used  due  diligence  to  procure  them,  and  that  he  has 
a  reasonable  expectation  to  procure  their  attendance  at 
some  time.— Judge  Chase,  had  he  wished  that  Callen- 
der  should  be  deprived  of  a  continuance  of  his  cause, 
would  have  suffered  them  to  file  their  general  affidavit, 
but  what  was  his  conduct  ?  Desirous,  they  should  not 
improperly  and  hastily  commit  themselves,  and  lose 
advantages  to  which  they  might  be  entitled,  he  gave 
them  a  caution,  and  time  till  next  day  to  profit  by  it. 
On  the  next  day  they  did,  it  is  true,  file  a  ^/^Wt?/ affi- 
davit ;  but  this  special  affidavit  so  drawn  up,  under  the 
caution  given  them  by  the  court,  is  not  such  a»  can  in 
any  degree,  stand  the  test  of  legal  investigation  even 
under  the  authority,  which  one  of  the  honorable  ma- 
nagers  (Mr.  Rodney)  hath  this  day  introduced. — rCal- 
lender  did  not  in  his  affidavit  state  that  he  expefled  to 
be  able  to  procure  his  witnesses  at  the  next  term,  the 
term  after,  or  at  any  term  :  He  also  stated  that  there 
were  certain  books  necessary  for  his  defence,  but  he  did 
not  state  that  he  had  endeavored  to  procure  them  be- 
fore—or that  he  expected  to  get  them  against  the  next 
term. — And  surely,  if  when  Callender  wrote  that  libel, 
he  founded  any  part  of  his  charge  upon  books  which  had 
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been  published,  he  ought  to  have  had  them  by  him 
when  he  wrote  and  published,  and  to  have  kept  theita 
by  him  for  his  defence  whenever  he  should  be  called 
upon  to  answer  for  that  publication,  and  could  have  no 
right  to  claim  a  continuance  for  the  purpose  of  obtain, 
ing  such  books.  One  of  the  honorable  managers  (Mn 
Rodney)  has  this  morning  referred  us  t'o6thvoK  Ba- 
con's Abridgement,  from  page  650  to  652,  upon  the 
subjed  in  contest,  the  mode  of  putting  off  a  trial,  and 
there  as  he  acknowledges,  and  as  the  authority  enforces, 
•*  if  there  is  any  cause  of  suspicion,  that  delay  is  the 
objeft,  the  court  should  be  satisfied  from  circumstances, 
that  the  person  absent  is  a  material  witness— that  the 
/  person  applying  has  been  guilty  of  no  laches  or  negledl 
— and  that  he  is  in  reasonable  expeflation  of  being  able 
to  procure  his  attendance  at  some  future  time."  That 
the  court  had  in  Callender*s  case  just  reason  to  believe 
that  delay  was  the  sole  object  of  the  counsel,  no  person 
can  doubt — Nay,  the  counsel  themselves  have  upon 
oath  declared,  that  delay  was  their  object — that  they 
had  no  hope  or  expectation  that  witnesses  could  be  of 
any  service  to  them — that  they  considered  Callender's 
cause  desperate  if  the  law  was  constitutional — and  that 
their  great  object  was  to  continue  the  cause  to  another 
court  that  it  might  not  be  tried  before  my  honorable 
client,  of  whose  conduct  in  the  case  of  Fries  they  had 
heard,  and  against  whom  they  had  formed,  it  seems, 
the  most  decided  prejudices. 

This  authority  then  produced  by  the  honorable  ma- 
nagers, perfectly  justifies  the  conduct  of  my  client,  in 
refusing  upon  that  affidavit,  to  continue  the  cause  to 
the  ne^t  term.  The  court  was  then  sitting  to  hear  the 
charges  brought  before  them. — it  was  their  duty  to  have 
them  determined  without  unnecessary  delay,  that  if 
the  party  was  innocent  he  should  be  acquitted,  if  guilty 
that  he  should  be  brought  to  speedy  punishment.  The 
same  honorable  manager  has  from  the  same  authority 
shewn,  "  that  upon  the  particular  circumstances  of  the 
case  the  court  will  make  a  rule  for  putting  off  the  trial 
of  a  cause  to  the  second  term  after  the  rule  for  putting 
oflF  the  trial  is  made***     I  admit  the  law,  and  wiU  there- 
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fore  readily  admit  that  iF  an  affidavit  had  been  made  by 
Callender  stating  that  he  expedled  to  be  able  to  prove 
certain  fafls,  stating  what  the  fafts  vi^ere,  by  Avitncsses, 
who  from  their  particular  situation,  could  not  Avith  any 
probability  be  produced  before  the  second  term,  after 
the  affidavit,  and  could  then  probably  be  had,  the  court 
might  with  propriety,  and  perhaps  ought  to  have  con- 
tinued the  cause  to  the  second  court,  but  no  such  affi- 
davit was  made  ;  therefore  not  having  made  out  such  a 
case,  they  have  no  reason  to  complain  that  they  had  not 
the  benefit  of  it.  They  did  not  even  swear  that  they 
expefted  to  be  able  to  procure  the  attendance  of  their 
witnesses  at  any  time  whatever. 

A  case  has  also  been  referred  to  in  Cowper's  reports, 
where  the  defendant  wanting  the  testimony  of  a  witness 
who  lived  out  of  the  jurisdiction  of  the  court,  and  the 
court  not  having  the  power  to  issue  a  commission  to 
obtain  his  testimony,  the  court  declared  that  if  the 
plaintiffs  would  not  consent  to  have  the  deposition  of 
such  witness  taken  to  be  read  at  the  trial,  they  would 
continue  the  cause  indefinitely.  The  honorable  mana- 
ger has  further  said  that  though  in  England  the  court 
cannot  issue  a  commission  to  examine  witnesses,  yet 
here  the  court  has  a  power  to  issue  a  commission  for 
that  purpose.  This  honora)jle  court  will  recollefl  that 
the  case  ol  Callender  was  a  criminal  prosecution,  I 
doubt  whether  the  court  has  any  power  in  a  criminal 
case  to  issue  a  commission  to  examine  witnesses  for  or 
against  the  prosecution  ; — I  do  not  know  of  any  law 
which  gives  them  that  power. — If  the  honorable  mana- 
gers know  of  such  a  law,  they  will  be  so  obliging  as  to 
refer  us  to  it. — But  I  will  take  up  the  objedlion  upon 
each  view,  suppose  a  commission  might  have  been  is- 
sued, the  counsel  of  Callender  did  not  apply  to  the 
court  to  grant  a  commission^  and  to  continue  the  cause 
till  the  commission  was  returned.  Suppose  a  commis- 
sion could  not  be  issued.  Cullender's  counsel  did  not 
apply  to  the  attorney  general  of  the  district  for  his  con. 
sent,  that  these  witnesses  should  be  examined  where 
they  lived,  and  their  deposition  be  read  in  evidence  on 
the  trial,  they  did  not  apply  to  the  court  ior  their  deter- 
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mination,  that  the  counsel  for  this  prosecution  shoolcl 
consent  to  this,  and  that  if  he  refused,  the  cause  should 
on  that  ground  be  continued.  Had  they  prayed  a  conti- 
nuance on  either  of  these  grounds,  and  it  had  been  re- 
fused, they  might  have  had  some  pretext  under  their 
authorities  for  complaint,  but  this  ground  they  never  at- 
tempted to  take. 

Had  they  prayed  for  a  commission,  and  the  law  au- 
thorised it,  it  is  to  be  presumed  the  court  would  have 
granted  it,  if  the  court  could  not  grant  a  commission, 
and  the  defendant's  counsel  had  proposed  that  the  de- 
positions cf  absent  witnesses  should  be  taken  to  be  read 
at  the  trial,  it  is  possible  the  court  would  have  conti- 
nued  the  cause  unless  the  prosecutor  would  Iiavc  con- 
sented that  depositions  should  be  thus  taken.  Hence 
therefore  on  no  principle  doth  it  appear  that  there  was 
any  thing  improper,  incorre£l  or  illegal,  in  refusing  a 
continuance  of  the  case  of  Callender. 

But»  sir,  there  is  another  ground  upon  which  the 
coiiduft  of  the  court  was  strictly  justifiable  in  request- 
ing to  know  by  the  deposition  what  the  absent  witnesses 
were  expected  to  prove,  and  also  in  refusing  to  continue 
the  cause  — Upon  their  own  statement,  the  witnesses 
wanted  were  only  material  to  a  few  of  the  charges  in 
the  indictment. — Their  absence  therefore  could  not  be  a 
sufficient  reason  :o  put  off  the  trial. — The  attorney 
might  have  struck  out  of  ihe  indictment  those  sets  of 
"words  to  which  their  testimony  was  wanted,  and  pro- 
ceeded to  the  trial,  upon  the  other  part  of  the  charge. 
— And  as  the  punishment  both  as  to  fine  and  imprison- 
ment was  discretionary,  not  exceeding  a  certain  sura 
and  time, — Callender  was  equally  in  the  power  of  the 
court,  convicted  on  a  part,  as  if  he  ?iad  been  convicted 
on  the  whole  of  the  charges — and  the  court  having  the 
discretion,  and  having  refused  a  continuance  for  the 
want  of  the  testimony  suggested,  had  it  in  their  power, 
when  they  passed  sentence,  to  throw  out  of  their  consi- 
deration, those  parts  of  the  charge  for  which  the  testi- 
mony was  wanted. 

And  on  this  subjefl  the  case  put  by  my  rcspeftable 
colleague  (Mr.  Key)  is  perfectly  in  point;  hesupposect, 
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the  case  of  a  person  indifted  for  stealing  a  horse,  sad- 
dle and  bridle  ;  to  delay  the  trial,  the  prisoner  suggests 
the  want  of  witnesses  -ihe  court  compel  him  to  d'c- 
clare  in  his  affidavit  what  he  expefts  to  prove  by  them. 
It  appears  that  he  only  wants  to  prove  that  the  bridle 
was  his  own  !  This' surely  would  be  no  cause  for  de- 
laying the  trial.  The  prosecutor  might  instantly  strike 
out  of  the  indictment,  the. bridle,  and  there  could  not 
be  the  least  pretext  for  not  going  to  trial  upon  the  resi- 
due of  the  charge,  the  stealing  the  horse  and  saddle. 
So  in  Callender's  case,  the  want  of  witnesses  to  justify 
a6  to  a  few  sets  of  words,  could  aflford  no  reasonable 
cause  why  he  should  not  be  tried  upon  a  dozen  or  more 
sets  of  libellous  words,  charged  in  the  indictment,  as 
to  v^ich  he  did  not  pretend  to  alledge  that  he  ivanted  a 
witness. 

In  Maryland,  it  has  ever  been  the  practice  to  try  cri* 
minal  prosecutions  of  what  nature  soever  at  the  first 
court,  if  practicable,  and  not  to  continue  them  unless 
some  legal  cause  is  shewn.  Judge  Chase  had  been  ac- 
customed to  this  mode  of  proceedure.  It  was  in  Ma- 
ryland that  he  acquired  the  first  rudiments  of  law.  It 
was  in  that  state  that  his  legal  knowledge  was  matured 
by  practice. 

Why  shouldrcapital  cases,  rather  than  inferior  crimes, 
be  tried  the  first  court  ?  The  honorable  managers  ad- 
mit that  it  is  the  general  rule  not  to  continue,  but  to 
try  at  the  first  term,  capital  cases.  Surely  if  indul- 
gence, if  delay  is  necessary  in  any  case,  it  is  in  a  capi- 
tal case,  where  life  is  at  risque;  wliere  an  injury,  if 
done,  is  irretrievable  ! 

I'here  are  many  reasons  which  shew  the  propriety 
that  prosecutions  of  every  kind  should  be  decided  with 
as  little  delay  as  possible.  One  of  the  principles  as  to 
criminal  jurisprudence,  as  governor  Claiborne  has  just- 
ly  observed,  is  that  tho'  punishments"  should  be  mild, 
yet  they  ought  to  be  speedy  ;  by  having  an  immediate 
decision  there  is  a  greater  certainty  that  the  criminal 
shall  not  elude  justice  by  flight.  The  expence,  whe- 
ther to  the  criminal  or  to  the  public,  is  encreased  by 
delay  ;  delay  also  hazards  the  loss  of  testimony  by  the 
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(Jeatli  or  absence'of  witnesses ;  and  therefore  diminish* 
es  the  chance  of  having  justice  done,  either  to  the  par- 
ty or  to  the  public,  the  one  or  the  other  of  whom  may 
be  essentially  injured   for  want  of   testimony,   which 
might  have  been  had  if  the  trial  had  not  been  delayed ; 
but  even  if  witnesses  live,  and  can  be  had  at  the  trial, 
yet  the  lapse  of  time  impairs  memory,  and  their  testi- 
mony cannot  be  relied  upon  in  the  same  manner   as  if 
they  weie  examined  immediately  after   the  transaction^ 
when  every  circumstance  would  be  fresh  in  their  memo- 
ry.    These,  ,with  many  other  reasons  which  might  be 
given,  have  actuated  our  courts  of  justice  in  Maryland, 
never  to  continue  criminal  prosecutions  of  any  kind,  if 
it  can  be  avoided ;  and  shew  the  propriety  of  their  coa- 
xluct. 

The  next  specification,  in  this  article,  of  improper 
conduct  in  the  judge,  is,  that  he  "  used  unusual^  rude, 
and  ccmtempiuous  expressions  towards  the  prisoner's 
counsel ;  and  insinuated  that  they  wished  to  excite  the 
public  fears  and  indignation,  and  to  produce  that  insu- 
bordination to  the  law,  to  which  the  conduct  of  the 
judge  did  at  the  same  time  manifestly  tend."  As  to 
this  part  of  the  charge,  there  is  but  little  of  a  legal  na- 
ture contained  in  it,  I  shall  therefore  hastily  pass  over 
it.  If  true,  it  seems  to  be  rather  a  violation  of  the  prin* 
ciples  of  politeness,  than  of  the  principles  of  law ;  ra- 
ther the  want  of  decorum,  than  the  commission  of  a 
high  crime  and  misdemeanor.  I  will  readily  agree  that 
my  honorable  client  has  more  of  the  ^"^  for  titer  in  r^," 
than  the  ^^  suaviter  in  modo^^^  and  that  his  character 
may  in  some  respects  be  considered  to  bear  a  stronger 
resemblance  to  that  of  lord  Thurlow  than  to  that  of 
lord  Ch§sterfield  ;  yet  lord  Thurlow  has  ever  been  es- 
teemed a  great  legal  character,  aad  an  enlightened 
judge. 

But  let  me  ask  this  honorable  court  whether  there  is 
not  great  reason  to  believe  that  the  sentiments  my  hono« 
rable  client  expressed  with  respect  to  the  conduct  of  the 
counsel,  and  their  object  was  just  and  correct  ?  Whit 
was  the  conduct  of  Callender's  counsel  ?  Was  it  not 
such  as  immediately  tended  to  inflame  t}ie  minds  of  the 
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bystanders,  dincl  to  excite  their  indignation  ii^inst  the 
court,  and  highly  insulting  to  the  judges  ?  In  the  first 
place,  they  endeavoured  to  obtain  a  continuance  of  the 
cause  to  the  next  court,  merely  with  an  intention  to 
procure  delay,  and  to  prevent  the  cause  being  tried  be- 
fore judge  Chase,  acknowledging  that  they  had  no 
hopes  or  expectation  from  any  testimony  to  save  their 
client  if  the  law  was  determined  to  be  constitutional ; 
and  yet  they  brought  forward  their  client  to  swear  just 
what  they  pleased,  in  order  to  procure  this  delay,  with 
respect  to  the  necessity  of  witnesses,  whose  testimony 
they  acknowledge  they  were  conscious  could  be  of  no 
service  to  them,  and  yet  they  wished  the  bystanders  to 
consider  the  court  acting  highly  improper  for  not  grant- 
ing that  continuance  !  Was  this  even  to  serve  Callen- 
der  ?  No,  they  avow  they  did  not  appear  to  serve  him," 
but  to  serve  the  cause.  Sir,  it  appears  from  their  owa 
evidence  that  Callender  would  have  submitted  to  the 
court,  but  for  their  interference  ;  that  they  volunteered 
on  the  occasion  not  for  Ai;77,  but  for  their  cause;  and 
yet  the  volunteers  wanted  the  court  to  give  them  to  an^ 
other  term  to  prepare  themselves,  and  made  Callender 
swear  what  they  pleased  to  effect  their  purpose.  They 
said  they  were  not  well  acquainted  with  the  law  upon 
libels,  and  therefore  wanted  time  to  examine  the  sub- 
ject ;  but  surely  when  persons  undertake  to  volunteer 
their  services  on  any  subject,  they  ought  to  be  masters 
of  it,  and  are  entitled  to  no  indulgence  of  delay.  And 
as  they  declare  they  had  formed  the  determination,  on 
the  first  instance  of  an  indictment  under  the  sedition 
law,  to  come  forward  and  volunteer  their  services  for 
the  sake  not  of  the  man,  but  of  their  cause,  common 
decency  to  the  court,  and  a  proper  respect  for  them- 
selves, ought  to  have  dictated  to  them  in  the  interim  to 
have  made  themselves  fully  acquainted  with  all  the  law 
relative  to  that  subject  in  which  they  had  thus  deter- 
mined officiously  to  interpose. 

In  the  next  place,  when  the  jury  were  about  to  be 
SAVorn,  they  challenged  the  array  in  order  to  set  aside 
the  whole  panncl.  Such  challenge  can  never  be  made 
correctly,  but  for  the  jury  being  returned  by  an  officer 
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not  authorised,  or  for  unfair  and  partial  dealings  in  the 
officer  who  summons  the  jury.      The  reason  assigned 
was,  chat  one  of  the  jurors  who  was  returned  had  ex-* 
pressed  sentiments  inimical  to  Callender.      This,  if 
true,  might  be  a  good  cause  to  challenge  the  individual 
juror  for  favor,  but  no  boy,  who  had  read   in  an  office 
six  months,   would  have  supposed   this   a  sufficient 
cause  to  have  challenged  the  array,  unless  it  had  been 
further  alledged  that  the  marshal  knew  the  juror  had 
expressed  such  sentiments  before    he  had  summoned 
him,  and  had  summoned  him  for  that  reason,  which 
was  not  suggested.     Is  it  possible  to  believe  that  i^ 
characters  of  so  great  estimation,  that  one  of  them  was 
then  the  attorney  general  of  the  state  of  Virginia,  an- 
other almost  immediately  after  appointed  attorney  ge- 
neral of  the  United  States  for  the  district  of  Virginia, 
and  the  third,  appointed  one  of  the  chancellors  of  that 
state,  should  have  been  so  utterly  ignorant   of  the  law 
relative  to  the  challenge  of  the  array,  as  to   have  made 
the  motion  they  did  ?      If  not,  it  must  be   presumed 
their  conduct  was  influenced  by  a  wish  to  embarrass  the 
court;  to  hold   up  the  prosecution  as  oppressive;  to 
excite  public  indignation  against  the  court  and  the  go* 
vernment,  who  endeavoured  to  enforce  it,  by  attempt- 
ing to  impress  a  belief  on  the  public  mind,  that  even 
their  marshal  had,  in  the  very  beginning,  violated  bis 
duty  to  gratify  the  wishes  of  an  oppressive  government, 
and  that  for  that  purpose  he  had  unfairly  packed  a  jury ! 
Was  not  this  immediately,  was  it  not  designedly  done 
for  the  purpose  of  exciting  public  indignation  ?     What 
was  the  conduct  of  the  same  counsel    when  the  court 
desired  them  to  reduce  to  writing  the  questions  they 
meant  to  propound  to  col.  Taylor  ?      They  have  de- 
clared they  hesitated  whether  they  would  do  it ;  aad  be- 
fore they  did  comply   with  the  court's  dire61ion,  they 
made  a  direct  eflfort  to  hold  up  to  the  bye-standers  that 
the  court  was  ailing  with  oppression  and  partiality  to 
the  prejudice  of  Callender,  by  imposing  on  his  counsel 
difficulties  and  impositions  which  the  court  had  not  im* 
posed  upon  the  counsel  for  the  prosecution  I     Whereas 
in  h&  the  counsel  for  the  prosecution  had  fairly  stated 
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the  testimony  he  meant  to  offer,  before  he  prodaced  hi$ 
witnesses,  having  no  desire  that  the  jury  should  be  sur- 
prised with  improper  evidence, — whereas  the  coun- 
sel   for    Callender  wished    to   have    witnesses    exa- 
mined to  the  jury,    without    the    least  previous  dis- 
closure to  the  jury  or  court,  of  the  evidence  meant 
by  them  to  be  given ;    most  evidently  that  they  might 
have  testimony  illegal  thus  imposed  upon  them ;  and 
because  they  were,   by  the  corrcft  interposition  of  the 
court  defeated  in  this  obje£l,  they  could  not  consent 
even  to  let  this  a6t  of  the  court  pass,  without  a  dire6t 
attempt  to  impress  upon  the  by-standers,  that  it  was 
another  instance  of  the  unfair  and  oppressive  conduct 
of  the  court,  which  ought  to  excite  their  indignation ! 
And  here  let  this  honorable  court  remember  that  Cal-  * 
lender,  in  his  Prosped  before  us,  had  in  the  most  solemn 
manner  appealed  to  the  state  of  Virginia,  that  if  ever 
the  time  should  come,  when  the  government  of  the 
United  States  should  attempt  to  prosecute  him  and 
make  him  a  vi£lim  under  the  sedition  law,  that  state 
was  bound  under  every  principle  of  interest,  of  justice, 
and  of  the  claims  he  had  upon  them,  to  come  forward, 
and  at  all  risks  and  by  all  means  to  protect  him.     Is 
there  not,  sir,  great  reason  to  believe,  that  the  objedV  of 
counsel  was  to  second  this  appeal  so  made  by  Callender, 
and  to  induce  the  people  of  Virginia  to  come  forward 
to  save  their  client  from  the  pretended  oppression  of  go- 
vernment,— to  rescue  him  from  their  fangs  ! 

One  of  the  gentlemen  who  was  the  counsel  of  Cal- 
lender, has  told  us,  that  whenever  a  prosecution  should 
be  attempted  under  the  sedition  law,  he  had  formed  the 
determination  to  come  forward  to  prove  its  unconstitu- 
tionality. That  in  consequen'ce  of  this  determination 
in  Callender's  case,  and  only  for  that  purpose,  he  did 
appear  in  order  to  argue  its  unconstitutionality.  He 
has  told  us  further,  that  he  had  no  hopes  of  convincing 
the  court,  and  scarcely  the  faintest  expectation  of  in- 
ducing the  jury  to  believe  that  the  sedition  law  was  un- 
constitutional ;  but  yet  that  he  wished  to  argue  the 
question,  with  a  view  of  making  a  proper  impression 
upon  the  public  mind  \  and  yet  he  has  disclosed  to  us 
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upon  his  oadi,  that  tvhen  the  count  haid  charged  him 
with  wishing  to  address  himself  to  the  populace  and  r.oc 
to  the  court,  he  denied  the  charge,  and  told  the  court 
he  only  wanted  to  address  himself  to  and  to  be  heard 
by  the  court,  and  did  not  wish  to  be  heard  by  the  jury 
and  by  the  by-standers !     When  at  the  same  time  he 
knew  he  could  not  be  heard  by  the  court,  without  also 
being  heard  by  the  jury  and  the  by-standers,  unless  thej 
had  all  been,  a  thing  unknown,  sent  out  of  the  court 
house ;  or  what  is  equally  unknown,    had  the^r  ears 
stuffed  with  cotton,  ,or  filled  with  wax  ;  and  yet  the 
same  gentleman  has  said  on  oath,  notwkhstandinjg  that 
declaration,  that 'it  was  his  chief,  almost  his  sole  objeft 
upon  that  subject,  to  be   heard  by  the    by-standers, 
and  on  them  to  make  proper  impressions  !     What  bare- 
faced, what  unequalled  •  hypocrisy  doth    he  admit  he 
practised  on   that  occasion !     What  egregious  trifling 
with  the  court !     But,  I  would  ^ask  this  honorable  court, 
what  were  the  impressions  which  Mn  Hay  was  so  so- 
licitous to  make  on  the  people  ?     Was  it  merely  to  con- 
vince them  that  the  sedition  law  was  unconstitutional, 
and  ought  not  to  be  enforced  ?     Had  not  the  legislature 
of  his  state  some  time  before  denounced  this  law  as  un- 
constitutional, and  destructive  to  liberty  ?      Had  tky 
not  circulated  the  denunciation  throughout  every  part 
of  their  own  state,  and  sent  it  to  every  legislature  in 
the  union  ?     Do  not  let  me  here  be  understood  to  cei> 
sure  that  honorable  body,  or  to  question  the  propriety 
of  their  conduct,  or  the  rectitude  of  their  motives  ;  fer 
be  it  from  me  to  doubt  that  they  honestly  believed  the 
law  to  be  unconstitutional,  and  fraught  with  all  the  evils 
which  they  suggested  would  flow  from  its  execution : 
and  therefore  that  they  thought  it  a  sacred  duty  to  act 
as  they  did.     I  am  not  in  the  habit  of  questioning  th^ 
motives  which  influence  public  or  private  bodies ;  it  is 
my  duty  to  leave  that  question  to  their  own  consciences 
and  to  their  God ;  I  myself  view  them  in  the  most  fa- 
vorable light :    I  only  mean  to  state  as  a  fact,  a  trans- 
action of  notoriety ;    but  can  it  possibly  be  supposed 
after  this,  the  people  of  Virginia  wanted  a  speech  (rota 
Mr.  Hay,  to  induce  them  to  consider  the^  sedition  law 
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unconstitutional.  Or  could  he  expect  that  those  who 
doubted  after  being  so  well  acquainted  with  ihe  senti- 
ments and  conduct  of  their  legislature,  would  be  niiade 
converts  by  any  thjng  they  should  hear  from  him  ?  No 
sir,  no  person  can  think  it.  What  then  was  his  motive  ? 
Was  it  not  to  impress  on  the  people,  that,  not  only  an 
unconstitutional,  oppressive  law,  was  about  to  be  en- 
forced; but  also  that  the  court,  in  order  to  enforce  it, 
was  acting  in  the  most  unfair  and  oppressive  manner,  as 
well  as  the  marshal ;  and  thereby  to  inflame  the  resent- 
ment and  indignation  of  the  populace  against  ihe  court  ? 
I  will  not  say  that  he  really  wished  so  far  to  have  excited 
their  violence  agai^ist  my  honorable  client  as  to  have 
endangered  his  life ;  but  it  is  impossible  that  I  should 
doubt  but  that  it  would  have  given  him  pleasure,  that 
their  violence  should  have  been  so  far  at  least  excited, 
as  to  have  intimidated  the  court  Irom  executing  this 
obrioxious  law. 

When  my  honorable  client  went  from  Baltimore  to 
Richmond,  to  hold  the  circuit  court,  he  knew  how 
violently  that  state  was  opposed  to  the  enforcement  of 
this  law  ;  but  he  equally  knew  that  it  was  his  duty  to 
carry  it  into  execution,  without  -regard  to  the  senti- 
ments  of  anjr  portion  of  the  community,  or  however 
disagreeable  it  might  be  to  them.  Under  these  cir- 
cumstances he  went  to  Richmond,  anJ  found  the  coun- 
sel  from  the  first  step  in  this  cause,  attempting,  as  he 
could  not  but  consider  it,  to  inflame  the  audience  and 
excite  their  indignation  ajijainst  him.  My  honorable 
client,  who  well  knows  mankind,  and  has  been  accus- 
tomed to  popular  assemblies,  appears  to  have  been 
anxious,  as  his  best  security,  to  keep  the^by-standers 
in  good  humor,  and  to  amuse  them  at  the  expcncc  of  the 
very  persons,  who  were  endeavoring  to  excite  the  irasci-, 
bility  of  the  audience  against  him.  Hence  the  mirth, 
the  humor,  the  facetiousness,  by  which  his  conduct  was 
marked  during  the  trial ;  and  which j  most  fortunately, 
%vas  attended  with  tlie  happy  consequence  lie  hoped 
from  it,  for  it  is  admitted  that  he  kept  the  by-standcrs 
in  great  good  humor,  and  excited  peals  of  laughter  at 
the  expence  of  the  counsel,  as  the  witness  very  jubtly 
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concludes,  for  he  says,  '^  the  counsel  did  not  appear  to 
join  in  theJaugh."  And  this,  sir,  most  satisfactorily 
accounts  for  the  more  than  usual  exertion  of  his  face- 
tious' talents  on  the  trial  of  Callender  ;  and  I  doubt  not 
was  the  real  cause  of  that  exertion. 

Among  the  different  charges  made  against  judge 
Chase  of  rudenesss.  and  unusual  language  by  him  used 
towards  the  counsel  of  Callender,  we  find  it  stated,  chat 
when  the  judge  had  repeatedly  declared,  the  counsel 
could  not  be  permitted  to  argue  to  the  jury  the  con- 
stitutionality of  the  law,  and  one  of  the  counsel,  wha 
appears  to  have  felt  particularly  sore  on  the  occasion, 
still  urging  that  question  to  the  jurf,  the  judge  inter- 
rupted him,  and  declared  that  the  counselof  Callender 
had  from  the  first  mistaken  the  law,  and  that  they  had 
persisted  in  pressing,  their  mistakes  on  the  court.  Ne- 
ver was  there  a  more  proper  or  corredl  expression  used 
by  a  judge.  Never,  I  believe,  did  the  condu<5l  of  law- 
yers more  fully  justify  such  a  charge!  And,  if  the 
abilities  of  the  counsel  are  as  great  as  they  are  repre* 
sented  to  Ije,  it  is  almost  impossible  not  to  believe, 
their  errors  were  intentional,  and  wiih  the  express  view 
to  embarrass  the  court.  In  the  first  place,  they  insisted 
that  the  jury,  not  the  court,  was  on  the  indi£kment  of 
Callender,  to  assess  the  Jine^  which  should  be  imposed 
upon  him,  if  found  guilty.  This  was  one  of  their  er- 
rors, and  a  most  egregious  error  it  was.  And  yet  my 
honorable  client  has  been  charged  with  rudeness  for 
calling  it  as  one  witness  states,  *'  a  wild  notion," — Or 
as  Mr.  Robertson  has  it  in  Yn^'short  handy  ^^  a  mistakoi 
notion."  Either  of  these  expressions  was  in  my  opi- 
nion extremely  mild.  I,  sir,  should  notbave  hesitated 
in  calling  it  a  mad  notion. 

The  idea  that  the  array  was  to  be  quashed  because 
there  was  returned  an  individual  juror,  who  was  sup- 
posed to  be  liable  to  be  challenged,  was  another  mis- 
take  ;  a  mistake  that  even  a  school  boy  in  law  could 
scarcely  be  expefled  to  have  mad^.  The  affidavit  so  in- 
corre6lly  drawn,  and  their  insisting  on  a  continuance 
of  their  cause  in  consequence  of  that  incorrect  affidavit, 
was  another  mistake. 
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An  additional  mistake,  was  their  idea  that  the  court 
had.no  right  to  know  what  testimony  they  meant  should 
be  given  by  the  witness  produced,  and  that  it  was  im- 
proper to  require  that  the  questions  meant  to  be  pro- 
pounded to  Col.  Taylor,  should  be  reduced  to  writing* 
—And  the  attempt  to  obtain  from  the  jury  a  decision 
that  the  sedition  law  was  unconstitutional,  in  which 
they  so  pertinaciously  persisted,  was  also  an  error.  I 
ask  then  whether,  when  the  counsel  had  been  guilty  of 
all  these  mistakes,  it  did  not  perfe£tly  justify  my  ho- 
norable client  in  the  expressions  he  used,  that  they  had 
been  from  the  first  mistaken,  and  that  they  had  conti- 
nued throughout  pressing  their  mistakes  upon  the 
court  ?  Nay,  did  it  not  justify  the  observation  used  by 
him,  which  has  been  urged  as  most  exceptionable^  ^ 
*^  that  they  must  know  better;  and  that  their  conduffc 
was  intended  to  influence  the  by-standers." — That  the 
counsel's  great  object  was  to  give  an  impression  to  the 
people  has '  been  acknowledged  on  oath ;  and  the  court 
must  have  had  a  very  moderate  idea  indeed  of  the  legal 
abilities  of  Callender's  counsel,  ^if  they  could  have  sup- 
posed such  a  succession  of  errors  to  have  arisen  froih 
ignorance. 

But  the  judge  is  also  charged  with  great  rudeness  in 
the  manner  in  which  he  replied  in  one  part  of  the  argu- 
ment to  Mr.  Wirt,  just  at  a  time  when  that  gentleman 
had  finished  a  syllogism ;  by  replying  that  it  was  a  non 
sequitur. — I  will  state  the  transaction.  Mr.  Wirt  hav- 
ing, as  he  supposed,  established  the  position,  that  the 
jury  had  a  right  to  decide  the  law  as  well  as  the  fafV,  be 
proceeded  to  state  that  the  constitution  was  the  supreme 
law  of  the  land,  and  therefore  that  since  the  jury  had  a 
right  to  decide  the  law,  and  the  constitution  was  also 
the  law,  the  jury  must  certainly  have  a  right  to  decide 
the  constitutionality  of  a  law  made  under  it;  and  this 
conclusion  was,  as  he  declared,  perfedly  syllogistic. 
As  Mr.  Wirt  had  assumed  the  charatlcr  of  a  logician 
in  his  argument,  nothing  could  be  more  natural  than 
for  the  judge  in  his  answer,  to  assume  the  same  cba» 
racter :  He  therefore  replied,  like  a  logician,  *•  a  nan 
sequitMry  sir;"    The  corrcifi  answer  to  a  syllogism, 
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which  is  rather  lame  in  its  conclusion.  But  ft  seems 
this  answer  was  accompanied  by  a  certain  bo'^D^  As 
boXDs^  sir,  according  to  the  manner  they  are  made^  may 
like  ivords^  according  to  the  manner  they  are  uttered^ 
convey  very  different  meanings  ;  and  as  it  is  as  difficult 
to  determine  the  merit  or  demerit  of  a  bow  without  hav- 
ing seen  it,  as  it  is  the  expression  of  words  without 
having  beard  them  ;  to  discover,  therefore,  whether ' 
there  was  any  thing  rude  or  improper  in  this  bow^  I  could 
have  wished  that  the  witness,  who  complained  so  much 
of  its  effcSl,  had  given  us  a  fac  simile  oi  it.  Had  we 
been  favored  not  only  with  the  answer,  but  also  wiih  a 
complete  fac  simile  of  the  dow^  we  might  have  been 
better  enabled  to  have  judged  of  the  propriety  of  my 
honorable  client*s  conducl  in  this  instance.  But  it 
seems  this  bow,  together  with  the  **  non  sequitufy^* 
entii-ely  discomfited  poor  Mr.  Wirt,  and  down  he  sat 
*'  and  never  word  spake  more  !'' — If  so,  it  was  a  sav- 
ing of  time.  But  we  have  no  proof  that  Mr.  VVirt 
meant  to  have  proceeded  any  further  in  the  argument, 
even  had  he  not  been  encountered  with  this  formidable 
bow  and  non  sequitur.  And  the  presumption  is,  that 
having  condensed  the  whole  force  of  his  argument  into 
a  syllogistic  form,  and  finding  his  syllogism  did  not  pro^ 
ducc  the  convidion  intended,  he  took  his  seal  without 
wishing  to  spend  more  of  his  breath  in  what,  after  the 
failure  of  his  logical  talents,  he  no  doubt  considered  a 
fruitless  attempt.  Mr.  Nicholas  followed  Mr.  Wirt, 
he  is  a  gentleman  mild  and  polite  in  his  manners,  he 
was  treated  by  tlie  court  with  politeness.  Hexlid  not 
persist  in  addressing  the  jury  contrary  to  the  decisions 
of  the  court,  he  therefore  met  with  no  interruptions. 

We  have  now  more  particularly  to  discuss  the  charges 
made  against  Judge  Chase,  as  they  relate  to  Mr.  Hay, 
the  ether  counsel  for  Callender.  Mr.  Hay  insisted  that 
^he  indit\ment  oould  not  be  supported,  betausc  the  ti- 
tle of  Calknder*s  publication,  parts  of  which  were 
charged  to  be  libellous,  was  not  inserted  in  the  indi<3« 
ment,  to  wit,  because  it  was  not  stated  in  the  indi<3- 
ment  that  the  book,  which  contained  the  libellous  mat- 
ter, was  called  ''The  Prospect  Before 'Us.'^     And  to 
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support  this  objection  he  went  on  to  prove,  that  when 
an  indictment  states  libellous  .writings  in  tenor  follow- 
ing, the  libellous  part  of  the  writing  set  forth,  and  on 
which  the  indi6)ment  is  found,  must  be  set  forth  "  ver- 
batim et  literatim  !"     There  was  no  attempt  to  shew 
that  any  expression  in  the  indiCtment,  was  not  stated 
correflly  both  verbally  and  literally^  as  published   by 
Callender.     The  indiClment  did  not  charge  the  title  of 
the  book  as  being  libellous.     It  did  not  notice  the  title 
of  the  book  in  any  manner.     If  the  title  of  the  book  was 
necessary  to  have   been  inserted,  which  I  deny,  there 
could  not  have  been  a  more  absurd  or  inconclusive  ar- 
gument to  support  the  position,  than  that  upon  which 
Mr*  Hay  relied ;  and  the  judge  shewed  great  temper  in 
merely  exposing  it  to  ridicule  in  the  manner  he  did,  by 
observing,  that  as  he  insisted  the  libellous  matter  should 
be  set  out  verbatim  et  literatim^  he  wondered  he  had 
not  also  insisted  it  should  be  set  forth  punciuatirn.    An 
observation,  by  the  by,  which   perhaps  contained   full 
as  much  of  good  sense   as  of  smartness,  since  we  all 
know  the  same  words  written  or  printed,  will  be  liable 
to    different   constru6lions,  and  convey  very  different 
meanings,  as  they  are  punctuated.     Mr*  Hay,  it  ap« 
pears  from  his  own  testimony,  as  well  as  the  testimony 
of  the  other  witnesses,  was  guilty  of  very  improper 
conduQ  to  the  court.     He  insisted  that  if  the  prisoner 
wa&convidled  upon  that  indiflment,  he  might  again  be 
indifiled  for  the   same   oflFence,  and  could  not  defend 
himself  by  the  convi<flion  on  the  indi£lment  then  before 
the  court.     When  the  court  assured  him  he  was  mis- 
taken in  the  law,  Mr.  Hay  still  persisted  and  declared,' 
that  he  should  not  be  more  surprised,  even  if  Mr.  Cal- 
lender  should  again  be  indicted  for  the  same  offence, 
and  should  be  punished  a  second  time  for  the  same  of- 
fence, than  he  was  surprised  at  the  indiftment  then  be- 
fore the  court,  and  die  attempt  to  punish  Callender  in 
consequence  of  that  indictment.     What  language^  I 
pray  you,  could  be  used  to  the  court,  but  in  reality  ad- 
dressed to  the  populace,  more  derogatory  to  the  then 
administration,     as  being   unprincipledly  oppressive^ 
or  containing  a  more  diretl  attack  upon  the  integrity  of 
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the  judges,  hc4diiig  them  vp  as  the  venal  tooU  o(  the 
then  administration,  ready  to  be  the  instruments  o(  ita 
oj^pression ! 

What  was  also  tlie  final  condud)  of  Mr.  Hay,  when 
having  repeatedly  attempted  to  argne  to  the  jury  against 
the  direction  of  Uie  court,  and  having  as  repeatedly  been 
interrupted  and  s|topped  by  the  court  i    He  took  up  hia 

Eapers  to  withdraw ;  upon  which  the  court  told  him,  if 
e  pleased  he  might  proceed.  His  answer  was*  "  I 
v>iUnot.'^^  Whea  the  court  further  observed,  you  wUl 
not  Mr.  Hay,  be  captious,  go  on  if  you  please  in  any 

ganner  you  choose,  and  we  will  not  tnterrapt  you. 
ven  then,  when  in  my  opinion,  the  court  had,  as  in 
Fries's  case,  made  improper  concessions,  what  was  his 
answer  ?  *'  I  am  not  captious,  but  1  infill  not  procced.^^ 
Ami  he  folded  up  his  papers  and  withdrew. 

How  came  he  thus  to  a£l  ?  As  to  Callender^  he  ac-> 
knowledges  he  despised  the  wretch,  that  his  objefl  was 
to  serve  the  cause,  not  Callender.  How  was  he  to  serve 
the  cause  ?  By  giving  an  impression  to  the  public 
mind.  What  impression  did  he  wish  to  give  ?  By 
holding  up  the  idea  of  oppression  on  the  part  of  the  go- 
vernment,  and  corruption  on  the  part  of  the  court. 
But  finding  himself  thus  foiled  in  his  attempt,  by  Xhs 
superior  abilities  of  my  honorable  client,  and  his  su- 
perior knowledge  of  mankind ;  finding  that,  instead  of 
exciting  in^lignation  against  my  client,  my  client  most 
fortunately  had  excited  against  him  the  laughter  and  ri< 
dicule  of  the  auditors,  he  went  out  in  a  passion.  At 
the  same  time,  even  the  manner  in  which  he  left  the 
court  shewed  his  wish  to  impress  the  public  mind,  aS 
far  as  possible,  with  sentiments  disadvantageous  to  the 
court.  And  as  to  ihe  interruptions  Mr«  Hay  received, 
they  are  clearly  proved  to  be  in  consequence  of  his  per* 
tinaciously  attempting  to  a£l  contrary  to  the  dire(^ionef 
the  court,  and  in  that  case  the  only  question  could  be, 
whether  the  court  or  Mr.  Hay  had  the  control  over  the 
other. 

But,  sir,  there  is  another  charge  which  has  been  made 
against  my  honorable  clienit,  to  justify  that  part  of  the 
article  whi^&h  accuses  him  of  rudeness.    It  iis  said  that 
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speisikingof  Canender's  counsel,  or  addressing  himself 
to  them,  he  called  them  ^^  young  gentlemen?^     Tome 
it  appears  astonishing,  that  these  expressions  if  used  by 
the  judge,  should  be  thought  reproachful  to  the  coun- 
sel, or  a  proper  subjeft  of  a  criminal  charge  ;  and  it 
gave  mc  real  pleasure  to  find  that  Mr.  Nicholas,  whose 
whiJe  Gondud  marks  him  as  a  gentleman,  did  not  con- 
sider them  offensive.     He  has  observed  that  he  was 
young  at  the  time,  and  whoever  has  seen  him  as  a  wit- 
ness, must  be  convinced  of  the  truth  of  his  assertion. 
But  we  are  told  that  Mr.  Wirt  was  at  that  time  about 
thirty  years  of  age,  had  been  a  married  man,  and  was 
then  a  widower.     It  doth  not  appear  that  judge  Chase 
knew  of  these  circumstances  ;  but  if  he  had,  consider-^ 
ing  that  Mr.  Wirt  was  a  widower,  he  certainly  erred  on 
the  right  side,  if  it  was  an  error,  in  callmg  him  z. young 
gentleman.     But,  sir,  let  it  be  considered  that  my  ho- 
norable client  has  been  stated  by   the  honorable  mana- 
gers, to  be  nearly  three  score  and  ten,  let  also  his  great 
legal  attainments  be  considered,  and  let  me  ask,  if  any 
person  can  think  his  addressing  gentlemen,  so  much  in- 
ferior  to  himself  in  age  and  knowledge,  by  the  epithet 
of  "young  gentlemen,"  offensive  to  them,  much  less 
criminal  as  to  the  public  ?     But  as  another  instance  of 
his  rudeness  we  are  told,  that  addressing  himself  to  Mr. 
Wirt,  who  observed  that  '*  he  was  going  on,"  the  judge 
replied  "  no  sir,  I  am  going  on,  therefore  sit  down,  sir.*' 
This  address  was  made  by  the  judge  to  Mr.  Wirt,  when 
he  (the  judge)  was  about  to  give  a  long  opinion  to  him 
and  the  counsd  employed   with  him,  which  opinion, 
upon  Mr»  Wirt*s  sitting  down,  the  court  did  give. 
And  pray,  sir,  was  there  the  least  impropriety  in  a 
situation  of  that  nature,  that  the  court  should  desire  the 
counsel  to  be  silent  and  to  take  their  seats  ? 

Before  judge  Chase  went  from  Baltimore,  to  hold  the 
circuit  court  at  Richmond,  he  knew  that  the  sedition 
law  had  been  violated  in  Virginia.  I  had  myself  put 
into  his  hands  The  ProspdSl  Before  Us.  He  felt  it  his 
duty  to  enforce  the  laws  of  his  country.  What,  sir,  is 
a  judge  in  one  part  of  the  United  Slates,  to  permit  the 
breach  of  our  laws  to  go  unpunished,  because  they  are 
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there  unpopular,  and  in  another  part  to  carry  them  mlo 
execution,  because  there  they  may  be  thought  wise  and 
salutary  ?  And  would  you  really  wish  your  judges, 
instead  of  acting  from  principle,  to  court  only  the  ap- 
plause  of  their  auditors  ?  Would  you  wish  them  to-  he 
what  sir  Michael  Foster  has  so  correctly  stated,  the  most 
contemptible  of  all  charaflers,  popular  judges  :  Judges 
who  look  forward  in  all  their  decisions,  ngt  for  the  ap- 
plause of  the  wise  and  good ;  of  their  own  consciences ; 
of  their  God ;  but  of  the  rabble,  or  any  prevailing 
party  ?  I  flatter  myself  that  this  honorable  senate  will 
never,  by  their  decision,  sanation  such  principles! 
Our  government  is  not,  as  we  say,  tyrannical,  nor  a6ling 
on  whim  or  caprice.  We  boast  of  it  as  being  a  govern- 
ment of  la%\)s.  But  how  can  it  be  such,  unless  the  laws, 
while  they  exist,  are  sacredly  and  impartially^  without 
regard  to  popularity,  carried  into  execution  ?  What, 
sir,  shall  judges  discriminate  ?  Shall  they  be  permitted 
to  say,  "this  law  I  will  execute,  and  that  I  will  not; 
because  in  the  one  case  I  may  be  benefited,  in  the  other 
I  might  make  myself  enemies  ?"  And  would  you 
really  wish  to  live  under  a  government  where  your  laws 
were  thus  administered  ?  Would  you  really  wish  for 
such  unprincipled,  such  time  serving  judges?  No, 
sir,  you  would  not.  You  will  with  me  say,  *'  Give 
me  the  judge  who  will  firmly,  boldly,  nay,  even  stern- 
ly ^  perform  his  duty,  equally  uninfluenced,  equally 
unintimidated  by  the  "  Instantis  vultus  tyranni,*'  or 
the  "  ardor  civium  prava  jubentium  !" — Such  are  the 
judges  we  ought  to  have  ;  such  I  hope'  i\)€  have  and 
shall  bave.  Our  property^  our  liberty^  our  lives',  can 
only  be  protefted  and  secured  by  sucjb  judges*  With 
this  honorable  court  it  remains,  whether  we  shall  have 
such  judges  / 

The  remaining  part  of  this  charge  states,  that  my 
honorable  client  **  betrayed  an  indecent  solicitude  for 
the  conviction  cf  the  accused,  unbecoming  even  apub-^ 
lie  prosecutor,  and  as  highly  disgraceful  to  the  charac- 
tcr  of  a  judge,  as  it  was  subversive  of  justice  !''  I  am 
not  certain,  sir,  whether  I  exadtly  know  what  is  here 
meant  hy  a  public  prosecutor.     If  thereby  i$  meant  the 
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f^ublic  officer^  who  prosecutes  those  charged  with  being 
guilty  of  crimes  against  the  public,  I  am  indeed  sorry 
to  find  that  those  officers,  so  necessary,  are  holden  by 
the  house  of  representatives  of  the  United  States  in  so 
incorred  a  point  of  view.  I  deny,  sir,  the  propriety 
of  the  remark ;  and  must  be  permitted  to  rescue  the 
public  prosecutor  from  a  remark  so  derogatory.  He 
is  as  much  the  protestor  of  innocence,  as  the  avenger 
of  guilt ;  his  duties  are  as  clearly  marked  as  those  of  a 
judge.  They  have  both  one  common  objefl  in  view, 
though  acting  in  different  characters.  The  prosecutor 
and  the  judge  are  equally  bound  to  shield  the  innocent, 
and  to  punish  the  guilty.  The  prosecutor  does  the 
same  benefit  to  his  country  by  saving  the  innocent  ft  cm 

Punishment,  as  by  preventing  the  guilty  from  impunity, 
^either  the  judge  nor  the  prosecutor  ought  to  attempt 
injuring  innocence.  It  is  equally  the  duty  of  both  to 
pnnhh  guilt  f  Such,  sir,  are  my  ideas.  Such,  sir,  I 
have  ever  understood  the  duties  of  an  office^  which  I 
have  held  in  the  state  of  Maryland,  for  twenty. seven 
years  or  more  ;  and  if  my  conduft  had  not  been  during 
that  period,  consonant  to  these  sentiments,  I  should  iu* 
deed  feel  myself  degraded  and  dishonored. 

I  have  now,  Mr.  President,  gone  through  the  observa- 
tions, which  have  appeared  to  me  necessary  upon  the 
four  first  articles.  If  I  have  been  thought  tedious  my 
apology  is  the  respect  I  feel  for  the  dignified  source 
from  which  these  charges  have  proceeded  ; — from  my 
inability  to  decide,  which  of  the  charges  the  honorable 
managers  will  most  rely  upon,  in  their  conclusion  ;  and 
the  consequent  necessity  of  dilating  upon  them  all  ; 
sensible  ol  the  extreme  danger,  that  for  want  of  exer. 
tions  which  indeed  require  greater  abilities  than  I  aniL 
able  to  bring  into  action,  erroneous  impressions  should 
-  remain  in  any  instance  upon  the  minds  of  this  honora- 
ble court,  in  a  case  of  such  public  magnitude,  and  in 
which  my  honorable  client  is  so  deeply  interested,  for 
his  sake — for  the  sake  of  my  country,  I  have  felt  it  a 
sacred  duty  to  exert  those  few  talents  which  providence 
hath  been  pleased  to  bestow  upon  me  ! 
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£It  was  now  five  o'clock,  when  Mr.  Martin^  inform, 
ing  the  senate,  he  had  not  breakbsted  that  morning—* 
and  had  not  during  that  day  taken  any  refreshment  of 
any  kind,  except  two  glasses  of  wine  and  water;— 
that  the  fifth  and  sixth  articles  yet  remained  to  be  in* 
Testigated  by  bim,  as  being  altogether  of  a  legal  nature ; 
and  that  he  felt  himself  too  much  exhausted  to  proceed 
-^solicited  the  indulgence  of  the  court  to  permit  him 
to  conclude  on  Monday,  which  was  granted^  and  the 
court  accordingly  adjourned^] 

Monday^  February  25,  Mr.  Martik  proceeded  as 
follows : 

After  having  returned  my  very  sincere  thanks  to  this 
honorable  court  for  their  polite  attention  on  Saturday, 
in  giving  me  time  to  this  morning,  I  will  now  proceed 
to  the  further  investigation  of  the  caae^  in  which  we  are 
engaged.  But  before  I  call  your  attention  to  the  fifth 
and  sixth  articles  of  impeachment,  permit  me  to  notice 
some  few  poiilts  that  I  find  had  been  unattended  to  by 
me  on  Saturday. 

When  a  witness  (Mr.  Rind)  who  had  been  in  some 
degree  concerned  in  printing  The  Prospeft  Before  Us, 
appeared  at  the  trial  of  Callender  to  give  evidence 
against  him,  wc  are  told  judge  Chase  assured  him  that 
he  might  be  under  no  apprehension  from  giving  testi- 
mony, for  that  he  should  not  be  prosecuted  on  account 
of  any  thing  he  should  disclose  on  that  trial. 

What  is  the  faft  from  the  evidence  ?  Mr.  Rind,  it 
seems,  was  summoned  as  a  witness,— he  came  forward 
without  any  objection  on  his  part,  to  give  evidence.— 
It  was  then  that  Mr.  Hay,  in  order  to  throw  impedi- 
ments  in  the  way  of  the  prosecution,  undertook  to  in- 
terfere with  the  witness  of  the  United  States,  and  to 
tell  him  that  he  was  not  obliged  to  give  testimony,  as  it 
might  cri»inatc  himself.— The  judge  replied  it  was  very 
true,  but  that  the  court  would  take  care  the  witness 
should  not  be  prosecuted  on  account  of  any  thing  ^  he 
should  disclose  in  his  evidence,  which  might  aftcdi  him- 
self.— By  this  the  court  only  meant  that  they  would  not 
institute  any  criminal  prosecution  against  the  witness, 
and  if  any  indiflment   should  be  found  against  him 
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grounded  on  tlie  testimony  thus  given  by  him,  they 
would  interfere  with  government  to  procure  a  noli  pro^ 
seguij  or  pardon-^and  on  these  conditions,  and  under 
such  pronuses,  it  is  a  most  usual  practice  to  introduce 
associates  and  accomplices  to  give  evidence  for  the  con- 
vietioa  of  other  and  greater  criminals*— But  this  is  8ug« 
gested  to  have  been  improper  in  the  judge  ;— *and  ono 
of  the  witnesses,  the  present  attorney  general  of  Virgi- 
nia^ has  on  his  examination  rather  hazarded  the  idea, 
that  any  interference  of  the  nature  in  question  ought  to 
have  been  by  the  United  States  attorney  for  that  district, 
and  not  by  the  court. 

The  gentkmanis  mistaken.^^In  Great-Britain  when 
an  accomplice  is  produced  to  be  a  witness,  his  produc- 
tion, attd  the  security  he  hath  against  prosecution  on 
accpttnt  of  any  thing  which  he  may  disclose  having  a 
tendency  to  criminate  himself,  is  the  ad  of  the  court 
and  not  of  the  public  prosecutm*,  except  so  far  as  it  is 
done  under  the  diredion  and  with  the  court^s  approba- 
tion. To  support  this  posidon  I  will  again  turn  to  M^ 
Nally,  p.  203. 

'^  The  admitting  an  accomplice  as  a  witness  for  the 
crown,  is  not  a  matter  granted  by  the  court  as  of  course^ 
but  depends  upon  the  question,  whether  the  indi£tment 
can  be  found,  and  supported  without  his  evidence.  *  / 

As  in  the  king  against  Robert  and  WiUiam  LUck- 
hurst,  Maidstone,  Lent  assizes,  1798. 

Counsel  for  the  crown  moved,  that  Avery,  an  accom- 
plice, might  be  broujfht  before  the  grand  jury  to  give 
evidence  on  a  bill  of  indi£lment. 

Justice  Builer  said  it  was  not  a  motion  of  course,  and 
he  desired  the  counsel  to  read  over  his  brief*  and  certify 
that  there  was  not  suiScient  evidence  to  convict  without 
the  testimony  of  the  accomplice,  otherwise  be  V)ould 
not  allow  the  motion ;  because  it  might  be  the  means 
of  letting  off  the  worst  ofiender,  and  punishing  those  to 
whom  otherwise^  according  to  circumstances,  mercy 
might  be  shewn,  and  he  instanced  a  similar. case,  which 
happened  at  York  assizes. — The  counsel  then  stated 
that  this  offender  had  been  before  admitted  king^s  evi- 
dence agamst  the  others  by  the  commiuing  justice.  Bul«> 


Digitized  by 


Google 


224 

Icr  said  that  i6tf  would  riot  pay  any  regard  to  that,  be- 
cause it  ought  not  to  be  in  the  power  of  a  justice  of  the 
peace  to  say,  who  ought  and  who  ought  not  to  be  ad- 
mitted king^s  evidence.  The  counsel  thereupon  said 
that  on  reading  the  indictment  and  his  brief,  he  thought 
the^accomplice  ought  to  be  admitted  as  evidence  ;    and 

bis  motion  was  granted.^*     That  is  by  the  court. • 

This  authority  clearly  shews  that  in  England  it  is  con- 
sidered the  province  of  the  court  to  decide  when,  and 
on  what  terms  accomplices  shall  be  introduced  as  wit- 
nesses ;  and  such  has  been  the  uniform  practice  in  Ma- 
ryland. 

And  here  let  me  observe  before  I  quit  this  subject,  as 
to  Mr.  Hay's  condudl,  that  although  this  witness  came 
forward  voluntarily  to  give  testimony,  without  making 
any  objeftion  on  his  part,  Mr.  Hay,  to  obstrud  the 
prosecution^  officiously  interfered  as  far  as  he  could,  to 
deprive  the  United  States  of  the  testimony  necessary  to 
convifl  the  offender,  and  to  dissuade  the  witness  from 
being  sworn.  A  conduct,  I  confess,  I  cannot  but  view 
as  being  atleast  highly  censurable,  yet,  sir,  my  honor- 
able client  suffered  it  to  pass  without  even  the  smallest 
reprimand  !  This  did  not  shew  a  disposition,  on  the 
part  of  judge  Chase,  to  be  captious,  even  with  Mr. 
Hay. 

There  was  another  part  of  the  testimony  I  omitted  to 
notice ;  I  will  now  do  it,  lest  the  gentleman  who  comes 
after  me  might  make  the  same  omission.  It  has  been 
suggested  by  two.of  the  witnesses,  that  the  court,  in 
one  instance,  used  the  wprd  **  we,*'  in  the  plural  num- 
ber, as  identifying  the  court  with  the  prosecutor  of  the 
United  States.  Mr.  Hay  has  stated  it  to  have  been  on 
the  following  occasion  ;  when  the  counsel  for  Callen- 
der  reproached  the  court  with  being  guilty  of  partia- 
lity, in  requiring  the  questions  by  them  propounded  to 
Col.  Taylor  to  be  reduced  to  writing,  although  the 
court  had  not  made  a  similar  requisition  of  the  prosecu- 
tor. The  court  in  reply,  observed,  *'  the  attorney 
when  he  opened  bis  case,  stated  what  he  expefked  to 
prove;  but  though  he  did  vf^  were  not  obliged  to.''^  He 
was  asked  if  he  was  satisfied  as  to   tlie  correctness  of 
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these  CKpressionSyhc  replied  in  the  af&rmatlve,  and  be- 
ing taken  down  as  I  have  now  introduced  them,  and 
read  to  him,  he  adhered  to  them.  Some  mistake  there 
must  be,,  for  the  words  so  stated  dre  destitute  of 
seiihe  or  meaning.  **  But  though  he  did  we  were  not 
obliged  to.'*  To  do  what  ?  I  presume,  to  have  com- 
pelled  him  to  give  us  his  questions  in  wi'iting. 

The  sense  then  must  have  been,  that  as  the  attorney 
had  disclosed  what  he  meant  to  prove,  and  as  there 
was  no  doubt  of  the  propriety  of  the  evidence,  there- 
fore they,  the  court,  were^ot  obliged  to  require  of  him 
to  put  his  questions  in  writing.  This  construftion  re- 
duces the  answer  to  common  sense  and  propriety,  and 
frees  the  answer  from  obscurity  and  from  censure,  Mr. 
Nicholas  thinks  the  word  **  we"  was  used  in  one  in- 
stance by  the  courts  as  understood  by  him,  in  the  same 
incorreft  manner,  as  identifying  the  court  with  the  at- 
torney, but  not  at  the  time,  or  on  the  occasion  to  which 
Mr.  Uay  alludes ;  he  however  is  incapable  to  specify  at 
what  time,  or  on  what  occasion.  I  ask,  sir,  upon  such 
evidence  so  uncertain,  so  vague,  so  unsupported,  can 
any  criminality  be  fixed,  as  to  this  part  of  the  charge, 
upon  my  honorable  client  I 

Indulge  me,  sir,  with  a  few  remarks  on  certain  pri- 
vate and  social  conversations,  which  it  seems  have  tak-» 
en  pla<ie  between  the  judge  and  some  others,  and  which 
though  perfe6tly  innocent  of  themselves,  have  been 
pressed  into  the  service  of  this  prosecution,  and  at- 
tempted to  be  distorted  into  criminality, — and  I  will  ^ 
then  quit  this  part  of  the  charges. — A  very  worthy  and 
respectable  gentleman,  with  whom  I  have  long  been  ac- 
quainted, (John  T.  Mason,  Esq.)  has  been  called  up- 
on to  disclose  a  jocose  conversation,  which  took  place 
between  him  and  my  honorable  client,  a  few  d^s 
before  he  went  on  to  Richmond,  to  hold  the  court 
at  which  Cullender  was  tried.  On  that  occasion  he 
tells  us,  judge  Chase  informed  him  that  he  was  going 
to  hold  the  court  at  Richmond,  and  that  he  was  deter- 
mined to  teach  the  Virginia  bar  the  diflference  between 
the  liberty  and  the  licentiousness  of  the  press.  That 
as  to  himself,  there  was  no  person  a  greater  friend  to 
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its  real  liberty,  nof  a  more  decided  enemy  to  its  licen- 
tiousfiess.  Judge  Chase  further  observed  that  lie  was 
in  possession  of  a  copy  of  The  prospefl  before  us, 
which  I  bad ^^hen  to  bim,  and'said  either  that  if  the 
state  of  Virginia  was  not  totaUy  debased,,  or»  that  if 
there  was  an  honest  jury  to  be  found  in  that  state,  but 
Mr.  Mason  thinks  the  first,  he  would  bring  Callenderto 
punishment.  Mr.  Mason  has  declared  the  conversation 
was  open  and  public,  in  the  presence  of  a  number  of 
gentlemen,  perfetlly  jocular,  and  in  great  good  humor, 
and  it  is  proved  the  conversation  was  introduced  by  Mr. 
Mason  himself,  whose  facetious  talents  are  so  well 
known.  That  gentleman  has  declared  tiiat  it  was  pain- 
ful  to  him  to  be  obliged  now  to  disclose  what  then  pass- 
ed.  Nor  can  any  person  doubt  it; — or  that  nothing 
but  a  sense  of  the  obligation  he  owes  to  his  country, 
when  thus  called. upon  to  obey  the  claims  society  has 
upon  him,  could  have  induced  him  thus  to  disclose  the 
particulars  of  this  sportive  and  facetious  conversation, 
introduced  by  himself,  to  gratify  the  views  of  any  per- 
son, who  would  wish  to  turn  it  to  the  disadvantage  of  my 
honorable  client. 

But,  sir,  I  will  ask,  in  all  this  what  is  there  that  fixes 
any  criminality  on  judge  Chase,  or  which  indicated  on 
his  part  a  disposition  to  oppress  ?     It  was  a  faft  noto- 
riously known,  that  the  bar  of  Virsfinia,   in  general  did, 
or  at  least  professed  to,  consider   tlie   sedition   law  un- 
constitutional, as  unduly  restraining  the    liberty  of  the 
press,  that  great  palladium  of  our  rights.     On  the  con- 
trary, my  honorable  client  with  many  other  respcflable 
characters,  legal  and  other,  considered  it  as  a  wholesome 
and  necessary  restraint  upon  its  licentiousness,  and  be- 
lieved that  such  restraint  was  the   best  security  for  the 
preservation  of  its  liberty.     And  on  this  subject  let  me 
introduce  the  authority  of  Dr.  Franklin,  himself  a  print- 
er, and  as  great  an  advocate  for  the  liberty  of  the  press, 
as  any  reasonable  man  ought  to  be.      He  has  declared 
that  unless  the  slander  and  calumny  of  the  press  is  res- 
trained by  Sv>me  other  law,  it  will  be  restrained  by  club 
law.     The  sentiment,  sir,  is  just.      If  gentlemen  can- 
not find  in  the  laws  qf  their  country  a  protection  fr^ift 
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that  profligate  condu6l  of  printers,  which  is  at  this 
time  so  common,  or  cannot  obtain  from  the  laws  of  their 
governments  ample  punishment  against  their  base  ca- 
lumniators, th^y  will  become  their  own  avengers.  And 
to  the  bludgeon,  the  sword  or  the  pistol  they  will  re- 
sort for  that  purpose.  But  to  return  to  my  client,  it 
%vas  his  knowledge  of  the  prevailing  ideas  of  the  Vir- 
ginia bar  that  induced  him  to  use  expressions  which 
amounted  to  no  more  than  his  strong  sense,  that  they 
had  erroneous  opinions  as  to  wliat  was  the  true  liberty 
of  the  press,  and  did  not  properly  distinguish  between 
its  liberty  and  its  licentiousness. 

And  as  to  the  determination  he  expressed  that  he 
would  bring  Callendar  to  punishment,  Mr.  Mason  has 
declared  that  every  thing  the  judge  said  on  that  subjeft 
was  predicated  upon  the  supposition,  that  Callender 
was,  in  reality,  the  author  of  The  Prospeft  Before 
Us. 

There  M'as  nothing  then  personal  as  to  Callender,  but 
only  an  honest  indignation  expressed  against  a  vile  libel- 
ler, whomever  he  might  be. 

The  judge  had  in  his  hands  one  of  the  most  flagitious 
libels  ever   published  in  America, — a  case   in  which 
there  had  been  the  most  impudent  and  daring  violation 
of  a  law  of  the  United  States  ; — he  considered   it  his 
duty  to  put  the  law  in  force  aijainst  s,uch   an  oScnder. 
And  was  it  not  ?     Yes,  sir,  if  a  judge,  either  of  his 
own  knowledge^  or  by  information  derived  Jrom  a  res*  ' 
pcctable  source^  has  reason  to  believe  the   laws  of  his 
country  have  been   violated,    particularly  in  cases  of 
magnitude,    it  is  his  sacred  duty  to  recommend  to  the 
grand  jury  an  examination  into  such  crimes,  and  to  en- 
deavor to  bring  their  perpetrators  to  due  punishment.  I, 
sir,  disclaim  the  idea,  that  a  judge  shews  a  wantof  impar- 
tiality because  he  is  desirous  to  see  guilt  punished. — 
I,  sir,  have  no  idea,  that  our  judges  should  be,  like  the 
gods  ot  Epicurus,    lolling  upon  their  beds  of  down, 
equally  careless    whether  the  laws  of  their  country  are 
obeyed  or    violated,    mstead  of  acli'oely  discharging 
their  duties.     Judge  Chase  went  to  Rictimond   deter- 
I  mined  to  enforce  the  laws  ol  his   country  :  it  was  au 


Digitized  by 


Google 


honest  determination !  He  might,  it  is  certain,  under 
the  frivolous  pretexts  used  for  that  purpose,  have  con- 
tinued the  cause  to  another  term,  he  might  by  so  doing 
have  left  the  odium  of  enforcing  this  obnoxious  law  to 
be  incurred  by  some  other  of  the  judges  ; — by  'so  do- 
ing my  honerablc  client  might  have  avoided  the  oblo- 
quy to  which  he  has  been  exposed  on  account  of  this 
trial,  and  this  impeachment  as  far  is  it  is  founded  there- 
on. But  had  he  so  done,  in  my  opinion,  he  would  been 
guilty  of  a  ccnvardly  dereliction  of  his  duty. 

Mr.  Triplet  has  also  been  mtroduced  to  prove  casual 
conversation  in  the  moments  of  unsuspecting  sociality 
and  levity.  He  it  seems  travelled  in  the  public  stage 
with  Judge  Chase  to  Richmond — On  the  second  day  of 
their  journey,  having  formed  an  acquaintance  during 
that  time,  some  conversation  being  introduced  relative 
to  Callender,  Mn  Triplet  informed  the  judge  that  CaJ^ 
lender  had,  when  he  first  came  to  Virginia,  been  taken 

up  in  Berkeley  county  as  a  vagrant and  judge  Chase 

replied  "  it  is  a  pity  that  they  had  not  hung  the  rascal." 
And  this  is  introduced  to  prove  that  the  judge  left  Bal- 
timore  with  a  predetermination  to  oppress  and  do  in- 
justice to  Callender ! 

I  have,  sir,  heard,  I  believe,  more  than  one  hund« 
T^d  of  the  most  rcspeftable  gentlemen  of  all  political 
parties  use  similar  expressions,  not  only  when  speaking 
of  Callender,  but  also  of  some  other  printers  :  But 
these  expressions  I  only  considered  as  marking  their 
disapprobation  of  the  conduft  of  those  printers,  not  as 
a  proof  they  would  be  guilty  of  injustice  towards  them, 
or  that  thev  would  do  them  any  unauthorized  injury. — 
Triplet  had  in  the  stage  informed  my  client  that  he  had 
never  seen  Callender  >— the  judge  meeting  him  at  the 
door  of  the  tavern,  where  they  both  lodged,  as  he  came 
from  court,  the  day  on  which  the  bench- warrrant  issued, 
observed  to  Triplet,  "  that  the  marshal  had  gone  after 
Callender,  therefore  that  he  probably  would  have  the 
pleasure  of  seeing  him," — and  a  day  or  two  after  inform- 
ed Triplet  that  the  marshal  had  returned  without  Cal- 
lender, and  he  was  afraid  they  should  not  catch  the  danm- 
edras(?al  tliat  court.— Triplet  has  told  us  he   boarded 
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iirith  judge  Chase  at  the  same  tavern  six  days  ;  they 
were  travelling  together  three  days,  during  this  whole 
time  of  nine  days,  such  only  arc  the  scraps  of  loose,  * 
idle  conversation,  which  have  been  picked  up  and 
brought  forward  as  indicating  a  hostile  and  oppressive 
principle  towards  Callender. 

As  to  the  word  *'  damned,"  which  has  been  introduce 
ed  Jn  the  conversation,  however  it  may  sound  elsewhere 
in  the  United  States,  I  cannot  apprehend  it  will  be 
considered  very  offensive,  even  fromthemouthof  a  judge 
on  this  side  of  the  Susquehanna ; — to  the  southward  of 
that  river  it  is  in  familiar  use,  generally  introduced  as  a 
word  of  comparison, — supplying  frequently  the  place 
of  the  word  **  very,'' — not  confined  to  cases  where  wc 
mean  to  convey  censure,  but  frequently  connected  with 
subjcifts  the  most  pleasing ;  thus  we  say  indiscriminate- 
ly a  very  good  or  a  damn'd  good  bottle  of  wine ;  a 
damn'd  good  dinner,  or  a  damn'd  clever  fellow. 

But,  sir,  what  must  at  once  efface  every  pretence  of  a 
disposition  hostile  and  oppressive  towards  Callender  on 
the  part  of  judge  Chase  is,  iJbe  mildness  of  the  punish^ 
ment  inflicted. 

I  now,  Mr.  President,  shall  proceed  to  the  fifth  and 
jaixih  articles  of  impeachment. — These  relate  to  the 
process  issued  against  Callender^  and  to  the  time  at 
which  it  was  made  returnable.  By  the  filth  article  ray 
client  is  charged  with  having  "  awarded  a  capias  against 
Callender  by  which  he  was  arrested  and  committed  to 
close  custody,  although  it  is  provided  by  an  ad  of  Con- 
gress, passed  the  24th  day  of  September,  in  tl>e  year  . 
1789,  that  for  any  crime  or  offence  against  the  United 
States  the  offender  may  be  arrested,  imprisoned  or  bail- 
ed agreeably  to  the  usual  mode  of  process  in  the  state 
where  such  offender  may  be  found,  and  although  it  is 
provided  by  the  laws  of  Virginia,  that  upon  present- 
ment by  any  grand  jury  of  an  offence  not  capital,  the 
courrshall  order  the  clerk  to  issue  a  summons  against 
the  person  or  persons  offending,  to  appearand  answer  at 
the  next  court.*^ 

The  criminality  alledged  against  my  honorable  client 
by  this  article  as  well  as  the  sicith^  consists  in  his  vio- 
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lation  of  a  law  of  the  state  of  Virginia,,  by  which  it  is 
supposed  his  condu6l  ought  to  have  been  regulated. 

We  find  from  the  evidence  in  this  cause,  that  thele- 
gal  charadters  of  that  state,  whether  on  the  bench  or  at 
the  bar,  cannot  agree  among  themselves  as  to  what  is 
the  law  of  that  stale, — and  that  the  prattice  has  beea 
and  continues  to  be  variant  in  various  counties  ia  Vir- 
ginia. Nay,  it  is  proved  that  two  highly  respcftablc 
legal  charafters  who  successively  held  the  office  of  at- 
toniey  general,  (Col.  Innes  and  Gen.  Brooke,)  were 
applied  t6  by  one  of  their  deputies,  and  declared  them- 
selves incapable  to  decide  what  ought  to  be  the  practice, 
or  in  other  words,  to  decide  in  which  cases  ^  summons 
ought  to  be  issued  and  in  what  cases  a  capias  was  the 
proper  process.  Surely  then  judge  Chase,  who  was  a 
stranger  in  Virginia,  cannot  be  considered  criminal  nor 
even  subjedl  to  reproach  for  not  understanding  a  law  of 
that  state,  the  true  construdiion  o£  which  remains  even 
now  a  question,  upon  which  the  Virginia  judges  and 
lawyers  find  it  impossible  to  agree. 

Upon  these  observations  I  think  I  might  salely  rest 
my  client's  defence,  as  to  this  charge — and  even  con- 
sent that  he  shall  bcconviflcd  and  removed  from  office, 
whenever  they  shall  agree  among  themselves  upon  the 
construction  of  their  law,— ^provided  it  should  be  against 
us. 

But,  sir,  I  must  request  to  be  indulged  in  an  endea- 
vor to  investigate  this  subject  which  appears  so  intricate, 
and  to  try  if  I  cannot  throw  such  lightsuponitaspossibly 
may  be  serviceable  to  the  gentlemen  of  the  bar  of  that 
state,  whose  law  is  in  question  ;  and  in  this  attempt  I 
feel  a  confidence,  that  I  shall  be  at  least  able  to  satisfy 
this  honorable  court,  judjje  Cliase,  even  if  bound  to 
conduft  himself  according  to  the  laws  of  Virginia, 
which  I  utterly  deny,  and  shall  endeavor  to  disprove, 
a6lcd  not  only  free  from  criminality,  but  with  the  strict- 
est propriety. 

I  shall  lay  down  as  a  position,  which  will  not  be  con- 
troverted, that  in  all /;fr^(?;z^/ actions,  civil  or  criminal, 
instituted  against  individuals  in  Virginia  as  well  as  in 
Maryland,  the  process   to  bring  them  in  to  answer  to 
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the  suits  IS,  and  hath  always  bccfi  a  capias,  or  process 
to  arrest  the  body, — except  so  far  as  by  legislative  a£Vs 
of  the  respective  states,  the  law  hath  in  certain  cases 
been  altered  and  other  process  direfled. — And  I  mean 
to  shew  that  every  case  in  Virginia,  civil  or  criminal, 
and  some  there  are  of  both,  where  a  summons  is  the 
legal  process,  arises  out  of  the  legislative  provisions, 
that  is  the  a£ls  of  assembly  of  that  statev  And  by  exa- 
mining the  different  a6ls,  which  have  been  passed  upon 
this  subject,  we  shall  be  able  to  ascertain,  what  are  the 
cases,  and  the  only  cases,  wherein  a  summons  ought 
to  be  issued.  I  have,  sir,  before  me  the  laws  of  Vir- 
ginia  antecedent  to  the  American  revolution  ;  it  is  the 
edition  printed  at  Williamsburg,  by  i?/V/rf,  Purdie  2inA 
Dixan^- in  the  year  1769.  It  appears,  sir,  that  until 
the  year  seventeen  hundred  and  forty  eight,  suits  might 
be  brought  in  the  county  court  for  any  sum  exceeding 
twenty  five  shillings  current  money,  or  two  hundred 
pounds  of  tobacco  :  and  actions  of  trover  or  detinue 
without  regard  to  the  yalue  of  the  article  converted  or 
detained,  in  all  such  actions  a  capias  ad  respondent 
.  dum  was  the  first  process  issued,  authorising  the  she- 
riff to  take  the  body  of  the  defendant  into  his  custody, 
and  have  him  before  the  court  at  the  time  when  his  writ 
was  returnable — in  that  year  a  law  was  passed,  chap. 
4th — by  the  26th  sec.  of  which  it  is  enacted,  ''  that  for 
the  more  speedy  recovery  of  ^;72^// debts,  it  shall  be 
lawful  for  the  justices  of  any  county  court  to  hear  and 
determine  all  suits  brought  for  any  debt  or  demand,  due 
by  judgment,  obligation,  or  account  for  any  sum  or 
sums  of  money  or  tobacco  of  tlie  value  of  twenty  five 
shillings  current  money,  or  two  hundicd  pounds  of  to- 
bacco, and  not  exceeding  five  pounds  of  like  mohey, 
or  one  thousand  pounds  of  tobacco,  by  pelt  lion  without 
thft  solemniiy  of  a  jury  \  and  where  the  demand  shall 
not  exceed  the  above  mentioned  sums,  the  plaintiff 
shall  proceed  by  petition,  and  not  otherwise.'''^  After  di* 
rciVuig  in  what  manner  the  claim  is  to  be  set  forth  in 
the  petition — the  same  section  direds  that  *'  upon  filing 
such  petition  in  the  clerk's  office,  a  sun>mons  of  course 
sliall  be  issued  returnable  to  the  ne^^t  court  (the  courts 
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Were  then  held  monthly )  a  ^copy  of  which,  together 
with  a  copy  of  the  petitipn,  and  accounts  shall  be  deli- 
vered to  the  defendant,  or  left  at  his  or  her  usual  place 
of  abode,  ten  days  at  least  before  the  next  succeeding 
court,  and  the  same  being  returned  executed  by  a  snrom 
officer,  or  oath  made  of  the  due  service  thereof,  if  the 
defendant  do  not  then  appear,  it  shall  be  lawful  for  the 
said  justice  to  hear  and  examine  into  the  truth  of  the 
matter  so  complained  of,  and  to  determine  the  cause  on 
the  evidence  produced,  or  to  dismiss  the  petition  as  to 
them  shall  seem  just.  And  if  the  defendant  do  appear, 
he  shall  forthwith  put  in  such  answer,  or  plea  thereto  as 
will  bring  the  matter  of  complaint  in  issue  thereupon  : 
Or  if  he  fails  to  plead,  the  court  shall  instantly  proceed 
to  hear  and  determine  the  cause  in  a  summary  way  upon 
such  evidence  as  shall  be  given,  and  shall  give  judg- 
ment according  as  the  very  right  of  the  cause  and  matter 
in  law  shall  appear  unto  them  without  regard  to  form  ot 
want  of  form;  &c.** 

^  By  the  22d  sec.  of  the  same  law,  it  is  enacted  "  that 
when  any  person  entitled  to  an  a6\ion  of  trover  or  deti- 
nue shall  set  forth  the  value  of  the  thing  demanded  to 
be  under  the  valtie  qf^ve  pounds^  in  a  petiiion  to  any 
county  court,  a  summons  shall  issue,  and  the  same  pro- 
ceedings shall  be  had  as  in  cases  for  the  recovery  of 
small  debts.'*  But  for  the  recovery  of  any  penalty,  for 
the  breaches  of  the  penal  laws  of  the  then  colony,  no 
change  was  made  as  to  the  mode  of  instituting  the  ac- 
tion.— The  process  of  capias  to  arrest  the  offender,  the 
right  of  trial  by  jury  in  such  actions, — as  to  these  sub- 
jefts,  the  law  was  left  as  before  :  and  yet  actions  of  this 
nature  were  under  the  consideration  of  the  legislature  ; 
for  wc  find  in  sec.  23,  6f  the  same  law,  '*that  for  the 
easier,  speedier,  and  better  advancement  of  justice  in 
obtaining  judgments  in  any  such  suit  or  action,  where 
the  penalty  sued  for  shall  not  exceed  Jive  pounds^  current 
money,  or  one  thousand  pounds  of  tobacco,  if  in  such 
suit  any  demurrer  shall  be  joined  and  entered  therein, 
in  any  court  of  record  within  said  dominion^  the  judges 
shall  proceed  and  give  judgment  according  to  the  very 
right  of  the  case,  and  as  the  matter  of  law  shall  appear 
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tb  them,  without  regarding  any  imperfedliorl,  blhissioii 
br  defedl,  &c.  except  those  only  which  the  party  de. 
miirrin^'  shall  specially  and  particularly  set  down  and 
express,  together  with  his  demurrer,  as  causes  of  the 
same,  notwithstanding,  &Ci  And  that  i(  saiy  verdict 
should  be  given  in  any  such  action  or  suit,  in  any  court 
of  record  in  said  dominion,  the  judgment  thereupoii 
shall  not  be  staid  or  reversed  for  or  by  reason  of  any 
default  in  the  form  or  want  of  form^  of  any  writ,  &c* 
any  law,  statute  or  usage  to  the  contrary  notwithstand* 
ing.*' 

And  here,  sir,  it  may  perhaps  be  proper  to  observe^* 
that  in  Virginia,  at  least  befoi'e  the  revolution,  the  pe* 
n<ilties  inflidled  for  the  breach  of  their  penal  laws,  were 
commonly  by  the  afts  themselves  direded  in  what  mode 
to  be  recovered,  which  mode  was  almost  universally 
direfted  to  be  **  by  information^  bill,  plaint,  or  a£tion 
of  debt,  in  any  court  of  record  within  said  dominion/ 
Wherein  no  essoin,  protection,  or  wager  of  law,  privilege 
or  any  more  than  one  imparlance  shall  be  allowed,** 
(Mr.  Martin  turned  to  a  variety  of  the  penal  laws  to  shew 
such  were  the  provisions.  ]  This  honorable  court  will 
perceive  that  under  the^e  provisions^  tlie  penalties  could 
tiot  be  recovered  by  presentment  and  indiflment,  as  hath 
frequently  been  determined  ;  hence  the  usual  s\iits  or 
actions  resorted  to  in  the  courts  of  Virginia,  for  the 
recovery  of  those  penalties  from  the  smallest  to  the 
greatest,  were  informations  or  actions  of  debts.  And 
the  twenty  third  section  which  I  have  just  read  relates 
to  such  informations  or  actions  of  debt,  where  the  pe- 
nalty should  not  exceed  ^i?^  pounds^  and  to  those  pnly 
applies  such  regulations  as  are  thereby  made,  which 
however  do  not  alter  the  jform  of  action  or  the  nature  of 
the  process  to  be  issued,  even  in  those  cases,  but  leaves 
the  law  in  t|iose  respects  as  it  was  before. 

However,  during  the  same  session,  in  their  legisla- 
tojial  disquisitions,  they  thought  proper  to  take  away 
the  trial  by  jury  in  i^Tocti^d\n^s  by  presentment^  toreco- 
ver  penalties  not  exceeding  five  pounds, — to  give  the 
courts  summary  jurisdiction  in  those  casis  ;  and  to  take 
away  the  process  of  a  capias  therein* — And  hence  haV' 
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ing  by  the  first  section  of  chapter  7,  (see  page  ISJf, 
laws  of  Virginia)  enabled  grand  juries  to  present 
breaches  of  all  penal  laws  of  that  then  colony  :  by  the 
2nd  section  it  is  thus  enacted,  **  that  when  any  of- 
fence or  offences  should  be  presented  by  a  grand  jury  ^ 
and  the  penalty  or  forfeiture  by  law,  infli6ied  thereoti, 
shall  not  exceed  five  pounds  current  money,  or  one 
thousand  pounds  of  tobacco,  be  it  to  the  king  and  in.' 
former,  or  to  the  party  and  infornier  only,  or  appro- 
priated to  any  other  use  whatever,,  such  presentment 
need  not  be  drawn  up  in  other  form  than  as  the  same 
ht'dwds  presented  by  ihe  grand  jury  ^  and  thereu\)on  the 
court  shall  order  a  summons  forthwith  to  issue,  to  sum- 
mons any  person,  so  presented,  to  appear  and  answer 
such  presentment  at  the  next  court,  (as  I  have  before 

'  observed,  the  courts  were  then  held  monthly)  and  shall 
not  admit  of  any  exception  or  pleading  to  the  form  or 
manner  thereof,  but  shall  proceed  to  trial,  without  the 
formality  of  a  jury^  and  give  judgment  upon  such j&rr- 
sentmenty  according  as  the  very  right  of  the  cause  and 
matter  in  law  shall  appear  to  them;  and  if  the  party 
summoned  fails  to  appear,  the  court  may  give  judgnaent 
for  the  penalty.'^ 

Thus,  sir,  the  law  of  Virginia  remained  until  the  re- 
volution, and  from  this  view  it  will  appear  that  the  only 
cases,  where,  in   personal   civil  actions,   the   process 

-was  to  be  by  summons,  and  not  by  capias,  were  where 
debts  were  claimed  not  exceeding  five  pounds,  or  one 
thousand  pounds  of  tobacco,  or  propert)*^  converted  or 
detained  not  exceeding  the  same  value,  in  all  which 
cases  the  suit  or  adion  was  to  be  instituted  by  peiitiony 
and  the  court  was  to  decide  in  a  summary  manner,  with- 
out the  intervention  oj  a  jury. 

And  that  the  only  case,  in  criminal  proceedings, 
where  a  summons  was  direfled  to  issue,  is  where  a 
presentment  hath  been  made  by  a  grand  jury  ^  for  an 
offence,  the  penalty  whereon  shall  not  exceed  ^we  pounds 
current  money,  or  one  thousand  pounds  of  tobacco, 
which  presentment  need  not  be  drawn  up  in  any  other 
form  ;  and  on  which  presentment  the  court  was  to  de- 
cide ill  a  summary  m^nntty  without  the  ^intervention  of 
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a  jury* — This  honorable  court  will  also  perceive,  that 
the  provision  of  this  a6l  dire£lM[g  summons  to  issue  in 
the  case  I  have  stated  can  onlyapply  to  presentments 
made  under  the  local,  penal  laws  of  Virginia,  where 
the  penalty  is  restrained  to  a  sum  not  exceeding  five 
pounds  current  money,  or  a  thousand  pounds  of  to* 
bacco,  and  cannot  extend  to  presentments  for  ofiences 
at  common  lawy  such  as  assaults,  riots,  libels,  &c. 
since  in  all  such  cases  the  courts  have  a  discretionary 
power  to  fine  what  sum  they  think  reasonable,  and 
therefore,  may  fine  beyond  five  pounds  current  money, 
or  a  Uiousand  pounds  of  tobacco. — ^Nor  doth  the  pro- 
vision extend  to  any  case  even  under  the  penal  laws  of 
Virginia,  where  the  court  may  punish  by  imprison* 
tnent.  Upon  this  examination  of  the  subje(il,  it  ap. 
pears  that  until  the  time  of  the  American  revolution, 
according  to  the  laws  of  Virginia,  a  capias  remained 
the  proper  process  in  all  personal  civil  actions,  except 
where  the  claim  was  for  money  or  debts  due  not  ex- 
ceeding  five  pounds  current  money,  or  one  thousand 
pounds  of  tobacco — or  where,  ill  detinue  or  trover, 
the  plaintiff  laid  the  value  of  the  property  not  exceeding 
the  aforesaid'sum — and  that  in  criminal  cases  a  capias 
remained  the  proper  process  in  all  proceedings  for  of- 
fences at  common  law  ; — and  for  all  offences  against  the 
acts  of  the  state  of  Virginia  where  the  court  may  inflift 
a  fine  of  more  than  five  pounds  current  money,  or  which 
were  punishable  by  imprisonment.  Having  thus  shewn 
what  was  the  law  on  this  subje6t.  at  the  time  of  the 
American  revolution — I  have,  sir,  to  examine  what 
changes  and  alterations  have  been  made  therein  since 
that  period. 

The  first  law  made  since  the  revolution  was  passed 
in  the  year  1792,  and  is  to  be  found  in  the  edition  of 
the  Virginia  laws,  published  by  Augustine  Davis,  in 
the  year  1794,  page  96  ; — the  37th  sec.  increases  the 
amount  of  the  debt,  which  may  be  recovered  by  peti- 
tion in  the  county,  city,  or  borough  court,  to  a  sum. 
not  exceeding  twenty  dollars,  or  eight  hundred  pounds 
of  tobacco,  dire£Ung  process  to  be  by  summons  and 
the  mode  of  procedure  for  recovery  of  the  same  as  for 
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recovery  of  small  debts  before  and  at  the  time  of  dia 
revolutioiic — The  SStbibc*  also  encreases  the  value  of 
the  property  where  in  trover  aiid  detinue,  petition  may 
be  filed  and  proceedings  be  had  as  before  the  revolution, 
to  the  sum  of  twenty  dollar^,  or  eight  hundred  pounds 
of  tobacco. 

In  the  same  year  an  a£l  was  passed,  to  be  found  page 
106,  by  the  6th  sec.  of  which  it  is  enacted,  **  that  in  a 
presentment  to  the  county  or  corporation  courts,  if  the 
penalty  of  the  offence  exceed  not  five  dollars,  or  three 
hundred  pounds  of  tobacco  ;  or  to  the  district  court, 
if  the  penalty  exceed  not  twenty  dollars,  or  one  thou- 
sand pounds  of  tobacco,  no  information  thereupoa 
shall  be  filed,  but  a  summons  shall  thereupon  be  issued 
against  the  defendant  to  answer  the  said  presentment^ 
and  such  summons  having  been  served  upon  him,  or  a 
copy  thereof  having  been  left  at  his  usual  place  of  abode, 
and  if  he  doth  not  appear,  judgment  shall  be  given  by 
the  court  against  him  for  the  penalty,  and  if  he  doth 
appear,  the  court  shall  in  a  summary  %H)ay^  without  the 
intervention  oj  a  jury^  hear  and  determine,  &c."— p 
And  by  the  37th  sec.  of  chapter  74,  page  113,  there  is 
a  general  provision,  that  where  no  presentment  m^y  be 
made,  yet  where  the  penalty  mcurred  by  the  breach  of 
any  penal  law  shall  not  exceed  twenty  dollars,  or  eight 
hujidred  pounds  of  tobacco,  the  same  may  be  used  for, 
and  recovered  in  the  manner,  direded  by  law  for  debts 
of  like  amount* 

This  clause  was  designed  tp  prevent  informations  or 
actions  of  debt  to  be  originally  instituted  for  the  reco- 
very of  penalties  not  exceeding  that  sum,  where  no 
presentments  should  be  made,  and  to  dired  a  proce- 
dure by  petition  in  which  also  the  process  must  t>e  a 
summons  J  and  the  decision  by  the  court  in  a  summary 
manner. 

One  other  provision,  and  one  only,  hath  been  made 
for  issuing  a  summons^  this  is  found  in  the  twenty 
fourth  section  of  the  sameafl,  and  runs  thus,  *'  No 
information  for  a  trespass  or  misdemeanor,  shall  be 
filed  in  any  court,  but  by  express  order  of  the  court  en* 
tcred  on  record,  nor  unless  the  party  supposed  to  be 
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culpable  shall  have  failed  to  appear  and  show  good 
cause  to  the  contrary,  havjingbeen  required  to  do  so  by 
a  summons^  appointing  a  convenient  time  for  that  pur* 
pose,  served  upon  him,  or  left  at  his  usual  place  of 
abode." 

These  are  the  only  acts  of  the  Virginia  legislature 
I  find  on  this  subjeft — I  believe  there  are  no.  others.— 
Jf  there  are  any  more,  the  honorable  managers  will  be 
so  obliging  as  to  point  them  out ;  but  presuming  that 
they  can  produce  no  further  provisions,  what  is  the  re* 
suit  of  this  investigation  ?  That  even  at  this  time,  the 
only  instances  in  personal  civil  actions  where  summons 
is  the  proper  process,  are  where  the  demand  for  money 
due— K)r  on  account  of  trover  or  detinue  doth  not  ex- 
ceed twenty  dollars,  or  eight  hundred  pounds  of  tobac- 
co, in  which  case  the  proceeding  is  to  be  by  petition 
and  the  court  deterniine  in  a  summary  manner  without 
the  intervention  of  a  jury  r-^-And  in  criminal  cases,  or 
for  recovery  of  penalties  for  the  breach  of  their  penal 
laws,  the  only  cases  where  a  summons  is  the  regular 
process  are  where  the  actions  are  instituted  by  present- 
ment  of  a  grand  jury  y  on  which  presentment  no  infor- 
mation  is  to  be  filed, — or  without  such  presentment  by 
petition^  for  the  recovery  of  penalties  not  exceediiig 
twenty  dollars,  or  its  correspondent  value  in  tobaccd  ; 
which  cases  can  only  arise  under  the  a6U  of  assembly 
of  Virginia,  and  not  where  the  offences  are  at  common 
law — nor  in  any  case  even  under  the  laws  of  Virginia^ 
where  punishment  may  be  by  imprisonment — that  the 
only  additional  instance,  in  which  a  sun^mons  is  to  be 
used  in  a  criniinal  case,  is  where  application  is  made  for 
an  information — and  there  it  is  diredled  in  order  that  the 
party  may  have  an  opportunity  to  shew  cause  why  an 
information  shall  not  be  ordered  against  him  ;  but  even 
in  this  case,  if  the  information  is  ordered,  a  capias  is 
the  process  to  bring  the  party  to  answer  the  charge  con- 
tained  in  such  information, — as  it  remains  to  be  in  every 
other  criminal  prosecution  or  suit,  except  those  vj hi ch 
I  have  already  particularly  designated. 

I  will  now,  sir,  turn  to  the  law  of  the  state  of  Virgi- 
»ia,  with  the  violation  of  which  we  are  charged  ;  but 
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first  let  me  premise  it  is  ni(fct  erroneously  stated  in  the 
article  of  impeachment,  how  this  hath  happened  is  not 
for  me  to  say,  but  such  is  the  fa£l,  the  article  of  im- 
peachment sets  forth,  that  *'  it  is  provided  by  the  laws 
of  Virginia,  that  upon  presentment  by  any  g^rand  jury 
*  of  an  offenee  not  capital,  the  court  shall  order  the  clerk 
to  issue  a  summons  against  the  person  or  persons  oiTen- 
ding  to  appear,  &c."  whereas  in  truth  the  words  of  the 
law  are,  **  upon  presentment  made  by  the  grand  jury  of 
an  oifence  not  capital,  the  court  shall  order  the  clerk  to 
issue  a  summons  or  other  proper  process  against  the 
person  or  persons,  &c."  (Seepage  112,  sec,  2g,  same 
edition,  laws  of  Virginia.) 

Thus  then  the  very  law  points  out  that  upon  such 
presentments  a^ummons  is  not  in  all  cases  a  proper  pro- 
cess, but  that  a  summons  is  to  issue,  or  other  proper 
process^  according  to  ihe  nature  of  the  offences  pre- 
sented. That  is,  as  I  have  already  shewn,  a  summons 
is  to  be  issued  whtx^  presentments  are  made  for  a  viola- 
tion of  the  penal  laws  of  their  state  punishable  by  a 
Jine  of  not  more  than  twenty  dollars ^  or  its  correspond- 
ing quantity  of  tobacco,  nor  by  imprisonment;  but  in 
all  presentments  for  offences  at  common  law,  or  for 
breaches  of  their  penal  laws  punishable  by  Jine  beyond 
twenty  dollars  or  by  imprisonment^  in  such  cases  the 
clerk  must  issue  a  capias^  that  being  the  proper  ph- 
cess. — And  upon  these  principles  it  has  been  determin- 
ed in  the  circuit  court  of  Columbia,  sitting  at  Alexan- 
dria,  aSling  under  the  laws  of  Virginia,  that  on  pre- 
sentments for  assaults  and  battery,  and  other  com* 
mon  law  offences,  a  capias  is  the  proper  process  to  be 
issued ;  and  chi^  determination  has  been  made  while  a 
gendeman  of  great  legal  knowledge,  a  native  of  Virgi- 
nia,  and  who  received  his  legal  education  in  that  state 
(John  Thompson  Majion,  Esq*^  prosecuted  in  that 
court  for  the  United  States,  upon  whose  application,  I 
presume,  the  determination  was  made,  • 

I  will  now  examine  the  law  of  the  United  States, 
passed  the  24th  September,  1789,  entitled  **  An  aft  to 
establish  the  judicial  courts  of  the  United  Statfs,"  sec- 
tion  33,  '•  And  be  it  further  enafted,  That  for  any 
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crime  or  offence  against  the  United  Staites,  the  offender 
tnay  by  any  justice  or  judge  of  the  United  States,  or  by 
any  justice  of  the  peace,  or  other  magistrate  of  any  of 
the  United  States,  where  he  may  b6  found,  agreeably 
to  the  usual  mode  of  process  against  such  oftenders  in 
such  state,  and  at  the  expence  of  the  United  States,  be 
arrc^tedy  2ind  imprisoned  or  bailed  2LS  the  case  may  be, 
for  trial  before  sucb  court  of  the  United  States,  as  by 
this  a6!  has  cognizance  of  the  offqnce  :  and  copies  of 
the  process  shall  be  returned,  as  speedily  as  may  be, 
into  the  clerk's  office  of  such  court,  together  v)ttb  the 
reevgnizances  of  the  witnesses  for  their  appearance  to 
testify  in  the  case^  which  recognizance  the  magistrate, 
before  whom  the  examination  shall  be,  may  require  on 
pain  of  imprisonment.  And  if  such  commitment  of 
the  offender,  or  of  the  witnesses  shall  be  in  a  district 
other  than  that  in  which  the  offence  is  to  be  fried,  it 
shall  be  the  duty  of  the  judge  of  that  distridl  where  the 
delinquent  is  imprisoned,  seasonably  to  issue,  and  of 
the  marshal  of  the  said  distritl  to  execute,  a  warrant 
for  the  removal  of  the  offender  and  the  .witnesses  or  ei- 
ther of  them,  as  the  case  may  be,  to  the  distrift  into 
which  the  trial  is  to  be  had.  And  upon  all  arrests  in 
criminal  cases,  bail  shall  be  admitted,^  &c."  This  is 
the  law  of  the  United  States  mentioned  in  the  fifth  arti- 
cle as  governing  the  question  now  before  us,  the  basis 
on  which  this  article  is  founded.  The  least  examination 
will  shew  that  it  provides  only  for  the  manner  in  which 
offenders  shall  be  arrested  under  warrants  issued  by  the 
judicial  officers  of  the  United  States  or  of  the  different 
states  upon  complaint  made  to  them,  in  order  that 
such  offender  may  be  bailed  or  committed,  and  witnes- 
ses bound  over  to  the  approaching  proper  courts,  that 
the  offences  may  be:  enquired  of  by  a  grand  jury  ;  and 
hath  no  relation  to  the  manner  in  which  process  shall  be 
issued  by  a  court  to  bring  in  offenders  to  answer  to  pre- 
sentments which  arc  depending  in  the  court.  And  a 
similar  provision  for  arrests  in  such  cases  is  made  by 
the  ads  of  assembly  of  Virginia,  in  that  state.  [See 
the  17th  seft.  of  chap,.  67,  page  93,  same  edition  of 
Virginia  laws.] 
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Sut  that  the  aforeisaid  a6t  of  Congress  can  xA  hd 
Inanner  relate  to  or  be  regulated  by  any  law  of  Virgi- 
nia, directing  a  summons  to  be  issued  as  the  proper 
J)rocess,  appears  clearly  from  this,  that  the  offender  is 
to  be  arr^^r^^  and  imprisoned  or  bailed,   according  to 
the  nature  of  his  offence  ;  but  no  person  can  be  arrest- 
ed on  process  of  summons i  or  on  such  process  be  com- 
pelled to  give  bail,  under  pain  of  imprisonments     This 
tan  only  be  done  when  a   capias j  or  a  similar  process, 
such  as  a  magistrate'^  warrant,  or  the  warrant  of  a  court, 
called  a  bench  warrant,  is  issued ! — -And  here,  sir^  let 
me  explain  what  is  meant  by  a  bench  %varranti     When 
a  presen]tment  is  made  by  a  grand  jury  against  a  person 
not  imprisoned,  nor  recognized,  process  is   issued  to 
arrest  the  offender  and  bnng  him  before  the  court  then 
in  session ;  as  when  an  application  is  made  to  a  judge 
or  justice  out  of  court,  and  oath  made  of  an  offence 
committed,  it  becomes  the  duty  of  such  judge  or  jus- 
tice  to  issue  his  warrant  to  take  the   offender  into  cus- 
tody, and  thereby  secure  his  appearance  at  court  to  an- 
swer to  any  presentment  wbi^h  may    be  made  against 
him  ;  so  when  a  presentment  is  itiade  by  a  grand  jury 
of  any  offence,  that  presentment  being  made  by  the  oath 
of  not  less  than  twelve   of  the  grand  jurors,  founded 
also  on  the  oath  of  witnesses,  it  authorises  the   court 
upon  this  proof,  that  an  offence  has  been  committed,  to 
issue  process  commanding  the  sheriff  to  arrest  the  offen- 
der presented,  and  bring  him  before  them,  to  be  bailed 
or  committed  according  to  the  nature  of  the  crfme  with 
which  he  is  charged.     This  process  is  what   in   Mary- 
land is  called  a  Bench  Vf arrant.     It   differs  from  the 
tvarrant  issued  by  a  judge  or  justice  in  as  much  as  this 
last  is  diredled  to  a  constable,  the  other  to  a  sheriff- 
It  differs  from  the  common  capias  only  in  this,  that  the 
bench  warrant  is  made  returnable  immediately,  that  is, 
dunng  the  session  of  the  court,  whereas  what   is  com* 
monly  called  a  capias  is  returnable  to  the  succeeding 
term.     And  in  Maryland  it  is  the  constant  practice  of 
our  courts,  whenever  presentments  are  made  against 
persons  not  in  confinement  nor  under  recognizance,  to 
issue  such  process  in  all  cases ^  from  the  highest  to  the 
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lowest  offences,  in  order  to  secure  th<i  persons  pftsent^ 
ed. 

I  have  said^  sir,  tliat  the  law  relied  on  bj  the  house 
bf  representatives  in  support   of  this  article,  doth  not 
relate  tQ  process  issued  on  presemmenis  made  in  the 
courts  of  the  United  States ;  and  as  a  further  proof  of 
this,  I  now  refer  this  honorable  court  to  the  fourteenth 
iseftion  of  the  same  law,  where  it  is  enacted  "  That  all 
the  before  mentioned  courts  of  the  United  States   shall 
have  power  to  issue  vwrits  of  scire  fadas,  habeas  corpusr^ 
and  all  other  writs^  not  specially  provided  for  by  sta^ 
tute,  which  may  be  necessary  Jdr  the  exercise  oj  their 
respective  Jurisdictions^  and  agreeable   to  the  princi- 
ples and  usages  of  law.'^     By  this  provision  a  power  it 
given  to  the  courts  of  the  United  States  to  issue.  sut:h 
process  as  in  their  discretion  they  shall  think  best,    so 
that  it   be  consistent   with  the   general  principles  atid 
usages  of  law;     j|^nd  the  act  of  the  United  States  enti- 
tled *^  An  a6t  in  addition  to  an  acl  to  establish  the  ju- 
dicial courts  of  the  United  States^  passed  on  the  2d 
March,  1793,"  in  its  seventh  section  has  the  following 
t>rovision,  to  wit,  **  that  it  shall  be  lawful  for  the  seve- 
ral courts  of  the  United  States^  from  time  to  time,  as 
t>ccasidn  may   require^  to  make   rules  and  orders  for 
their  respetliVe  courts  directing  the  return  of  their 
ivriii  afid  processes y  the  filing  of  declarations  and  other 
pleadings,  the  taking  of  rules,  the  entering  and   mak- 
ing  np  judgment  of  default y  and  other  matters  in  the 
Vacation  £Lnd  otherwise,  in  a  manner  not  repugnant  to 
th6  laws  of  the  United  States,  to  regulate  the  pra£iice 
of  the  sjsiid  courts  rcspe6lively,  as  shall  be  fit  and  n*-   . 
te^s^ry /or  the  advancement  0/ justice,  and  especially 
to  that  end  to  prevent  delays  in  proceedings.**      This 
aft  gives  the  courts  of  the  United  States  full  power  to  ' 
regulate   the  return  of  process  as  to  time  and   every- 
thing else— the  former  law  ^jave  them  the  power  of  isi- 
suing  rof  A /?r(?rV5j  as  in  their  judgment  and   discretion 
they  should  think  most  proper — on  these  subj^dls  then 
they  are  uncontrolled,  unrestrained  by  the  laws  or  the 
pra6lice  of  any  state,  or  state  courts.*     The  courts  of 
the  United  States  having  this  power,  can  only  exer. 
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«ise  it  as  the  case  comes  before  them,  they  then  deter- 
mine what  is  right  and  proper,  and  that  becomes  a  pre« 
cedent  in  similar  eases,  and  thus  it  was  the  court  aded 
in  the  case  of  Callender,  as  to  the  process  issued  and 
the  time  of  its  return,  and  was  perfedtty  justified  by 
the  laws  of  the  United  States  in  so  a£ling. 

The  sixth  article  alledges  that  by  the  laws  of  Virgi- 
nia it  is  provided,  that  in  (iases  not  capital  the  offender 
shall  not  be  held  t6  answer  any  presentment  of  a  g^nd 
jury  until  the  court  next  succeedihg  that  during  which 
such  presentment  shall  be  made,  and  yet  that  my  honor- 
,  able  client  with  intent  to  oppress  and  procure  the  con- 
Vi6lion  of  Callender,  did  at  the  said  court  at  which  he 
was  presented,  rule  and  adjudge  hini  to  trial,  during 
the  term  at  which  he,  Callender,  was  presented  and  m- 
difled,  and  this,  notwithstanding  the  provisions  of  the 
thirty.fourth  se6iionof  the  aforesaid  law  of  the  United 
States,  mentioned  in  the  fifth  article,  which  provides 
'*  that  the  laws  of  the  several  states,  except  where  the 
constitution,  treaties  or  statutes  of  the  United  States 
shall  otherwise  require  or  provide,  shall  be  regarded  as 
the  rules  of  decision  in  trials  at  common  law  in  the 
courts  of  the  United  States  where  they  apply." 

In  answer  to  this  charge,  sir,  permit  me  to  state 
there  is  no  law  of  Virginia  that  declares  the  offender^ 
presented  for  an  offence  not  capital,  shall  not  be  tried  un^ 
til  the  succeeding  term  ;  it  is  only  an  inference,  which 
that  honorable  body,  who  formed  the  articles  of  im- 
peachment, have  made  from  the  supposition  that  in  all 
such  cases  a  summons  only  could  be  issued,  returnable 
to  the  succeeding  term,  and  in  cqnsequence  that  the  of- 
fender could  not  be  compelled  to  go  to  trial  before  the 
succeeding  term* 

But,  sir,  I  have  already  shewn  that  summons  was 
not  the  proper  process  in  Callendcr's  case  ;  that  the  laws 
of  Virginia  were  not  in  the  least  degree  operative  on 
either  the  process  to  be  issued,  nor  the  time  or  the 
manner  of  its  return,  but  that  the  one  and  the  other 
was  solely  in  the  power  of  the  court,  vested  in  them 
by  the  laws  of  the  United  States,  urestrained  by  any  law 
of  the  state  of  Virginia*  Thu&UKathe  premises  fiaiiUng; 
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from  M^iich  the  inference  was  drawn,  the  inrerence  of 
course  must  be  reje£led.  Thus  then  the  court  being  un« 
restrained  by  any  law  of  Virginia,  or  by  any  inference 
drawn  therefrom,  not  only  had  a  right  to  try  Callender 
the  same  term  he  was  indicted,  but  were  bound  in  du* 
ty  so  to  do,  unless  there  was  some  good  cause  to  justi* 
fy  the  delay.  When  a  presentment  is  made,  there  is 
such  evidence  that  a  crime  has  been  committed,  as  to 
authorise  the  court,  nay  to  make  it  their  duty  (as  I  have 
before  observed)  to  issue  process  to  arrest  the  criminal 
to  prevent  his  escap^  from  justice ;  our  laws  are  not 
founded  on  the  principle  that  the  offender  may  have  an 
opportunity  to  escape  and  elude  justice ;  and  hence  it 
is  that  a  grand  jury  is  sworn  to  secrecy  as  to  their  de- 
liberations, lest  those  offenders  against  whom  enquiries 
are  making,  getting  information  of  that  fa6l  may.  run 
off  before  they  can  be  secured*  And  when  the  crimi- 
nal is  arrested  and  brought  into  court,  it  is  the  duty  of 
the  court  both  as  to  the  criminal  and  the  public  to  have 
the  cause  decided  as  soon  as  can  be  consistent  with  jus* 
tice.  And  now  let  me  turn  to  the  34th  section  of  the 
judiciary  law  of  the  United  States  which  is  introduced 
in  this  article  and  on  which  reliacce  is  placed  by  that 
honorable  house  which  hath  prepared  these  articles — it 
is  as  follows :  ^^  That  the  laws  of  the  several  states, 
except  where  the  constitution,  treaties  or  statutes  of 
the  United  States  shall otherwiserequire  or  provide,  shall 
be  regarded  as  rules  of  decision  in  trials  at  common /aiv  in 
the  courts  of  the  United  States  incascswberetbe^  apply. ^^ 
I  shall  not,  sir,  enter  here  into  a  discussion  whether  a 
prosecution  for  the  violation  of  a  penal  law  of  the  United. 
States  can  be  with  propriety  within  the  meaning  of  this 
aft,  called  a  proceeding  at  common  law.  Nor  shall  I, 
air,  rely  as  I  might  do  upon  the  observation  ^that  they 
are  only  to  **  be  regarded /«  cases  vjJbere  t bey  apply ^^^ 
and  that  it  is  the  court  and  the  court  only  who  are  td 
determine  in  what  cases  they  do  apply ;  in  doing  which 
they  are  only  required  to  exercise  impartially  their  le^ 
gal  discretion  ;  but  I  shall  ask  whether  this  law  in  any 
manner  relates  to  the  process  to  be  issued  to  bring  into 
court  the  party  to  the  suit  antecedent  to  the /r^a/,  to 
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compel  him  to  appear  in  order  that  a  trial  may  te  had/ 
J  presume  not.     The  provisions  for  that  purpose  are  to 
be  found  in  the  14th  section  of  the  law  of  September 
g4th,  1780— and  in  the  7th  scfilion  of  the  law  ol  March 
2d,  1793,  which  I  have  abeadj  cited,  and  which  re- 
gulate not  only  thp  issuing  bqt  the  returning  of  process 
to  bring  the  party  into  court,  to  answer  to  the  chaise 
whether  civil  or  criminal.     According  to  my  judgment, 
sir,  the  law  in  question  ineans,  only  to  decUre  that  the 
tules  and  decisions  of  the  state  courts  in  any  questions 
us  to  the  right  of  the  parties,  shall  be  respefted  and  at* 
tended  to  in  .similar  questions,  which  may  come  intq 
controversy  in  the  courts  of  the  United  States,  in  their 
respe6live  distrifts  or  circuits,  as  far  as  they  shall  bp 
thought  to  apply,  in  cases^at  common  law.— rThat  is  if 
two  cases  exactly   similar  are   in  litigation,  astocivi^ 
Tights,  the  one  in  the  state  court,  the  other  in  the  dis- 
tricjt  or  circuit  pourt  held  in  the  same  state,  there  ought 
to  be  in  each  case  the  same  decision  ;  and  that  where 
the  law  in  the  case  had  been  settled  by  antecedent  state 
depisions,  the  judges  of  the  United  States  should  res- 
peft  those  decisions.r^And  also  that  when  the  courts  of 
the  United  States  try  a  cause  ;n  any  distri6l  or  any  cir? 
cuit,  the  rights  ol  the  parties  ^re  to  be  decided  accord- 
ing to  the  laws  of  the  states   under  which  rights  were 
acquired,  a^  settled  by  the  legal  decision  of  the  state 
courts,  where  decisions  have  been  had, — To  exemplify 
my  ideas,  if  the  courts  of  the  United   States  havq  on 
any  occasion  to  determine,  either  immediately  or  inci-* 
dentally,  a  right  arising  under  a  devise  of  lands  in  Ma- 
ryland, they  must  determine  the  devise  void,  unless  the 
.  will  was  attested  by  three  witnesses.     But  if  the  devise 
was  of  lands  in  Virginia,  the  courts  would  be  obliged 
to  determine  the  devise   good,  although  attested  in  a 
different  manner. — So  also  the  obligation  contra£led  by 
the  execution  of  a  promissory  note  is  different  if  exe- 
cuted in  Virginia,  from  what  it  is,  if  executed  in  Mary- 
land.— -Upon  actions  therefore  which  may  be  instituted 
in  the  courts  of  the  United  States  in  such  cases,  these 
courts  ought  to  consider  what  are  the  rights  of  the  par- 
lies according  to  the  laws  of  the  states  where  the  tran- 
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^actions-took  place — and  where  there  have  been  deciai* 
ons  of  the  state  courts  upon  the  subject  matter,  or  any 
decisions,  which  may  be  considered  as  having  a  bear- 
ing on  the  question,  the  United  Statej.'  courts  are  to  re- 
gard such  decisions  as  far  as  they  think  they  are  appli* 
fable. 

Thus,  sir,  I  flatter  myself,  that  I  have  upon  the  fifth 
and  sixth  articles  shewn,  that  there  was  no  law  of  Vir^- 
ginia  by  which  the  conduA  of  the  judge  wa^  to  be  regu- 
3iated,--and  that  even  if  the  laws  of  that  state  had  been 
operative,  they  have  not  been,  according  to  their  tru« 
construction,  in  any  degree  violated. 

But  surely  it  can  never  be  seriously  contended,  that 
where  a  gentleman  is  appointed  a  judge  of  the  United 
States,  he  is  thereby  expected  tp  become  perfedlly  ac- 
quainted with  all  the  local  laws.  Usages  and  decisions 
of  every  separate  state  in  the  union*— no  sucli  judge  by 
any  possibility  can  be  had — however  great  the  legal 
knowledge  of  any  gentleman,  it  has  been  generally 
jconfined  to  the  laws,  tp  the  practice,  th/e  judicial  pro^ 
ceedings  of  his  own  state,  and  to  the  pomnion  law,  as 
there  used  and  introduced.  From  the  perfefl  donvicti- 
on  of  this  truth,  the  district  judge  is  appointed  an  in- 
habitant  of  the  state  which  composes  the  district — he  is 
supposed  to  know  the  particular  laws,  usages  and  (deci- 
sions of  his  state. — It  is  to  him,  or  the  district  attorney 
in  his  absence,  the  judge  of  the  supreme  court,  when 
he  goes  to  hold  the  circuit  court,  is  expe£led  to  apply 
for  information,  as  to  what  relates  to  thgse  subje6ls,— 
and  thus  we  find  judge  Chase  corre^ly  actij)g,— r-for  the 
district  judge  being  absent  when  Callender  was  present- 
ed, we  fiiyl  my  honorable  client  consulting  with  the 
district  attorney,  whose  political  principles  ccrtaiply 
did  not  lead  him  to  wish  to  oppress  CaUender,-r-and 
-also  with  the  clerk  of  the  district  court,  who  is  himself 
a  gentleman  of  legal  knowledge,  and  a  prosecutor  in  one 
of  the  state  courts  in  Virgii)ia,-r?and  it  was  under  their 
advice  and  with  their  apprpbation  that  thc'prpi:^ss  was 
issued,  of  the  nature  Uhed,  and  returnable  in  th^  man- 
ner we  have  seen.— In  fine,  sir,  it  is  impossible  for  the 
judges  pf  Jl^e  suprenje  court  to  have  cvei>  a  general 


Digitized  by 


Google 


246 

knowledge  of  the  particular  state  laws  and  pra£Hces, 
and  if  in  consequence  of  that  want  of  knowledge  they 
were  to  be  subjeft  to  impeachment,  you.Would  not  be 
able  to  prevail  upon  any  respectable  chara£ler  to  accept 
the  appointment.  But  I  do  not  apprehend^  sir»  that 
the  honorable  managers  place  much  reliance  at  this 
time  on  these  two  articles.  Nor  do  I  believe  the  ho- 
norable house  or  representatives  would  have  either 
adopted  them  or  any  of  the  articles,  which  have  been 
brought  forward  against  judge  Chase,  had  the  same 
evidence  beien  before  them  which  hath  been  produced 
to  this  honorable  court. 

In  saying  this  I  do  not  mean  in  the  slightest  degree 
to  censure  that  honorable  body,  ihey  were  acting  as  a 
grand  inquest  of  the  nation — they  only  had,  and  only 
could  have  before  them  ex  parte  evidence*  On  the 
evidence  which  they  had  before  them,  I  shall  not  sug- 
gest but  what  there  was  sufficient  foundation  for  bring- 
ing forward  the  charges  :— But  these  charges  have  been 
patiently  discussed — a  mass  of  evidence  hath  been  pro- 
duced here,  which  they  had  not,  and  after  this  full  in- 
vestigation, the  honorable  members  who  impeached 
him,  and  who  have  regularly  attended  bis  trial,  I  doubt 
not,  are  perfectly  satisfied  that  he  ought  to  be  acquitted, 
and  will  rejoice  at  that  acquittal. 

Before  1  conclude,  let  me  add  one  other  proof  that 
the  framers  of  the  constitution  never  intended  that  ju- 
ries'should  have  any  power  to  decide  the  law  contrary 
to  the  instructions  of  the  court,  much  less  to  decide 
upon  the  constitutionality  of  a  law.  By  the  2d  section 
of  the  3d  article  of  the  constitution  of  the  United 
States  it  is  provided,  that  in  all  cases  to  which  the  ju* 
dicial  power  applies,  except  cases  affefling  ambassa- 
dors, other  public  ministers  and  consuls,  and  those  in 
which  a  state  is  a  party,  "  the  supreme  court  shall  have 
appellate  jurisdiction^  both  as  to  law  and  y/jc/,  with 
such  exceptions  and  under  such  regulations  as  Congress 
shall  makr.'' 

Thus  therefore  it  is  in  the  power  of  Congress  to  au- 
thorise, in  all  such  cases,  an  appeal  to  the  supreme 
court  coen  as  to  the  fact  from  the  verdict  oj  a  jury^ 
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they  appear  to  have  erred.  And  such  was  the  intention 
of  the  framers  of  the  constitution. 

They  assumed  as  a  principle,  that  the  interests  ot 
the  state  governments  and  of  the  general  government 
wouUl  often  be  at  variance,  that  laws  passed  by  the 
United  States,  the  most  wise  and  salutary,  might  be 
very  obnoxious  to  and  unpopular  in,  some  of  th^ 
states — judges  holding  their  commissions  under  the 
respective  states,  that  is,  the  state  judges,  the  framers 
of  the  constitution  would  not  therefore  entrust  with  the 
execution  of  the  laws  of  the  United  States.  They  also 
considered  that  as  far  as  juries  were  introduced,  the 
jurors  would  be  citizens  of  the  respcifiive  states  where- 
in  the  trials  should  be  had — that  they  would  in  conse- 
quence probably  partake  of  the  interests,  the  prejudices 
and  the  passions  prevailing  in  the  state,  and  therefore 
might  decide  contrary  to  the  dire£lion  of  the  judges  ap- 
pointed by  the  United  States,  and  thereby  prevent  the 
due  execution  of  their  laws.  To  obviate  this,  the 
constitution  has  a  provision  for  an  appeal  to  the  su- 
preme court  even  from  the  verdift  of  such  a  jury.— 
Judge  then  whether  the  framers  of  the  constitution  ever 
contemplated  giving  power  to  counsel  to  argue  to  jurors 
against  the  opinions  of  their  judges — or  juries  to  de^ 
cide  against  such  opinions  ! 

I  have  now  only  to  return  to  this  honorable  court  my 
sincere  thanks  for  the  patient  attention  with  which  they 
have  indulged  me  on  this  occasion,  and  to  express  to 
V  you,  Mr.  President,  the  high  sense  I  have  of  the  im. 
partiality,  politeness  and  dignity  with  which  you  have 
presided  during  this  CriaL 


Mr.  HARPER. 

IT  was  greatly  to  be  desirccj,  Mr.  Pre- 
sident, and  might  have  been  confidently  expedled,  that 
in  a  case  every  way  so  important,  where  it  so  greatly 
concerns  the  public  happines,  that  the  decision  should 
command  the  public  confidence,  nothing  would  be  pr&- 
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Rented  to  ttie  view  of  this  honorable  court  in  aid  of  the 
J>rosecution,  'except  the  law  w^iich  ought  to  govern  thd 
decision,  and  the  proofs  relied  on  for  supporting  theal* 
legations. 

But  it  has  not  so  seemed  good  to  the  honorable  ma- 
tiagersw  They  have  thought  proper  to  introduce  into 
the  disciission,  the  political  opinioris  arid  party  con. 
ncftions  of  the  respondent ;  for  the  purpose  of  throw- 
ing a  shade  of  doubt  over  his  motives^  and  of  establish- 
ing inferences  unfavorable  to  his  charaQef.  How  far 
this  conduft  ought  to  be  commended,  it  is  hoi  for  me 
to  decide^  My  confidence  in  the  justice  and  discero* 
ment  of  this  honorable  court  forbids  me  to  apprehend 
that  it  can  be  successful. 

But  since  these  opinions  and  corinedtions  have  beetf 
introduced,  permit  me  to  use  them  for  a  different  pur- 
pose, 
f  The  duty  imposed  on  judges  is  at  aft  times  delicate  r 
and  in  criminal  cases,  where  life  or  liberty  may  be  af- 
Jefted,  where  reputation  dearer  than  both  depends  on 
the  issu6,  this  duty  becomes  peculiarly  arduous  and 
painful  to  an  honorable  and  generous  mind.  But  if 
there  be  a  situation  more  deflicate,  more  embarrassing 
tlian  every  other  to  such  a  mind,  it  is  that  of  a  judge  sit- 
ting  on  the  trial  of  a  person  who,  from  political  oppo- 
sition, or  any  other  cause,  may  have  excited  hostile  or 
angry  feelings  in  his  mind.  It  is  then  that  he  most 
fears  to  trust  himself^  It  is  then  that  he  most  dreads 
t?ie  influence  of  his  passions,  in  misleading  his  judg- 
mcnt.  It  is  then  that  he  feels  the  strongest  alarms  for 
fiis  reputation  ;  lest  he  should  possibly  afford  ground 
for  the  s^s^^icion,  that  he  had  gratified  his  resentments 
unilertHe  semblance  of  executing  the  law. 

H^nge  l\e  constantly  leans  towards  the  side  of  the  ac- 
cused, unci' requires  the  clearest  conviftion  before  he 
conde♦r^n5r.^^  .Hence  he  rejects  all  doubtful  or  contra- 
di6lory^tesji)irfiony,  lays  out  of  the  case  all  little  indis- 
cretion§  and  flight  shades  of  suspicion ;  and  is  rigid  in 
requiring  from  the  prosecutors  the  unequivocal  proof 
of  unequivocal  offences.  That  his  enemy  is  in  his 
power  IS  always  a  reason  for  the  utmost  forbearance. 
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The  feaf  that  he  may  possibly  be  misled  ,by  his  pas-' 
sions,  is  always  a  reason  for  acquittia),  where  doubt  cati 
exist.  ' 

Need  I  invoke  these  noble  and  generous  sentiments 
in  the  breasts  of  this  honorable  court  ?     No  !  my  heart 
tells  me  I  need  not.  I  see  on  those  benches  distinguished  • 
soldiers  and  eminent  statesmen,  who  have   triumphed* 
alike  inthe  fields  of  politics  and  war,  and  who  always  dis- 
dained to  tarnish  their  laurels  by  the  blood  or  the  hi|m>  \  j^ 
liation  of  a  vanquished  foe,  "^ 

If  then  the  person  now  arraigned  at  your  bar  be  con- 
tieSed  with  a  political  party  in  opposition  toany  of  those  \  ' 
tvho  sit  as  his  judges;   if  it  were  possible  that,  itt  pro-  \ 
mpting  the  views  of  that  party,  he  may   have  excited'  \ 
feelings  of  anger  or  resentment  in  the   mind   of  any     r 
member  of  this  honorable  tribunal ;  if  it  were  possible^    j 
that  any  portion  of  the  angry  passions,  engendered   by    • 
the  conflifts  of  party,  could  find  a  place  within  these  / 
lialloWed  walls,  and  eould  attach    itself  to  him   who  ; 
Stands  upon  his  trial  at  this  bar  t  the  existence  of  such  ; 
a  possibility  would  furitibh  every  member  of  this   ho-; 
norable  court,  with  the  strongest  motives  that  can  ope-  J 
Irate  on  a  generous  and  noble  mind,  for  leaning  con.  | 
stantly  to  the  side  of  the  accused,  and  for  pronouncing,, 
in  favor  of  an  acquittal,  wherever  there  reftiains  a  doubt 
of  guilt. 

Attempts  have  also  been  made  to  enlist  the  sympathy 
of  this  honorable  court  oh  the  side  of  the  prosecution,  \ 
and  for  this  purpose  a  criminal  twi^e  convided,  who 
did  hot  hesitate  to  risk  civil  blpodshed  in  support  .of  po* 
litical  theories,  and  is  now  indebted  for  his  life  to  the 
clemency  of  that  government,  against  whose  laws  he 
armed  his  ignorant  and  misguided  neighbors,  is  pre- 
sented to  view,  decked  out  in  all  the  ornaments  which 
rhetoric  can  bestow*  We,  Mr,  President,  disclaim 
the  aids  and  protest  against  the  interference  of  rhetoric 
and  sympathy.  However  proper  in  other  situations, 
they  ought  to  be  excluded  from  coprts  of  justice  j 
whose  decisions  should  be  governed  by  truth  and  not 
by  feeling.^ , 
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.  But  if  s^patli^  could  find  a  place  in  this  tribunal, 
ivhat  obje£l  more  to  fit  awake  it,  than  that  now  presented 
at  your  bar ! 

An  aged  patriot  and  statesman,  bearing  on  his  head 
the  frost  of  seventy  winters,  and  broken  by  the  infinni« 
ties  brought  upon  him  by  the  labors  and  exertions  of 
half  a  century,  is  arraigned  as  an  oficiider,  and  com- 
pelled to  employ,  in  defending  himself  against  a  cri- 
minal prosecution,  the  few  and  short  intervals  of  ease 
allowed  to  him  by  sickness^  Placed  at  the  bar  of  a 
court,  after  having  sat  with  honor  for  sixteen  years  ra 
the  bench,  he  is  doomed  to  hear  the  most  opprobrious 
epithets  applied  to  his  name,  by  those  whose  predeces- 
sors were  accustomed  to  look  up  to  him  with  admira- 
tion and  respe£l,  and  whose  fathers  would  have  been 
proud  to  have  been  numbered  among  his  pupils.  His 
footsteps  are  hunted  from  place  to  place,  to  find  indis- 
cretions, which  may  be  exaggerated  into  crimes.  The 
jests  which,  flowing  from  the  gaiety  and  openness  of  his 
temper,  were  uttered  in  the  confidence  of  private  con- 
versation  ;.  the  expressions  of  warmth  pl-oduced  by  the 
natural  impetuosity  of  his  charadter,  are  detailed  by 
companions  converted  into  spies  and  informers,  and  are 
adduced  as  proofs  of  criminal  intention^ 

This  cup  so  full  of  bitterness  for  one  who  has  been 
accustomed  for  forty  years  to  fill  the  most  honorable 
stations  in  his  country,  he  drinks  to  the  dregs  without 
complaining.  In  this  sad  reverse,  he  supports  himself 
with  a  calmness,  a  fortitude,  and  a  resigned  dignity, 
which  melt  the  hearts  of  those  who  are  not  his  enemies, 
and  extort  the  respedl  of  those  who  are. 

If  sympathy  must  be  excited,  here  let  it  find  a  nobler 
objedl.  If  from  generous  breasts  it  cannot  be  exclude 
ed,  let  it  be  turned  towards 

**  A  brave  man   flruggliJig  with  the  ftorms  of  fate," 

and  greatly  supporting  himself  under  a  pressure  of  evils 
the  most  afflidling  that  an  elevated  mind  can  know. 

Not  content  with  endeavoring  to  Wow  up  a  flame  of 
party  spirit  against  the  respondent;^  and  to  engage  sym- 
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'pathy  in  the  ungracious,  dnd  1o  her  unnatural,  task  of 
aiding  a  criminal  prosecution,  the  honorable  managers 
have  resorted  to  a  principle,  as  novel  in  our  laws  and 
jurisprudence,  as  it  is  subversive  of  the  constitutional 
independence  of  the  judicial  department,  and  danger- 
ous  to  the  personal  rights  and  safety  of  every  man,  hold- 
ing an  office  under  this  government.  They  have  con- 
tended; ^^  that  an  impeachment  is  not  a  criminal  prose- 
^^  cution,  but  an  enquiry  in  the  -nature  of  an  inquest  of 
^Voffice,  to  ascertain  whether  a  person  holding  an  office 
^^  be  properly  qualified  for  his  situation  ;  or  whether  it 
**  may  not  be  expedient  toremove  him.  But  if  this  prin- 
ciple be  correal ;  if  an  impeachment  be  not  indeed  a 
criminal  prosecution,  but  a  mere  inquest  of  office ;  if  a 
€onvi£):ion  and  removal  on  impeachment  be  indeed  not  a 
punishment,  but  the  mere  withdrawal  of  a  favor  once 
granted ;  I  ask  why  this  formality  of  proceeding,  this 
solemn  apparatus  of  justice,  this  laborious  in- 
vestigation of  fa£ls?  If  the  convidlion.  of  a  judge 
on  impeachment,  is  not  to  depend  on  his  guile  or 
innocence  of  some  crime  alledged  against  him,  but  on 
some  reason  of  state  policy  or  expediency,  which  may 
be  thought  by  the  House  of  Representatives,  and  two 
thirds  of  the  Senate,  to  require  his  removal ;  I  ask  why 
the  solemn  mockery  of  articles  alledging  high  crimes 
and  misdemeanors,  of  a  court  regularly  formed,  of  a 
judicial  oath  administered  to  the  members,  of  the  pub- 
lic examination  of  witnesses,  and  of  a  trial  condu6le^ 
in  all  the  usual  forms?  Why  not  settle  thisquestion  of  ex- 
pediency, as  all  other  questions  of  expediency  are  settled, 
by  a  reference  to  general  political  considerations,  and  in 
the  usual  mode  of  political  discussion  ?  No !  Mr.  Pre- 
sident !  This  principle  of  the  honorable  managers,  so 
novel  and  so  alarming ;  this  desperate  expedient,  re- 
sorted to  as  the  last  and  only  prop  of  a  case,  which  the 
honorable  gentlemen  feel  to  be  unsupported  by  law  or 
evidence ;  this  forlorn  hope  of  the  prosecution,  pressed 
into  its  service,  after  it  was  found  that  no  offence  against 
any  law  of  the  land  could  be  proved,  will  not,  cannot 
avail.  Every  thing  by  which  we  are  surrounded  informs 
us  that  we  arc  in  a  court  of  law.     Every  thing  that  we 
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have  been  three  weeks  employed  in  dokig  reminds  uc^ 
that  we  are  engaged  not  in  a  mere  enquiry  into  the  fit* 
ness  of  an  officer  for  the  place  which  he  bolds,  but  in 
the  trial  of  a  criminal  case  on  legal  principles*  And 
this  great  truth,  so  important  to  the  liberties  and  happi. 
ness  of  this  country,  is  fully  established  by  the  decisi. 
ons  of  this  honorable  court,  in  this  case,  on  questions 
of  evidence  ;  decisions  by  which  this  court  has  solemn* 
ly  declared,  that  it  holds  itself  bound  by  those  princi^ 
pies  of  law,  which  govern  our  tribunals  in  ordinary 
cases.  These  decisions  we  accepted  as  a  pledge,  and 
now  rely  on  as  an  assurance,  that  this  cause  will  be  de* 
termined  on  no.  newly  discovered  notions  of  political 
expediency,  or  state  policy, /but  oh  the  well  settled  and 
well  known  principles  of  law  and  the  constitution* 

The  honorable  managers,  indeed,  are  as  much  at 
war  with  themselves  on  this  point,  as  with  the  constiru- 
tion  and  the  laws.  For  when  they  have  told  us  in  one 
breath,  that  this  is  merely  a  question  of  policy  and  ex- 
pediency, they  resort  in  the  next  to  legal  authorities, 
both  English  and  An^erican,  for  the  purpose  of  explain* 
ingthe  doflrine  of  impeachment,  and  of  proving  that 
the  a£ls  alledgcd  against  the  respondent  amount  to  im« 
peachablc  offences  :  thus  paying  an  involuntary  homage 
to  truth,,  and  hirnishing  an  instance  of  the  irresistible 
power  with  which  she  lorces  herself  on  the  mind,  even 
when  most  obstmately  determined  to  resist  her.  Let  us 
also,>^r.  President,  be  permitted  to  adduce  the  autho- 
rity of  an  elementary  writer,  of  very  high  authority,  on 
the  laws  of  England,  in  support  of  the  priiiciple  for 
which  we  contend.  Woodeson  in  his  ledures  vol.  2, 
p.  611,  treat*ng  on  the  law  of  impeachment,  speaks 
thus ;  '*  As  to  the  trial  itself,  it  must  of  course  vary  ia 
external  ceremony,  but  differs  not  in  essentials  from  cri* 
minal  prosecutions  before  inferior  courts.  The  same 
rules  of  evidence,  the  same  legal  notions  of  crimes  and 
punishments,  prevail.  For  impeachments  are  not  form- 
ed to  alter  the  law,  but  to  carry  it  into  more  effedlual 
execution,  where  itmightbeobstruftedbytheinfluenceof 
two  powerful  delinquents,  or  not  easily  discerned  in  the 
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ordinary  course  of  jurisdiflioii,  by  reason  of  ihe  peculiar 
quality  of alkdgedcrimes.  Thejudgment therefore  istobe 
Quch,  as  is  warranted  by  legal  principles  or  precedents* 
In  capital  cases  the  mere  stated  sentence  is  lo  be  specific 
cally  pronounced;"     Thus  far  this  learned  profes&or  and 
commentator  of  the  laws  of  ^England ;  and  he  cites  as 
authorities  for  this  doflrine^  Selden  and  the  state  trials ; 
the  latter  of  which,  this  honorable  court  need  not  be  in- 
formed^ is  a  collection  of  adjudged  cases  in  the  highest 
courts  of  England ;  and  the  former  a  writer  of  great 
learning  and  very  high  authority,  peculiarly  tenacious 
of  every  principle  tending  to  the  security  of  public  li* 
berty,  and  noMikely  to  mistake  on  a  point  so*  essential, 
^  as  the  law  of  impeachment* 

Thus  we  find  that  even  in  England,  where  the  power  of 
impeachment  is  subje£l  to  no  express  constitutional  rf^ 
^»tri6tions ;  and  where  abuses  of  that  power,  for  the  pur* 
pose  of  party  persecution  and  state  policy,  have  some« 
times  been  committed,  and  more  frequenily  attempted  ^ 
an  impeachment  has  never  been  considei-ed  ^s  a  mere 
inquest  of  oi&ce,  but  always  as  a  criminal  prosecution, 
differing  not  in  essentials  from  those  which  are  carried 
on>.bcfore  the  ordinary  tribunals  of  justice  ;  and  subject 
to  tne  same  rules  of  evidence,  and  the  same  legal  max* 
^ms  concerning  crimes  and  punishments ;  as  a  proceed- 
ing contrived  not  to  alter  the  law,  but  to  carry  it  into 
more  effeftual  execution.  These  authoruies,  sanctioned 
by  the  pra£lice  of  one  hundred   and  fifty  years,  prove 
the  principle  for  which  we  contend.     Instances  may  no 
doubt  be  found  in  the  history  of  that  country,  where 
these  salutary  principles  have  been  disregarded,  and  im- 
peachments have  been  converted  into  engines  of  oppres- 
sion. But  this  abuse  does  not  destroy  or  impair  the  prm- 
ciple.  T/jat  remains  as  eternal  as  the  laws  of  reason  and 
justice/^^  which  it  is  founded ;  while  the  abuse  passes 
into  oblivion,  with  the  temporary  interests  and  fleeting 
projefts  which  it  was  made  to  subserve :  or  remains  in 
our  jrecoUedion  as  a  sad  monument,  of  the  excesses 
into  which  frail  man  is  hurried  by  his  passions. 

And  has  not  this  great  principle  of  English  jurispru- 
cknpe^  which  in  that  country  has  wqathere4  so  many 
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storms  of  faction,  revolution  and  civil  war,  recoTed 
the  san^ion  also  of  this  honorable  court  ?  ^as  noties- 
timouy  been  rejeAed,  because  it  was  judged  illegal,  ac< 
cording  to  the  ordinary  rules  of  evidence  ?  And  how 
could  those  rules  apply  to  this  case«  unless  it  were  coo- 
sidered  as  a  crnninal  prosecution  i 

The  constitution  of  the  United    States  will  as  little 
bear  out  the  managers  in  their  position,  as  the  laws  of 
England.     That  constitution  gives  the  power  of  im- 
peachment to  the  House  of  Representatives,  and  to  the 
Senate  the  power  of  trying  impeachments*     Had  the 
authors  of  that  instruments,  and  those  who  adopted  it, 
intended  to  leave  this  power  at  large,  or  to  ere6l  it  Into 
a  general  inquest,  for  enquiring  into  the  qualifications 
of  judges,  and  the  expediency  of  removing  them,  no- 
thing more  would  have  been  done  than  merely  to  give 
the  power.     But  it  will  be  found  that  various  restridions 
are  imposed  in  the  subsequent  parts  of  the  instrument, 
Which  prove  that  no  person  can  be  impeached  except  for 
an  offence. 

Thus,  for  instance,  in  speaking  of  the  power  of  par- 
doning, the  constitution  provides  (Art.   2.   Sec.  2.) 
that  *\the  President  may  grant  reprieves  and  ptu'dons 
for  offences  against  the  United  States,  except  m  cases 
of  impeachment.'*     Is  not  this  the  same  thing  as  say- 
ing, that  cases  of  impeachment  are  cases  of  offences  \ 
What,  Mr.  President,  are  offences,  in  the  language  of  the 
constitution  and  the  laws  ?  For  a  definition  of  the  term 
**  offence,"  in  a  constitutional  sense,  we  must  consult 
our  law  books  and  not  the  caprice,  or  the  varying  opi- 
nions of  popular  leaders  or  popular  assemblies.     Those 
books  tell  us,  that  the  word  *  offence'  means  some  vio- 
lation of  law.     Whence  it  evidently  follows,  that  no  of- 
ficer of  government  can  be  impeached,  unless  he  have 
committed  some  violation  of  the  law,  either  statute  ot 
common.     It  is  not  necessary  for  me  to  contend,  thai 
this  offence  must  be  an  indiftable  offence.     I  might  safe- 
ly admit  the  contrary,  tho'  I  do  not  admit  it :  and  there 
are  reasons  which  appear  to  me  unanswerable  In  favor 
of  the  opinion,  that  no  offence  is  impeachable,  unless  it 
be  also  the  proper  subjeft  of  an  indictment.     But  it  '^ 
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laot  necessary  to  go  60  far :  and  I  can  suppose  cases 
where  a  judge  ought  to  be  impeached,  for  acts  which  I 
am  not  prepared  to  declare  indictable.  Suppose,  for  ' 
instance,  that  a  judge  should  constantly  omit  to  hold 
court;  or  should  habitually  attend  so  short  a  time  each 
day  as  to  render  it  impossible  to  dispatch  the  business. 
It  might  be  doubted  whether  an  indictment  would  lie 
for  those  acts  of  omission  ;  although  I  am  inclined' to 
think  that  it  would.  But  I  have  no  hesitation  in  saying, 
that  a  judge  in  such  a  case  ought  to  be  impeached.  And 
this  comes  within  the  principle  for  which  I  contend ; 
for  these  acts  of  culpable  omission,  are  a  plain  and  direct 
violation  of  the  law,  which  commands  him  to  hold 
courts  a  reaspnable  time  for  the  dispatch  of  business ; 
and  of  his  oath,  which  binds  him  to  discharge  faithfut 
ly  and  diligently  the  duties  of  his  office. 

The  honorable  gentleman,  who  opened  tbe  case  on 
the  part  of  the  .prosecution,  cited  the  case  of  habitual 
drunkenness  and  profane  swearing  on  the  part  of  a 
judge,  as  an  instance  of  an  offence  not  indi£lable,  and 
yet  punishable  by  impeachment.  But  I  deny  his  posi* 
tion.  Habitual  drdnkenness  in  a  judge,  and  profane 
swearing  in  any  person,  are  indictable  offences.  And 
if  they  were  not,  still  they  are  violations  of  the  law.  I 
do  not  mean  to  say  that  there  is  a  statute  against  drunk- 
enness  and  profane  swearing.  But  they  are  offences 
against  good  morals,  and  as  such  are  forbidden  by  the 
common  law.  They  are  offences  in  the  sight  of  God 
and  man,  definite  in  their  nature^  capable  of  precise 
proof  and  of  a  clear  defence. 

The  honorable  managers  have  cited  a  case  decided  in 
this  court,  as  an  authority  to  prove  that  a  man  may  be 
convicted  on  impeachment,  without  having  committed 
an  offence.  I  mean  the  case  of  judge  Pickering.  But 
that  case  does  not  support  the  position.  The  defen- 
dant there  was  charged  with  habitual  drunkenness,  and 
gross  misbehavior  in  court,  arising  from  this  drunken- 
ness. The  defence  set  up  was  that  the  defendant  was 
insane ;  and  that  the  instances  adduced  of  intoxication 
and  improper  behavior  proceeded  from  his  insanity* 
On  this  point  there  was  a  contrariety  of  evidence.     It 
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is  not  for  V^e  to  enquire  on  which  side  the  tfuth  hfs 
But  the  court,  by  finding  the  defendant  guiltv,  gave 
their  satictioii  to  the  charge,  that  his  insanity  proceed, 
cd  from  habitual  drunkenness.  This  case  therefore 
proves  nothing  further,  than  that  habitual  drunkenness 
is  an  impeachable  oflfence. 

As  little  aid   can   the  honorable  gentleman   derive 
from  the  case  of  judge  Addison,  on  which   also   they 
have  relied.     The  articles  of  impeachment  will  &he«e, 
that  judge  Addison  was  not  impeached,  as  the  honora- 
ble gentlemen  suppose,  for  rude  and  ungentlcmaii  like 
behavior  in  court  to  one  of  his  colleagues  ;   but  for  a 
supposed  usurpation  of  power,  in  preventing  his  col- 
league by  an  exertion  of  authority,  from  exercising  the 
right  which  he  was  supposed  to  possess^  to  charge  a 
grand  jury  ;  and   in  exerting  his  official  i:ifluence  and 
power,  to  prevent  the  juiy  from  paying  attention  to  the 
legal  opinions  expressed   by  his  colleague,  in  a  civil 
case,     Therepoit  of  that  trial,  now  in  my  hand,  will 
attest  the  correftness  of  this  statement )  and  will  shew 
also  that  judge  Addison  was  bo  far  from  being  charged 
with  rude  and  ungentlenf:an  like  behavior  to  his  coU 
league,  that  the  honorable  gentleman  himself  towards 
whom  that  behavior  is  supposed  to  have  been  used,  and 
who  gave  evidence  on  the  trial,  bore  testimony  to  the 
mildness  and  politeness  of  judge  Addison's  manner,  on 
the  occasions  which  furnished  the  grounds  of  impeach- 
ment.    Whether  the  afts  done  by  that  learned  and  dis- 
tinguished judge,  did  amount  to  an  usurpation  of  un- 
constitutional  power  ;  or  whether  his   colleague   did 
possess  those  rights,  in  the  exercise  of  which  he  was 
supposed  to  have  been  improperly  restricted  ;  are  ques- 
tions foreign  from  the  present  enquiry.    But  I  am  free 
to  declare,  that  if  judge  Addison's  colleague  did  possess 
those  rights,  and  if  he  did  arbitrarily  prevent  and  im- 
pede the   exercise  of  them,  by  an  unconstitutional  ex- 
ertion of  the  powers  of  his  office,  he  was  guilty  of  an 
.  offence  for  which  he  might  properly  be  impeached  ;  be- 
cause he  must  in  that  case,  have  acted  in  express  vio- 
lation of  the  constitution  and  liiws. 
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The  gifeat  principle  for  which  We.contend^  and  which 
Is  so  strongly  supported  by  the  clause  of  the  constitution 
already  cited,  that  an  inipe?ichment  is  a  criminal  pro- 
secution, and  cannot  be  maintained  without  the  proof 
of  some  offence  against  the  laws,  pervades  all  the  other 
f)rovisions  of  the  constitution,  oii(  the  subject  of  im- 
peachment* The  fourth  section  of  the  second  article 
declares,  "  that  the  President^  Vide-President,  and  ail 
Civil  o£Scers  of  the  United  States,  shall  be  removeil 
from  office  on  impeachment  for,  and  conviction  of  trea- 
son, bribery,  or  other  high  crimes  and  misdemeanors.'^ 
*rhis  provision,  I  know,  has  been  considered  by  som^^ 
ks  a  mere  direction  cif  what  shall  be  done,  in  those  spe- 
cified  cas/s  ;  and  not  as  a  prohibit) on^  confining  im« 
peachmen^  to  those  cases,  fiut  it  must  be  recolledled^ 
Mr.  President,  that  the  constitution  is  a  limited  grant 
of  power ;  and  that  it  is  of  the  essence  of  such  a  gcant 
to  bt  construetf^  trictly,  and  to  leave  in  the  grantors  all 
theirpowers,  not  expressly^  or  by  necessary  implication 
granted  away.  In  this  manner  has  the  constitution  al- 
ways  been^  construed  and  understood  :  and  "although 
an  amendment  was  made^  for  the  purpose  of  expressly 
declaring  and  asserting  this  principle,  yet  that  amend* 
Inent  wad  always  understood  by  those  jnrho  adopted  it^ 
and  was  represented  by  the  eminent  character  who 
brought  it  forward,  as  a  mere  declaration  of  a  principle 
inherent  in  the  constitution,  which  it  was  proper  to 
make^  for  the  purpose  of  removing  doubts  and  quieting 
apprehensions.  When^  therefore,  the  constitution  de* 
Clares  for  what  acts  an  officer  shall  be  impeached,  it 
gives  power  to  impeach  him  for  those  acts,  and  all  power 
to  impeach  him  foi"  any  other  cause  is  withheld.  The 
enumeration  in  the  affirmative  grant  implies  clearly  a 
negative  restriction,  as  tQ  all  cases  not  enumerated* 
This  provision  of  the  constitution,  therefore,  must  be 
considered,  upon  every  sound  principle  of  construc- 
tion, as  a  declaration  that  no  impeachment  shall  lie, 
except  for  a  crime  or  misdemeanor ;  in  other  words,  for 
a  criminal  violation  of  some  law. 
•  The  same  idea  is  found  in  the  second  section  of  the 
third  article,  third  clause;  where  it  is  declared  that 
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*'  the  triiil  of  all  trifttes^  except  in  cases  of  impeach^ 
ment,  shall  be  by  jury  t**  Plainly  implying  that  cases 
of  impeachment,  are  cases  of  **  trials  for  crimes," 

It  is  material  also,  Mr.  President,  to  advert  to  the 
peculiar  force  of  the  term  *' conviction,"  which  is  em- 
ployed in  several  parts  of  the  constitution,  in  applica- 
tion to  cases  of  impeachment.     The  third  section  of  the 
^  first  article,  sixth  clause,  speaking  of  the  trial  of  im- 
peachments, says,  "  and  no  person  shall  be  convicted 
without  the  concurrence  of  two  thirds  of  the  members 
pnsent.'*     The   seventh  clause   of  the  same  section, 
treating;  on  the  extent  and  operation  of  a  judgment  in 
impeachment,  says,  *'  but  the  party  convicted  shall  ne- 
verihelcss  hit  liable  and  subject,  &c.**     And  the  fourth 
section  of  the  second  article  declares,  that  certain  offi- 
cers **  shall  be  removed  from  office  on  impeachment  for, 
and  conviction  of,  treason,  bribery,  &c."     This  term 
**  conviction*'  has  in  our  law   a  fixed  and  appropriate 
meaning.     There  is  indeed  no  word  in  our  legal  voca- 
bulary, of  more  technical  force.     It  always  imports  the 
decision  of  a  competent  tribunal,  pfronouncing  a  person 
guilty  of  some  specific  oBence,  for  which  he  has  been 
legally  brought^  to  trial.     In  an  instrument  so  remarka- 
ble as  theconslitutionof  the  United  States,  fortechni- 
cal  accuracy  in  the  use  of  terms,  the  frequent  and  in- 
deed   constant   use  of  this   word   is  decisive  to  prove, 
that  in  the  intention  of  the  framers  of  that  instrument, 
no  man'  could  be  impeached,  except  for  some  offence 
against  law,  of  which  he   might  in  legal  language  be 
said  to  be  "  convicted.*' 

In  fixing  the  construction  of  this  instrument  no  safer 
guide  can  be  followed,  than  contemporaneous  exposi- 
tions, furnished  by  those  who  made  or  ratified  it  ^  and 
among  those  expositions,  the  most  authoritative  are  to 
be  found  in  the  constitutions  of  the  several  states,  form- 
ed about  the  same  time,  and  drawn  up  in  many  instances 
by  the  same  persons*  Whenever  it  appears  clearly 
from  the  context  of  these  constitutions,  that  they  affix 
a  certain  meaning  to  particular  terms,  we  may  safely 
infer  that  those  or  similar  terms,  in  the  constitution  of 
jkhe  United  States,  were  intended  to  have  the;samc  mean* 


Digitized  by 


Google 


259 

ing.  And  we  shall  find,  by  inspecting  the  constitutions 
of  the  several  states,  that  impeachment  has  been  consi-* 
dered  bjr  all  of  them  as  a  criminal  prosecution,  for  the 
punishment  of  defined  offences  against  the  laws. 

Let  us  begin  with  that  of  Pennsylvania.  In  treating 
of  impeachments,  article  the  fourth,  jt  speaks  of  con-  ^ 
viction  on  impeachment ;  and  declares  that  all  civil  ofii-  . 
cers  shall  be  liable  to  impeachment  for  any  misdemeanor 
in  office.  The  term  misdemeanor  is  of  as  accurate 
meaning,  and  of  as  much  technical  force,  as  any  term 
iH  the  law.  It  describes  a  class  of  offences  against 
law,  as  well  defined  as  any  in  the  criminal  code.  A 
still  stronger  argument  is  furnished  by  the  second  sec- 
tion of  the  fifth  article,  which  provides  that  for  any 
reasonable  cause,  which  shall  not  be  sufficient  grounds 
of  impeachment,  the  governor  may  remove  any  of  the 
judges,  on  the  addresi^  of  two  thirds  of  each  branch  of 
the  legislature.  It  is  most  manifest,  that  this  provi* 
sion  would  have  been  wholly  unnecessary,  had  the  peo- 
ple of  Pennsylvania,  in  framing  their  constitution, 
considered  impeachments,  like  the  honorable  managers, 
merely  as  inquests  of  office,  by  which  a  judge  might 
be  removed  for  any  cause,  which  two  thirds  of  each 
branch  might  think  reasonable.  And  the  arguments  . 
derived  from  the  constitution  of  Pennsylvania,  have 
more  force,  in  as  much  as  the  terms  **  misdemeanor  in 
office,*'  used  by  it  for  describing  impeachable  a6\s,  are 
much  less  strong,  than  **  treason,  bribery,  and  other 
high  crimes  and  misdemeanors,"  cmplo)^d  by  the  con* 
stitution  of  the  United  States  for  the  same  purpose. 

The  constitution  of  Delaware,  sec,  22,  dire6\s,  that 
impeachments  shall  he  against  all  persons  '*  offending 
against  the  state,  either  by  mal-adminisitration,  cor- 
ruption, or  other  means  by  which  the  safety  of  the  state 
may  be  endangered."  This  is  a  very  broad  description 
of  impeachable  a6ts.  And  yet  it  is  clear  from  the  con- 
text, that  those  general  words  were  intended  to  ex- 
press specific  offences  against  the  laws,  liable  to  punish- 
ment in  the  regular  course  of  justice.  It  is  declared 
that  all  impeachments  shall  be  commenced  '*  within 
eighteen  months  after   the  offence   committed,"  and 
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shall  be  prosecuted  by  the  attorney  general,  or  such 
other  persons  as  the  house  of  assembly  shall  appoint, 
according,  to  the  laws  of  the  land.*\  Persons  found 
g^il^y  on  impeachment  are  to  be  disqualified,  or  re* 
moved,  "  or  subjected  to  such  pains  and  penalties  as  the 
laws  shall  direft."  And  the  term  *♦  convidion," 
whose  pecaliar  technical  fqrce  has  been  already  re* 
marked,  is  applied  by  this  constitution  to  cases  of  im* 
peachment. 

The  people  of  Maryland  did  not  think  fit  to  invest 
their  legislature  with  the  power  of  impeachment ;  but 
l\ave  direfled  by  their  bill  of  rights,  sec,  30,  and  by 
their  constitution,  sec.  40,  that  misbehavior  in  office 
shall  be  proceeded  against  by  indiflment,  in  a  court  of 
law  only  ;  and  that  removal,  and  in  some  cases  dis- 
qualification,  shall  be  the  consequence  of  conviction^ 
It  will  not  be  denied,  that  misdemeanor  and  misbeha^ 
vior  in  office  are  convertible  terms.  If  there  be  any 
difference,  the  latter  is  the  less  strong:  and  yet  the 
people  of  Maryland  have  declared,  that  the  term  ^'  mis* 
behavior  in  office"  means  an  indi6lable  offence,  of 
which  a  person  may  be  convicted  in  a  court  of  law. 

The '  constitution  of  Virginia  provides, -that  person? 
offending  against  the  state  by  mal-administration,  cor- 
ruption, ^or  other  means  by  which  the  safety  of  the  state 
may  be  endangered,  *^  shall  be  impeachable  by  the 
house  of  delegates,''  in  the  general  court,  according  to 
the  laws  of  t^e  land:  *♦  and  that  if  all  or  any  of  the  judges 
ot  the  general  court,  should,  on  good  grounds  (to  be 
judged  of  by  the  house  of  delegates)  be  accused  of  any 
of  the  crimes  or  offences  above  mentioned,  such  house 
of  delegates  may  in  like  manner  impeach  the  judge  or 
judges  so  accused,  to  be  tried  in  the  court  of  appeals." 
Hence  it  appears  m*t  clearly,  that  these  general  words 
*^  offending  against  the  state  by  mal  administration, 
corruption,  or  other  means  by  which  the  safety  of  the 
state  may  be  endangered,"  words  far  more  general  and 
indefinite  in  themselves  than  those  employed  by  the  fe- 
deral constitution,  were  .considered  by  Jhe  people  of 
Virginia  as  meaning  specific  crimes  or  offences,  which 
might  be  proceeded  against  in  a  court  of  law,  according 
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to  the  usual  course  of  criminal  justice*  The  words 
^*  any  other  means  by  which  the  safety  of  the  state  may 
be  endangered,"  are  certainly  broad  enough,  to  em« 
brace  those  reasons  of  political  expediency  and  state  po- 
licy, for  which  the  honorable  managers  contend,  that  a 
judge  may  be  removed  by  impeachment  ;  but  we  find 
that  the  people  of  Virginia  had  no  idea  of  giving  them 
a  construction,  so  contrary  to  the  notions  entertained 
in  this  country,  respefting  legal  rights,  personal  safety, 
and  constitutional  liberty.  . 

The  provisions  made  on  this  subje6l  by  the  constU 
tutioii  of  North  Carolina,  breathe  the  same  spirit.  That 
instrument  declares  seAion  23,  *^  that  the  governor  and 
other  officers  offending  against  the  state,  by  violating 
any  part  of  this  constitution,  maladministration,  or  cor- 
ruption may  be  prosecuted  on  the  impeachment  of  the 
general  assembly,  or  presentment  of  the  grand  jury,  of 
any  court  of  supreme  jurisdiftion  in  this  state."  This 
plainly  implies  that  impeachable  ads,  though  described 
in  ternns  the  most  indefinite,  were  neither  more  nor 
less  than  offences,  indictable  in  the  ordinary  course  of 
law. 

In  the  constitution  of  South- Carolina,  article  5,  we 
find  the  same  idea  necessarily  implied.  The  words 
*^  misdemeanor  in  office'*  are  used  as  the  description  'of 
impeachable  offences  ;  the  term  conviflion  is  applied  to 
impeachments  ;  audit  is  provided  that  persons  so  con« 
vi6led,  "  shall  nevertheless  be  liable  to  indictment,  tri- 
al, judgment  and  punishment  according  to  law."  It  is 
plain,  therefore,  that  the  words  "  misdemeanor  in  of- 
fice," were  understood  and  intended  by  the  people  of 
South-Carolina  to  mean  offences  against  the  laws,  for 
which  the  ofiender  >  might  be  indi6led  and  ^^  convict* 
led."  ^  . 

The  constitution  of  Georgia  contains  no  words, 
which  can  operate  in  any  manner  to  define  or  describe 
impeachable  offences.  It  merely  direfts  who  shall  have 
the.  power  of  impeaching,  who  shall  try  impeachments 
and  what  description  of  persons  may  be  impeached. 
But  in  that  of  Vermont  there  is  a  provision  on  this  sub- 
Jedl,  wliich,  tjio'  ycTy  concise,  is  -  very  strong  to  our 
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present  purpose.  Among  the  powers  given  by  it,  sea." 
9,  to  the  House  of  Representatives,  is  that  to  **  impeach 
state  criminals."  This  term  *•*  criminals,"  which  in 
our  laws  is  never  applied  except  to  persons  charged  with 
oiFences  of  the  highest  nature,  sufficiently  declares  that 
the  people  of  Vermont  considered  impeachments  as  ap- 
plicable to  cases  of  crimes  only,  and  not  to  removals  for 
reasons  of  state  expediency  :  not  even  to  cases  of  smal- 
ler offences,  much  less  of  indiscretion  or  impropriety 
of  behaviour,  such  as  is  alledged  against  the  respon- 
dent in  this  case.  For  surely  it  would  be  an  abuse  of 
language  to  apply  the  term  **  criminal"  to  improper  in- 
terruptions of  counsel ;  to  rude,  hasty  or  intemperate 
expressions ;  to  ridicule  employed  by  a  judge  against 
counsel,  who  in  his  opinion  conducted  themselves  in- 
corred^ly ;  or  to  the  precipitate  and  ill  timed  expression 
of  a  correfl  legal  opinion.  No,  sir.  This  word  im- 
ports the  intentional  violation  of  some  known  law ;  the 
perpetration  of  some  specific  defined  crime,  which  may 
admit  of  precise  proof,  which  every  citizen  may  be  able 
to  avoid,  and  against  which,  when  accused  of  it^  he 
may  know  how  to  make  his  defence. 

Such,  Mr,  President,  is  the  solemn  exposition  of 
impeachable  offences,  given  by  the  people  of  the  Uni- 
ted  States,  thro'  the  medium  of  their  constitutions. 
Tho*  not  much  accustomed  to  talk  about  the  will  of  the 
people,  there  is  no  man  that  bows  with  more  reverence 
to  that  will,  when  constiiuiionally  declared.  And 
shall  we,  Mr.  President,  let  go  this  sheet  anchor  of  per- 
sonal rights  and  political  privileges,  to  commit  our- 
selves  to  the  storms  of  party  rage,  personal  animosity 
and  popular  caprice  ?  Shall  we  throw  down  this  great 
land  mark,  fixed  by  the  wisdom  and  patriotism  of  our 
fellow-citizens  and  fathers  ?  Instead  of  having  our 
best  and  dearest  rights  secured,  by  fixed  and  known 
principles  of  law,  shall  we  leave  them  to  be  governed 
and  disposed  of  by  the  ever  varying  whims  and  pas. 
sions  of  the  moment  ?  No,  sir,  I  trust  not.  When 
I  look  at  those  benchf's  and  recolledl  how  deep  a  stake 
the  members  of  this  honorable  court  have  in  those 
rights  which  form  the  palladium  of  our  safety,  and  are 
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jK>w  entrusted  to  their  care  and  keeping,  I  cannot  but 
confidently  cxpeft  that  they  will  feel  the  whole  impor-  ' 
tance  of  the  great  trust  reposed  in  them  by  their  coun-> 
try ;  that  they  will  regard  themselves  as  adling  for  fu- 
ture generations,  as  well  as  for  the  present  age ;  and 
will  elevate  themselves  above  the  sphere  of  little  views  ^ 
and  momentary  feelings.  They  will  recollcft,  sir,  that 
unjust  principles,  adopted  to  answer  particular  purpo^ 
ses,  are  two  edged  swords,  which  often  rebound  on  the 
head  of  him  who  strikes  with  them ;  and  that  ju^tice^ 
tho*  it  ttiay  be  an  inconvenient  restraint  on  our  power, 
while  we  are  strong,  is  the  only  rampart  behind  which 
we  can  find  proteftion  when  we  become  weak.  They 
will  remember  that  power  which  depends  on  popular 
favor,  is  of  all  sublunary  things  the  most  fleeting  and 
transient ;  that  it  must  from  nme  to  time  change  hands; 
and  that  when  the  change  which  sooner  or  latet  must  , 
arrive,  shall  have  taken  place  ;  when  those  who  now 
direct  the  thunder  or  impeachment,  shall  be  placed,  as 
ere  long  they  must,  in  a  situation  to  be  smitten  by  its 
bolts,  they  will  be  glad  to  invoke,  and  unless  they  now 
set -a  great  example  of  correct  decision,  will  invoke  in 
vain  those  constitutional  privileges  to  which  we  now 
cry  for  safety. 

Need  I,  Mr.  President,  urge  the  necessity  of  adher-. 
ing  to  those  principles,  as  it  respects  the  independence 
of  the  judiciary  depai^tment?  Need  I  enlarge  on  the 
essential  importance  of  that  independence  to  the  secu- 
rity of  personal  rights,  and  to  the  well  being,  nay,  to 
the  existence  of  a  free  government  ?  These  consider- 
ations of  themselves  strike  the  mind  with  a  force  not  to 
be  encreised  by  any  efforts  of  mine.  It  is  sufficient 
merely  to  bring  them  into  the  view  df  this  honourable 
court. 

But  it  is  not  to  the  party  accused,  to  the  nation,  to 
posterity,  and  to  the  interests  of  free  governments  that 
the  observance  of  settled  constitucional  principles,  in 
cases  of  impeachment,  is  alone  important.  It  is  equal- 
ly so  to  the  character  and  feelings  of  those  appointed  to 
judge.  Is  there  any  member  of  this  honorable  court, 
who  would  wish|  nay,  who  would  consent,  in   decid-  ' 
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ing  thiscause^  to  be  set  free  from  the  restraints  of  the 
law,  or  more  properly  speaking  to  be  deprived  of  its 
guidance,  and  left  to  the  influence  of  his  own  passions^ 
feelings  or  prepossessions  ?     Were  causes  like  this  to 
be   determined   on  views   of  exj^^diency,  and  not  on 
fixed  principles  of  law,  to  what  suspicions  might   not 
the  judgjes  be  liable,  of  having  sought  the   indulgence 
of  some  animosity,  or  the  attainment  of  some    selfish 
end,  instead  of  consulting  for  the  public  good  ?     But 
when  they  are  known  to  be  governed   by  the    settled 
rules  9f  law,  and  are  considered  as  merely  its  organs, 
their  motives  will  be  more  respcdlcd,  and  their  conduct 
less  liable  to  suspicion  or  reproach.     Is  any  member  of 
this  honorable  body  prepared  to  relinquish  the  high  and 
^  f  enerable  station  of  the   organ  and  expounder  of  the 
laws,  in  order  to  assume  the  doubtful  and  dangerous 
character  of  a  judge  subject  to  narule  but  his  o^vn  ar- 
bitrary will? 

To  a  judge,  too,  it  is  the  sweetest  consolation  in  the 
discharge  of  his  painful  duties,  that  when  he  has  doom- 
ed a  fellow-citizen  to  dishonor  and  misery,  he  has 
merely  pronounced  the  decision  of  the  law,  and  not  the 
dictates  of  his  own  will  ;  that  he  is  not  the  author  of 
Tthe  sentence  by  which  so  much  calamity  is  brought 
on  others,  but  merely  its  oificial  organ.  This  reflection 
soothes  his  mind  under  the  anguish  which  it  must  feel 
from  another's  woe.  And  is  there  any  member  of  this 
honorable  court,  who  vrould  consent  to  relinquish  this 
c6nsalation  ?  I  bokUy  say  no.  I  feel  that  every  heart 
will  respond  to  the  assertion.  And  if  any  who  hear  me 
be  capable  ot  entertaining  a  contrary  opinion,  or  would 
wish  in  the  same  situ;ition  to  hold  a  different,  conduct, 
1  envy  not  tlieir  feeruigs,  however  highly  I  may  csti- 
mate  their  intellectual  powers. 

In  every  light,  therefore,  in  which  this  great  princi-o 
pic  can  be  viewed,  whether  as  a  well  established  doc- 
trine  of  the  constitiuion ;  as  the  bulwark  of  personal 
safety  and  judicial  independence;'  as  a  shield  for  the 
characters  of  those  whose  lot  it  may  be  to  sit  on  the  tri- 
al of  impeach^^ents  ;  or  as  a  solace  to  them  under  the 
necessity  of  pronouncing  a  feUow-citizen  guilty ;  it 
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It^ill  equally  claidl,  and  I  cannot  doubt  that  it  wHl  re- 
<Jeive,  the  sanction  of  this  honorable  .court,  by  whose 
decision  it  will  I  trust  be  established  so  as  never  here^ 
after  to  be  brought  into  question,  that  an  impeachment 
is  not  a  mere  enquiryj  in  the  nature  of  an  inquest 
of  office,  whether  an  officer  be  qualified  for  his  place, 
6r  whether  some  reason  of  policy  or  expediency  may 
hot  demaml  his  removal,  but  a  criminal  prosecution^ 
for  the  support  of  which  the  proof  of  some  wilfiil  vio- 
la r  ton  of  a  known  law  of  the  land  is  to  be  indispensi« 
bly  required* 

Before  1  proceed,  Mr.  President,  to  apply  thisprin* 
ciple  to  the  case  now  under  consideration,  permit  me^ 
to  notice  briefly  another  proposition  advanced  by  the 
honorable  munager^,  which  I  perfectly  concur  in,  and 
shall  take  the  liberty  of  using  against  them.      They 
have  laid   it  down,  that  the  testimony   of  witnesses 
equally  credible  in  themselves,  is  entitled  to  different 
degrees  of  credit,  according  to  the   means   which  they 
respectively  enjoyed,  of  correctly  discerning  the  truths 
in  the  matter  about  Which  they  testify. '     To  this  pro- 
position I  fully  assent.     Let  the  principle  be  applied  to 
the  case  now  under  consideration*      Look  at  the  wit* 
tiesses  on  each  side*     With  some  few  exceptions  per- 
haps^ about  which  I  do  not  feel  it  nteessary  to  make 
any  particular  remarks,    they  are  equally  credible  ia 
themselves,    equally  disposed  to  state   correctly    the 
facts*     But  who  are  the  witnesses  on  the  part  of  the 
prosecution  ?     It  must  be  answered,  that  almost  all  ot 
them  are  persons  who  have  supposed  themselves  to  be 
ill-treated  by  the  respondent;  whose  resentment  the 
lapse  of  four  years  has  not  been  able  to  assuage ;  and 
Who    come  here     under    the    manifest    influence   of 
those  angry  feelings,  to  complain  of  their  imaginary 
Wrongs*     It  is  plain  that  such  persons,  however  correct 
in  their  intentions,  however  desirous  of  speaking  the 
truth,  are  liable  to  be  misled  by  the  irritation  which 
these  events  excited   in  their  minds,  and  to  state  as 
facts  the  recollection  of  their  erroneous  impressions. 
It  is  perfectly  manifest  that  those  gentlemen  were  very 
much  irritated  by  the  transactions  of  which  they  com^ 
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plain,  and  in  which* they  were  or  8irppos>!d  themselTcs 
to  be  parties.  It  is  equally  clear  their  anger  has  not 
yet  cooletu  And  I  will  ask  whether  men  in  such  cir. 
cumstaiices,  giving  thjem  the  utmost  credit  for  contct 
intentionst  are  equally  entitled  to  belief  with  persons 
who  like  the  witnesses  on  the  part  of  the  respondent, 
wxre  calm,  and  disinterested  spectators  of  the 
events  which  thty  .relute  ?  Equally  respectable  with 
the  witnesses  for  the  prosecution;  much  more  cool; 
fro^e  from  that  irritation  which  the  parties  in  contentioii 
can  hardly  ever  avoid  ;  and  testifying  their  impanialitj 
by  expressing  without  reserve  their  disapprobation  of 
some  things  in  the  respondent's  conduct ;  it  must  be 
admitted  tliat  in  every  collision  of  testimony,  they  pos- 
sess the  highest  title  to  belief. 

Having  taken  this  view  of  these  preliminary  points, 
I  now  proceed,  Mr.  President,  to  consider  the  various 
charges  against  our  honorable  client,  i;i  the  order  in 
which  they  have  been  stated  by  the  prosecutors.  It  is 
i^ot  my  design  to  go  ov«r  the  same  ground,  which  has 
been  so  recently  trodden  by  my  able  colleagues. 
The  task  assigned  to  me,  is  to  range  rapidly  over  the 
first  six  articles  ;  to  present  some  views  of  the  subjeft, 
which  the  multiplicity  of  the  matter  induced  my  learned 
colleagues  to  omit ;  and  then  to  discuss  at  large  the  law 
and  the  fadts,  under  the  seventh  and  eighth  artides, 
which  have  not  yet  been  touched. 

On  the  case  of  John  Fries,  the  subject  of  the  first 
charge,  permit  me,  Mr.  President,  to  avail  myself  of 
a  distinction,  laid  down  by  the  honorable  gentleinan 
who  opened  the  case  on  the  part  of  the  prosecution 
(Mr.  Randolph).  That  honorable  gentleman,  in  his 
opening  address,  made  a  distinction  between  a  general 
maxim  or  principle  of  law,  such  as  the  definition  of  a 
crime,  and  a  particular  opinion  on  the  law,  as  applica- 
ble to  a  particular  case.  The  former  he  admits  to  be 
proper  in  a  judge,  at  any  stage  of  a  trial.  The  latter 
he  denies  to  be  so.  He  has  chosen  the  definition  of  one 
offence  to  illustrate  his  position ;  I  will  take  that  of 
another.  Suppose  a  man  to  be  indifiled,  andputon 
his  trial,  for  burglary.     The  crime  of  burglary  consists 
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in  *' breaking  and  entering  a  dwelling  house,  in  the  night 
time,  with  intent  to  commit  felony.'*  This  is  the  esta- 
blished  definition  qf  this'  offence.  According  to  the 
distinction* of  the  honorable  gentleman,  the  judge  might 
at  the  commencement  of  the  trial,  or  at  any  stage  of  it, 
declare  this  general  principle  respedting  the  nature  of 
the  offence,  even  before  counsel  we/e  heard.  Nay 
more,  he  would  be  justified  in  preventing  counsel  from 
attempting,  before  the  jury,  to  controvert  this  princi. 
pie.  This  latter  point  is  not  expressly  admitted  by  the 
honorable  gentleman  ;  but  it  flows  from  his  admission, 
as  a  necessary  consequence.  So  far  the  judge  might 
safely  go.  But  should  he  advance  a  step  further,  and 
declare  before  counsel  had  been  heard,  that  the  ads 
done  by  the  person  on  trial  did  amount  to  burglary, 
then  he  would  he  culpable,  and  even  criminal :  ^nd  this, 
the  honorable  gentleman  contends,  was  done  by  the 
respondent  in  the  case  of  Fries. 

I  consent  to  be  judged  by  the  rule  which  the  honor- 
able gentleman  has  himself  established ;  and  I  under* 
take  to  shew,  that  nothing  more  was  done  by  the  res. 
pondent,  in  the  case  of  Fries,  than  the'  honorable  gen- 
tleman admits  may  be  properly  done  by  a  judge  :  that 
he  merely  stated  the  general  definition  of  the  criipe  of 
treason,  by  levying  war  against  the  United  States,  but 
expressed   no   opinion  whether  the  prisoner  was  guilty 
or   innocent,    whether  the    ads    which  he  had  done 
amounted  to  treason.     For  the  correctness  of  this  posi- 
tion I  appeal  to  the  opinion  itself,  as  in  evidence  before 
the  court.     It  is  contained  in  exhibit  No.  2,  filed  with 
the  answer.     In  this  paper  the  court  after  some  prelimi- 
nary observations,  to  shew  that  the  questions  relative  to 
the  constitutional  definition  of  treason,  were  qiiestions 
of  law  and  not  of  fa6l,  proceed  to  state  as  their  opinion, 
**  that  any  insurrcfction,  or  rising  of  any  body  of  peo- 
*'  pie,  within   the  United  States,  to  efieft  by  force  or 
**  violence,  any  object  of  a  great  public  nature,  or  of 
**  public  and  general  (or  national)  concern,  is  a  levy- 
**  ing  of  war   against  the   United  States,  within  the 
**  .contemplation  and  construction  of  the  constitution  of 
•*  the  United  States."     *'  That  on  this  general  positi- 
**  on,  any  such  insurrection  or  rising,  to  resist  or  prc- 
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^^  vent  by  violencet  the  execution  of  any  statute  of  tiir 
**  United  States,  for  levying  or  coUe£ting  taxes,  du- 
**  ties,  imposts,  or  excises,  or  for  calling  forth  the 
^^  militia  to  execute  the  laws  of  the  union,  or  for  any 
'^  other  purpose ;  under  any  pretence,  as  that  the  sta* 
*^  tute  was  .unequal,  burdensome,  oppressive,  or  un« 
*^  constitutional ;  is  a  kvying  war  against  the  United 
^<  States,  within  the  constitutibn.'*  ^^  That  military 
.^*  weapons,  as  guns  and  swords,  mentioned  in  the  in» 
*^  didtment,  are  not  necessary  to  make  such  insurrec* 
^'  tion  or  rising  amount  to  levying  war ;  because  num* 
*^  bers  may  supply  the  want  of  military- weapons,  or 
*' .  military  array.'*  ♦*  That  the  assembling  bodies  of 
^^  men,  armed  and  arrayed  in  a  warlike  manner,  for 
«<  purposes  only  of  a  private  nature,  is  not  trsason  ; 
*^  although  the  judges  and  peace  officers  should  be  in* 
^^  suited  or  resisted,  or  even  great  putrage  committed 
••  on  the  persons  and  property  of  our  citizens/'  **  T/iat 
^^  the  true  criterion  to  determine  whether  acts  com* 
^*  mined  are  a  treason,  or  a  less  offence  (as  a  riot)  is  the 
•*  quo  animo  the  people  did  assemble.  That,  if  a 
**  body  of  people  conspire  and  meditate  an  insurrec^* 
^*  tion  to  resist  or  oppose  the  execution  of  any  statute 
**  of  the  United  States  by  force,  they  are  only  guil^ 
*^  of  a  high  misdemeanor  ;  but  if  they  proceed  to  car- 
**  ry  such  intention  into  execution  by  force,  they  are 
•*  guilty  of  the  treason  of  levying  war ;  and  the  quan- 
«*  turn  of  the  force  employed,  neither  lessens  nor  in^ 
**  creases  the  crime."  **  That  a  combination  or  conspi- 
«•  racy  to  levy  war  against  the  United  States,  is  not 
•>  treason  ;  unless  combined  with  an  attempt  to  carry 
"•^  such  combination  or  conspiracy  into  execution,"  and 
that  ^*  some  aiflual  force  or  violence  must  be  used,  in 
*•  pursuance  of  such  design  to  levy  war  j  bqt  it  is  per. 
**  fetlly  immaterial,  whether  the  force  used  is  sufficient 
<*  to  eftectuate  the  objedh" 

This  no  doubt  is  a  long  definition.  Perha]>s  it  might 
hayd  been  expressed  in  much  fewer  words.  But  still  is 
a  general  definition  of  the  crime  of  treasoi>  by  levying 
war ;  without  application  or  reference  to  any  particular 
case,  much  less  to  the  case  of  John  Fries.  It  amounts 
nearly  to  this,  "  that  for  any  number  of  people,  howe- 
!*  VPr  SBmlII  or  iwde^uatc,  to  risp,  with  intent  to  resist 
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*^  or  prevent  by  force  the  execution  of  any  general 
**  law  of  the  United  States,  and  to  employ  a^ual  force 
•'  for  that  purpose,  amounts  to  levying  war  against  thQ 
<^  United  States,  although  neither  military  weapons  or 
**  military  array  b^  used,"  This  is  the  substance  of 
the  opinion.  All  the  rest  is  merely  illustration,  and  in 
this  shape  it  is  as  much  a  general  definition,  as  that  of 
burglary. 

How  wide  a  field  of  defence  do  these  definitions  leave 
open  !    In  the  case  of   an  indi6lment  for  burglary, 
would  any  counsel  peevishly  or  insolently  retire  from  the 
prisoner's  defence,  because  the  court  might,  in  .  the 
commencement  of  the  trial,  have  stated  this  to  be  thq 
legal  definition  of  the  crime.     Would  he  insist  on  the 
absurd  and  mischievous  privilege  of  Controverting  so 
plain  and  well  settled  a  principle  of  law  ?     No.     far 
different  would   be  his  conduct.     He  wpuld  enquire 
whether  any  a^s  had  been  done,  amounting  in  law  to 
the  breaking  open  oi  a  house  ?     Whether  tlie  prisoner 
was  the  perpetrator  of  those  afls,  or  a  party  in  them  ? 
Whether  the  house  was  broken  open  in  the  night  time  ? 
Whether  it  was  entered  by  theprisoneras  well  as  broken  ? 
Whether  it  was  a  dwelling  house  ?    And  whether  it  was 
broken  open  and  entered  with  intent  to  commit  any 
crime,  amounting  to  felony?      AH    these    questions 
would  be  perfe6lly  open,    under  the  general  definition 
which  has  bieen  stated  ;  and  on  the  result  of  these'  en- 
quiries, would  the  guilt  or  innocence  of  the  prisoner 
depend. 

So  in  the  case  of  Fries,  it  was  perfectly  competent 
to  his  learned  counsel,  under  the  general  definition  of 
treason  given  by  the  courts  to  contend  that  the  acts 
proved  did  not  amount  to  a  rising  of  any  number  of 
pec^le :  that  John  Fries  was  not  implicated  in  those 
a61s  ;  that  they  were  not  done  with  intent  to  resist  or 
prevent,  by  force  or  violence,  the  execution  of  any 
general  law  of  the  United  States  ;  or  that  no  force  or 
violence  was  actually  employed,  in  pursuance  of  euch. 
intention.  All  these  questions  were  perft6lly  open  to 
them,  notwithstanding  the  general  definition  of  treason 
given  by  the  court.  Not  one  of  these  questions  did  the 
court  in  any  manner  decide.  These  questions  involv- 
ed the  application  of  the  general  definiiion,  to  the  [  ar- 
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ticular  case  ;  an  application  in  which  the  tnie^  {voper 
and  only  defence  of  the  prisoner  consisted,  and  winch 
'  the  court  neither  made,  nor  intended  to  make. 

Surely  these  questions  offered  full  scope  to  the  learn- 
ed  gentlemen,  for  the  exertion  of  those  argumentative 
powers,  and  the  display  of  that  legal  learning,  of  which 
they  have  given  in  the  shape  of  testimony,  so  hand- 
some a  specimen  at  this  bar.  Even  that  eager  fond- 
ness for  legal  disputation,  which  has  carried  them  cm 
thib  occasion  so  far  beyond  the  limits  prescribed  by  the 
law  of  evidence,  might  have  been  gratified  in  this  am- 
ple field.  There  was  room  enough  for  the  learned  and 
ingenious  distinctions,  which  one  of  the  gentlemen 
(Mr.  Dallas)  has  told  us  that  he  intended  to  make,  be- 
tween the  case  of  Fries  and  that  of  the  western  insur- 
gents.  It  was  his  intention,  he  says,  had  he  not  been 
prevented  by  this  uniortunate  definition,  to  dwell  on  se- 
veral circumstances,  which,  in  his  apprehension,  dis« 
tinguished  the  former  of  these  cases  from  the  ktter. 
He  tells  us  that  his  mind  turned  itself  towards  these 
distinctions,  and  was  occupied  upon  them,  from  the 
moment  when  the  court  granted  a  new  trial,  after  the 
first  conviction  of  Fries.  His  mind  was  led  into  this 
course  of  reflexion,  by  the  stress  which  he  had  ob- 
served the  court  to  lay,  in  the  first  trial  of  Fries,  on  the 
decisions  in  the  cases  of  the  western  insurgents.  It 
would  surely  have  been  very  unkind  in  the  respondent, 
to  prevent  the  learned  gentleman  from  exhibiting  the 
results  of  these  long  and  profound  reflections.  But 
happily  the  respondent  did  not  prevent  him.  His  dis- 
appointment must  be  attributed  solely  to  himself.  The 
circumstances  on  which  he  informs  us  that  he  intended 
to  rely,  for  distinguishing  the  case  of  Fries  from  those 
of  the  western  insurgents,  were  the  martial  array  at 
Bracldock's  field  ;  the  march  to  Pittsburg,  for  the  avow- 
ed  purpose  of  attacking  the  garrison ;  and,  1  think, 
the  attack  on  Nevil's  house.  The  first  of  these  cir- 
cumstances applied  to  the  nature  of  the  assemblage, 
vhtther  it  amounted  to  a  rising  or  insurrection  ;  the 
second  to  the  intent  with  which  the  rising  was  made  ; 
and  the  third  to  the  degree  and  nature  of  the  force  or 
violence  committed.     They  were  all  open  to  the  learned 
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gentleman  under  the  opinicm  :  which  did  not  declare 
what  sort  of  an  assemblage  would  constitute  an  insur-  . 
rcctioiv  or  rising  ;  what  circumstances  would  be  suffi- 
cient evidence  of  the  improper  intent ;  or  what  kind  9r 
degree  of  force  or  ^violence   must  be  Employed  ;  but 
merely  stated  that  a  rising  or  insurrection,  proceeding  ' 
from  such  an  intent,  and  accompanied  by  a£iual  force 
or  violence,  would  amount  to  levying  war.     Whether 
the  assemblage  in  Bucks  and  Northampton,  had  the 
necessary  ingredients  to  constitute  a  rising  or  insurrec- 
tion ;  whether  the  adls  done  afforded  sufficient  evidencet 
of  an  intent  to  resist  or  prevent  by  violence  or  force, 
the    execution  of  the  a£l  ol  Congress ;  whether  the 
force  or  violence  committed  were  sufficient,  in  nature 
or  degree  ; .  and  whether,  in  all  or  any  of  these  points 
of  view,  the  case  of  Fries  in  Bucks  and  Northampton, 
was  weaker  than  that  of  the   western  insurgents,  or 
materially  different  from  it ;  were  questions  not  at  alt 
affedled  by  the  opinion,  but  left  entirely  open  to  the 
learned    gentleman :  who,  might  notwithstanding  this 
opinion,    have  discussed  them  before  the  court  and 
jury,  at  all  the  length  into  which  the  exuberance  of  his 
genius  so  much  delights  to  shoot* 

These  learned  gentlemen  possessed,  therefore,  un- 
der the  opinion  communicated  to  them  by  the  respon- 
dent, even  if  it  had  not  been  withdrawn,  all  the  lati- 
tude which  .moderate  counsel  could  have  desired.  All 
the  questions  of  fact ;  all  thp  questions  of  intention, 
which  are  questions  of  fact ;  the  whole  business  of 
deciding,  whether  the  case  proved  came  within  the  ge- 
neral  principle  of  law ;  of  applying  the  general  rule  to 
the  particular  case;  remained  within  the  province 
of  the  jury,  and  furnished  the  only  proper  means  of 
defence.  Even  if  the  fafts  had  been  admitted,  as  the 
honorable  managers  contend,  still  tlie  intent  remained 
to  be  ascertained,  and  was  a  question  of  fa6l  solely 
cognizable  by  the  jury.  But  it  is  utterly  incorredl  to 
say  that  the  fa6ls  were  admitted.  It  was  indeed  ad^ 
mitted,  or  rather  it  was  not  doubted,  that  certain  adls 
had  been  done  by  Jolm  Fries  and  others  ;  but  whether 
those  acts  were  of  such  a  nature,  and  proceeded  frpni 
such  an  intention,  as  to  bring  the  case  within  the  ge- 
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unsettled,  which  formed  the  proper  and  sole  ground  of 
enquiry.     And  this  point  was  not  affe6led  by    the  opi- 
nion communicated  by  the  respondent  to  the  prisoner's 
counsel. 

„And  here,  Mr.  President,  let  me  be  permitted  to  no- 
tice what  I  deem  a  most  dangerous  error^    f espefliBgf 
the  const! tiitional  power  of  juries  in  criminal  cases.    It 
ih  constantly  asierted  that  the  jury  are  to   decide  the 
law  and  the  fa£l  in  criminal  cases  ;  and  this  is  correct, 
when  properly  explained  ;  but  taken  irk  its   literal  and 
unqualified  sense,  it  is  contrary  to  every  principle  of 
law,  and  every  di6tate  of  common  sense.      It  is  the 
province  of  the  court  to  ejtpound  and  declare  the  law  ge- 
nerally, in  all  cases  criminal  £[s  well  as  civil.      To  ap- 
ply the  law  to,  each  particular  case  ;  to  decide  whether 
the  fadls  proved  in  any  case  bring  it  within  the  general 
rule  of  law,  is  the  province  of  the  jury,  and  their  only 
province.     They  have   no  dispensing  power  over  the 
laws  of  the  land.     Will  any  man  in  the  least  acquaint- 
ed with  our  system  of  jurisprudence  declare^  that  a  ju- 
ry  has  a  right  to  "decide,  that  breaking  open  a  dwelling 
house  in  the  night  time  with  intent  to   steal,  is  not 
burglary,  unless  an  adual  theft  be  committed  ?      I  pre- 
sumethat  no  one  will  hazard   such  an  opinion.     The 
jury,  in  such  a  case,  may  decide   that  the  house  was 
not  broken  open,  that   is,  was  not  a  dwelling  house, 
that  the  fa6l  was  not  committed  by  the  person  accused, 
that  it  was  not  committed  in  the  night  time,  or   that  it 
was  not  committed  with  an  intent  to  conimit  a  felony. 
But  if  they  believe  the  affirmative  on  all  these  points^ 
they  must  find  the  prisoner  guilty,  or  commit  a  dircck 
violation  of  their  oaths.     They  are  bound  by  the   ge- 
neral principle  of  law,  as  declared  by  the  court.  Their 
duty,  and  their  sole  duty,  consists  in  applying  it  to  the 
particular  case.     In  this  sense,  and  in  this  alone,  are 
they  judges  of  the  law  as  well  as  of  the  faii. 

It  is  well  known  that  a  new  trial  may  be  granted  in  a 
criminal  case,  where  the  verdi6\  is  against  the  party  ac» 
cused,  and  is  supposed  by  the  court  to  be  contrary  to 
law.  This  proves  that  the  jury  are  not  the  judges 
of  the  kw^    in  the  unqualified  sen»c   contended  for 
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by  sbme  persons  j  for  if  they  were  the  judges  of 
the  law  in  that  sense,  it  would  necessarily  follow,  that 
a  new  trial  could  no  more  be  granted  in  favor  of  the 
prisoner  in  a  criminal  case,  than  against  him.  The 
rule  that  it  cannot  be  granted  against  him  has  been  esta- 
blished by  the  courts  in  favor  of  life,  thro'  a  laudable 
motive  of  tenderness  and  humanity  ;  and  not  because 
they  had  not  power  to  grant  new  trials  in  this  case,  as 
well  as  in  others,   where  the  verdi£l  is  contrary  to  law, . 

So  in  case  of  an  offence  created  by  statute,  a  jury 
may  declare  fliat  the  case  proved  on  an  indidlment,  un- 
der the  statute^  does  not  come  within  it ;  for  want  of 
the  improper  intent,  or  some  other  necessary  ingredient. 
But  it  has  never  entered  into  the  head  of  any  man  to 
suppose,  that  the  jury  in  such  a  case  has  a  right  to  de- 
dare,  that  the  statute  itself  is  not  a  law  of  the  land  ; 
has  been  repealed,  has  expired,  or  does  iK)t  create  any 
offence.  All  these  are  questions  of  law^  which  ce 
within  the  exclusive  province  of  the  court. 

This  consideration,  by  the  way,  furnishes  the  true 
answer  to  the  famous  Richmond  syllogism,  of 
which  we  have  heard  so  much  in  this  case ;  and  proves 
the  correftness  of  that  decision,  by  which  the  counsel 
of  Callender  were  prevented,  most  properly,  from  con- 
testing before  the  jury  the  constitutionality  of  an  aft  o£ 
Congress;  a  decision  which  the  honorable  managers 
have  had  the  good  sense  not  to  call  in  question.  This 
decision,  undeniably  correct  as  it  is,  and  as  strange  as 
the  absurdities  are  to  which  a  contrary  principle  would 
lead,  can  be  defended  on  no  other  ground  than  that  for 
which  I  contend* 

And  I  will  ask  how  the  case  of  treason  can  be  dis- 
tinguished, in  this  respect,  from  that  of  burglary  ?  If 
a  jury  be  bound  by  the  general  rule  of  law  which  defines 
the  crime  of  burglary,  and  be  confined  solely  to  the  en- 
quiry,  whether  the  case  proved  comes  within  that  rule  ; 
upon  what  principle  can  it  be  contended  that  they  are 
not'  equally  bound  by  the  general  definition  of  treason  ? 

Will  it  be  contended  that  the  latter  definition  is  not 
as  well  settled  as  the  former  ?  This  position  I  deny. 
How  was  the  definition  of  burglary  settled?     It  was 
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not  by  any  legislative  act  romainining  on  record,  or 
known  by  tradition;  but  by  judicial  determinations,  de- 
clarator}' of  the  law.  In  the  same  manner  has  the  defi- 
nition  of  treason  by  levying  war  been  settled.  Three 
solemn  adjudications  in  the  same  court,  and  one  of  them 
in  the  same  case,  had  declared  it  to  belaw ;  and  it  was 
the  law  of  the  land,  as  much  as  the  law  defining  burg- 
lary,  or  any  other  offence.  If  gentlemen  deny  that 
three  solemn  decisions  on  the  same  point,  by  a  court 
of  the  highest  jurisdiction^  are  sufficient  to  settle  the 
law ;  will  they  inform  us  how  many  decisions  arc  ne* 
cessary  for  that  purpose  ?  Or  are  we  never  to  have  fix. 
ed  principles,  or  settled  definitions  of  crimes  ?  Is  the 
law  of  treason  never  to  be  established  on  a  certain  basis  ? 
Are  the  nature  and  definition  of  this  high  offence  to  be 
left  forever  floating,  on  the  uncertain  and  varying  opi- 
nions of  courts  and  juries  ?  Is  that  which  was  not  trea- 
son to-day,  to  be  treason  to-morrow,  according  to  the 
caprice,  the  interests  or  the  prejudices  of  those  who 
may  be  appointed  to  determine,  or  to  the  power,  influ- 
ence or  intrigues  of  the  accuser  or  the  accused  ?  If  sac 
ceeding  courts  and  juries  are  not  to  be  bound  by  pre- 
cedents established  by  their  predecessors,  then  will 
every  thing  be  treason  when  a  man  is  tried  by  his  foes, 
and  nothing  when  he  is  tried  by  his  friends.  There  will 
no  longer  be  any  security,  in  times  of  party  contenti- 
on, for  life,  liberty,  or  property  ;  and  we  are  destined 
to  see  acted  over  in  this  land,  vainly  boasting  of  its 
freedom  and  happiness,  the  scenes  of  judicial  murder 
and  pillage,  which  disgraced  our  mother  country,  dur- 
ing  the  struggles  between  the  houses  of  York  and  Lan- 
caster.  Sooner  than  live  under  such  a  system,  I  would 
take  refuge  in  Turkey ;  where  by  bribing  the  Cadi,  I 
might  escape  from  judicial  tyranny  ;  and  might  be  safe 
from  the  oppressions  of  the  government,  provided  I 
avoided  the  offence  of  growing  riyh.  Not  for  one  mo* 
ment  would  I  live  in  a  country,  where  I  should  be  tan- 
talized with  the  semblance  of  liberty,  and  in  fkGt  liable 
to  the  penalties  of  treason,  whenever  I  might  by  any 
a£l  of  opposition,  or  any  assertion  of  my  rights  or 
those  of  niy  fellow- citizens,  become  obnoxious  to  a 
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party  in  power.  This  must  be  the  consequence  should 
the  principles  .contended  for  by  the  managers  finally 
prevail.  When  the  rules  of  law  defining  ofiences  are 
fixed  and  certain,  then  is  every  man  safe,  'because  he 
may  know  the  law,  and  may  avoid  offending  against  it. 
But  if  no  respect  is  to  be  paid  to  former  decisions  ;  if 
counsel  are  to  be  allowed  to  controvert  points,  Which 
have  been  solemnly  and  repeatedly  adjudged  ;  if  our 
courts  and  juries,  without  regard  to  former  decisions, 
are  to  declare  that  to  be  law  in  each  particular  case, 
which  the  passions,  the  prejudices,  or  the  political 
views  of  the  moment  may  di6late  ;  then  indeed  have  we 
grasped  a  shadow,  while  the  substance  has  escaped  from 
us ;  and  the  blood  of  our  fathers  has  in  vain  bedewed 
their  native  soil.  But  no.  So  monstrous  a  principle 
cannot  be  endured,  and  will  not  receive  the  sanation  of 
this  honorable  court.  Rules  of  law,  once  established, 
must  be  adhered  to.  Courts  must  regard  them  as  sa- 
cred, and  must  not  allow  them  to  be  called  in  question. 
In  this  case  the  opinion  communicated  had  been  so- 
lemnly settled,  and  was  a  part  and  a  most  important 
part  of  the  law  of  the  land.  There  was  no  superior 
tribunal  to  review  it  j  and  if  there  be  one,  the  argument 
is  still  stronger :  for  then  the  acquiescence  of  the  par- 
ties, who  took  no  measures  to  have  these  decisions  re- 
versed, is  added  to  the  authority  of  the  court  which 
made  them.  The  court,  therefore,  where  the  respon- 
dent presided,  was  bound  to  consider  these  decisions 
as  the  law  of  the  land  ;  to  declare  them  as  such,  and 
to  prevent  them  from  being  called  into  question,  for  the 
purpose  of  misleading  the  jury. 

Another  charge  urged  against  our  honorable  client, 
under  the  first  article  of  impeachment,  is,  that  he  pre- 
vented the  prisoner's  counsel,  in  the,  case  of  Fries, 
from  citing  to  the  jury  certain  English  adjudications  ou 
the  law  of  treason,  and  some  statutes  of  the  United 
States.  So  far  as  this  charge  relates  to  the  statutes, 
I  shall  leave  it  most  cheerfully  where  it  has  been 
placed  by  my  learned  and  ingenious  colleague  who  conu 
menced  the  defence.  Nothing  can  be  added  to  the 
striking  and  satisfuSlory  view  which  he  has  given  of 
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that  point*  As  to  the  English  authorities,  I  will  make 
one  observation,  which  did  not  fall  within  the  scope  of 
his  argument. 

The  respondent  did  say  that  English  adjudications, 
at  common  law,  on  the  doctrine  of  treason,  ought  not 
to  be  read  to  the  jury  ;  that  English  decisions  before  the 
revolution  of  16B8,  under  the  statute  of  treasons,  wee 
deserving  of  very  little   attention,  and  ought  to  be  re- 
ceived with  great  caution  ;  and  that  such  decisions  since 
that  revolution,  thojigh  proper  to  be  cited,  were  notio 
be  considered   as  absolute  authorities,  but  merely  as 
strong  arguments.     Into  the  legal   correctness  of  this 
opinion,    it  is  not  now  my  purpose  to  enquire.    That 
point  has  been  sufficiently  discussed.     But  1  beg  this 
honorable  court  to  remark,  that  this  opinion  of  which 
the  learned  counsel  for  Fries  so  loudly  complain,  was 
an  opinion  precisely  in  their  favor,  and  gave  them  ali 
the  advantage  on  this  subject,   that  they  expefted  to  de- 
rive from  citing,  these  English  cases.     It  was,  they  tell 
us,  to  convince  the  jury  of  the  very  thing  which  the 
court  thus  declared  to  them  j  namely,  that  these  Eng. 
lish  decisions  before  the  revolution  of  1688,  wereenti* 
tied  to  little  or  no  attention  ;  and  that  even  those  since 
the   revolution,  being   in   some  degree  founded  on  the 
former,  ought  to  be  received  with  cautioOt  and  not  to 
ha  considered  in  the  light  of  absolute  and  binding  au- 
thorities.    These  were  the  points  which  they  wished 
to  establish,  by  citing  the  English  adjudications;  ana 
these   were   precisely  the  points  which  the  court  e^ta- 
blished.     The  decision  was  completely  in  their  favor, 
and  yet  they  complain  of  it  as  a  grievous  ily ury.    They 
complain  of  it,  though  in  their   favor,  because  it  Avas 
made  withoiit  giving  them  an  opportunity  of  speaking. 
Whence  this   causeless  discontent,  this   mobt  unrea- 
sonable complaint  ?     Did   it  proceed   from  the  disap- 
pointment of  a  childish  and  little  vanity,  which  made 
them  wish  to  exhibit   their   talents  before  the  p"W'c. 
Surely  we  cannot  suspeflt  those  learned  gentlemen  of 
6o  contemptible  a  motive.      Why  then,  I  repeat,  do 
they  complain  of  a  decision  made  in  their  favor  ?  They 
havp  be^i>  pprnpelled  by  the  force  of  truth,  to  exp/a'^ 
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the  reason.     The  truth  is,  as  it  appears  on  their  own 
testimony,    that  they   complained,  not    becaxise   they 
thought  themselves,  or  their  client  injured,  by  this  de- 
cision ;  but  because  it  suited  their  purpose  to  represent 
themselves  as  injured,  their  client  as  oppressed,  the  case 
as  prejudged,  and  the  Condufil  of  the  court  as  arbitrary 
and  precipitate  ;  in  order   to  excite  odium  and  resent- 
ment  against  the   court,  and   commiseration  towards 
their  client,  and  to  induce  the  President,  by  erroneous 
impressions  thus  made  on  his  mind,  to  extend  his  mer- 
cy to  a  person,  who  could  not  have  been  thought  a  fit 
objedl  for  compassion,  had  the  truth  been  known.  The 
whole  of  this  pretended  displeasure ;  all  this  affefted 
outcry   about  the   privileges   of  counsel,  the  rights  of 
jurors,  and  prejudged   opinions ;  was  a  mere  finesse, 
an  artful  contrivance,  to   procure  the  pardon  of  a  cri- 
minal twice  convicted  of  treason  :  and  to  procure  ic  by» 
holding  up  a  falsehood  to  the  view  of  the  President,  and 
of  the  public  ;  by  calumniating  the.  court,  deceiving 
the  executive,  weakening  the  confidence  of  the  people 
in  the  administration  of  the  laws,  and  sacrificing  truth 
and  justice  to  the  attainment  of  a  momentary  purpose* 
The  learned  gentlemen  thought  themselves  justified 
in  all  this,  by  their  duty  to  their  client.      It  is  not  for 
me  to  coiidemn  thenu     I  am  not  here  to   enquire   into 
the  propriety  of  their  conduct.     But   I  may  be  permit- 
ted to  ask,  whether  such  a  contrivance  ought  to  receive 
the  countenance  of  this   high  court  ?      And   whether 
gentlemen  who  haye  thought  it  right  thus  to  a6l,  ought 
not  to  be  listened  lo   with   caution,  when  they  come 
here,  after  their  finesse  has  completely   succeeded,  to 
complain  of  injuries,  which  in  the  same  breath  they 
tell  us  are  entirely  fidlilious  ?     I  will  ask  whether  this 
honorable  court  ought  not  to  discountenance  such  pro^ 
ceedings  in  future,  by  vindicating  the  conduct  of  the 
respondent  in  this  particular  ?      Counsel,  Mr.  Presi* 
dent,  have  duties  to  themselves  and  to  the   public,  as 
well  as  to  their  clients.    They  are  at  all  times  bound  by 
the  obligations  of  candor  and  of  truth.     They  are  at  all 
times  bound  to  respect  the  courts  of  justice  aiid  them- 
sclvcst     They  owe  to  their  clients  every  honorable  ex- 
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ertion  of  tbeir  talents  and  industry^  and  the  zealous  use 
of  every  fair  means  of  defence.  In  criminal  cases,  and 
especially  when  life  is  in  jeopardy,  we  expcfl  more 
zeal,  and  are  willing  to  aHow  greater  latitude.  .  In  favor 
of  this  zeal,  we  are  disposed  to  excuse  some  depar* 
ture  from  the  stri£l  line,^  which  propriety  would  in 
other  cases  prescribe.  But  to  be  countenanced,  up- 
held and  commended,  for  attempting  to  excite  odiuon 
unju:!itly  against  a  court ;  and  to  induce  the  President  to 
believe,  that  the  prisoner  was  deprived  by  the  court  of 
a  fair  trial,  when  they  knew  the  faft  to  be  direftly  other* 
wise  ;  is  more  than  modest  men  would  ask,  or  any  man 
has  a  right  to  expect. 

But  let  it  be  admitted  for  a  moment,  Mr.  President^ 
that  on  the  first  day  of  the  trial  of  Fries,  the  respondent 
committed  an  error.  I  ask  if  it  was  not  atoned  for  by 
his  full  and  honorable  retraction  on  the  second  ?  By 
Ihe  pains  which  he  took  to  do  away  all  the  proceedings 
of  the  first  day  :  to  induce  the  prisoner's  counsel  to  go 
on  with  the  defence,  and  to  secure  to  him,  in  the  ut- 
most latitude,  every  advantage  for  making  that  defence? 
One  of  the  honorable  managers  has  told  us,  that  the 
respondent's  condudl  on  the  first  day  was  an  unpardo- 
nable sin  ;  that  repentance,  if  it  came  at  all,  came  too 
late.  But  this,  sir,  is  not  the  rule  by  which  we  hope 
one  day  to  be  judged.  We  live  in  the  comforting 
hope,  that  repentance  if  sincere  can  never  come  too 
late.  We  hope  that  by  a  short  or  death-bed  repent- 
ance,  we  may  obtain  pardon  for  a  life  qf  errors  and 
sins.  Our  holy  religion  permits  us  to  believe,  that 
there  is  but  one  unpardonable  sin,  and  that  is  hardness 
of  heart,  or  refusal  to  repent.  And  shall  we,  frail  and 
sinful  mortals,  mete  to  each  other  a  measure,  which  an 
all  just  and  all  powerful  God  does  not  mete  to  us?  Shall 
we  refuse  to  each  other  the  effe6\s  of  that  repentance,  by 
which  alone  we  can  ourselves  hope  for  happiness  here- 
after ?  If  for  one  error  thus  atoned  for  the  respondeat 
must  be  punished,  let  the  first  stone  be  cast  by  him, 
who  has  always  retradled  and  corre6\ed  his  errors,  as 
soon  as  he  was  made  sensible  that  they  had  been  com- 
mitted. 


Digitized  by 


Google 


!279 

I  do  not,  Mr.  President,  with  my  learned  colleague 
who  commenced  the  defence,  disclaim  the  term  ^'  re- 
pentance"  for  my  honorable  client.  Repentance  is  a 
term  that  suits  creatures  so  frail  and  liable  to  error  as 
men,  eVen  the  best  of  men.  We  all  have  need  of  it, 
and  I  trust  that  we  shall  be  ashamed  of  our  errors,  but 
not  of  our  repentance.  I  have  often  had  occasion  to 
repent  myself.  I  fear  that  I  have  not  done  it  often 
enough.  And  however  slight  the  error  which  the  res» 
pendent  may  have  committed,  I  am  willing,  in  his  be- 
half, to  rely  on  the  plea  of  repentance  and  amendment. 

But  this  amendment,  we  are  told  by  the  honorable 
managers,  was  a  mere  pretence,  a  clqak  beneath  which 
the  respondent  sought  to  hide  the  supposed  deformity 
of  his  condu£V,  when  he  found  that  it  began  to  attra6l 
attention.     But  I  ask  was  it  a  pretence  to  entreat,  to 
supplicate  the  prisoner's  counsel  to  proceed  with  the 
defence,  till  the  cup  of  humiliation  was  drained  to  the 
dregs  ?     Was  it  a  cloak  to  be  anxiously  solicitous,  af- 
ter the  prisoner  was  abandoned  by  his  counsel,  to  pro- 
tcft  him  from  the  dangers  into  which  his   ignorance  of 
the  law  might  betray  him  ;  to    urge  his  acceptance   of 
other  counsel ;  to  inform  him  carefully  of  his  right  of 
challenge;  to  assist  him  in  cross  examining  the  witnes- 
ses ;  suggesting  such  questions  as  might  be  to  his  ad- 
vantage, and  guarding  him  against  such  as  might  draw 
forth  unfavorable  answers  ;  to  prevent  the  witnesses  in 
the  submitted  cases  from  being  examined  before  his 
trial,  least  the  jury  might  hear  testimony  unfavorable  to 
him,  which  he  could  have  no  opportunity  of  cross  ex- 
amining ?      Was  tliis  the  condu6l  of  a  designing  hypo- 
crite, seeking  to  gloss  over  his  wicked  purposes,  by  a 
iair  outside  of  humanity  and  justice  ?   %  Of  an  artful 
and  ruthless  oppressor,  thirsting  for  the  blood  of  an  in- 
nocent viflim  ?     If  this  be  oppression,  God  grant  that 
I  and  mine  may  never  be  otherwise  oppressed ! 

I  come  now,  Mr.  President,  to  the  case  of  Callender. 
But  before  I  enter  into  those  views  which  remain  to  be 
taken  of  the  charges  arising  out  of  that  case,  let  me  be 
indulged  in  some  preliminary  remarks,  on  that  part  of 
the  evidence  adduced  in  their  support,  which  was  sup- 
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posed  by  the  honorable  managers  to  furnish  direct  proof 
of  corrupt  intentions,  on  the  part  of  the  respondent 

This  evidence  was  given  by  Mr.  Mason^  Mr.  Trip. 
let,  and  Mr.  John  Heath.  As  to  the  first  gentleman, 
his  testimony  relates  to  a  private  and  jocular  conversa- 
tion, no  part  of  which  he  recolledls  perfedtty^  and  the 
most  material  part  of  which,  the  part  that  furnishes  the 
true  explanation  of  the  whole  affair,  he  has  entirely 
forgotten.  It  cannot  be  doubted  that  this  honorable 
gendeman  Was  dragged  with  extreme  rehi6lance,  to 
detail  at  the  bar  of  a  court  of  justice,  a  private  and  of 
course  a  confidential  conversation,  the  most  material 
parts  of  which  a  lapse  of  five  years  has  effaced  fromWs 
memory.  It  must  have  been  to  him  a  most  painful 
necessity,  a  most  cruel  violence,  which  obliged  him  to 
do  aa  a6i  that,  if  done  voluntarily,  Would  have  amount- 
ed to  a  violation  of  that  confidence,  which  in  the  inter- 
course of  society  men  of  honor  place  in  each  other. 
Ought  a  species  of  examination  to  be  countenanced, 
which  must  place  honorable  men  in  so  painful  a  situati- 
on, and  subjc6l  them  to  so  cruel  a  necessity  ?  Which 
must  compel  them,  after  having  been  considered  as 
companions,  and  perhaps  as  friends,  to  assume  the 
odious  character  of  spies,  and  to  fulfil  the  detestable 
fundVions  of  informers  ?  Which  must  destroy  alHhc 
confidence,  and  of  course  all  the  pleasure  of  social  in- 
tercourse, that  great  sweetener  of  the  ills  of  life  ;  must 
spread  the  gloom  of  mistrust  over  all  our  moments  ot 
hilarity  and  relaxation  ;  and  must  convert  our  parlors, 
our  breakfast  tables,  and  even  our  friendly  suppers, 
where  the  bosom  is  wont  to  expand,  and  the  hc^rt  is 
laid  on  the  table,  into  scenes  of  watchful  jealousyi  ot 
dark  and  cautious  silence  !  Ought  a  pradice  to  be  to- 
lerated, wiiich  thus  strikes  at  the  root  of  sociial  harmo- 
ny, private  honor,  and  public  morality  ? 
•  How  dangerous  too  is  this  species  of  testimony,  |^ 
the  intcrest^i  of  truth  irfid  the  safety  of  innocence  !  1" 
this  very  case,  the  honprable  wituess,  with  all  hi*  a^' 
curacy  of  recollection,'  and  all  his  desire  to  represent 
the  transafilion  in  a  light  as  favorable  to  the  party  ac- 
cused as  the  truth  would  permit,  has  forgotten  the  most 
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material  part  of  the  conversation  ;  that  patt  m  which 
h^  himself  was  iminediately  concerned,  .which  drew 
forth  the  rest,  and  which  furnishes  the  true  explanation 
of  the  respondent's  meaning.  The  part  which  he  has 
thus  forgotten,  has  been  happily  supplied  by  another 
witness,  judge  Winchester,  who  was  also  present  at 
the  conversation.  But  what  might  have  been  the  situa- 
tion of  the  respondent^  had  judge  Winchester's  memo- 
ry b^n  equally  frails  or  had  he  died  before  this  trial  ?  ' 
Thai  most  satisfactory  explanation  which  he  has  given^ 
ttnd  which  has  removed  every  shadow  of  doubt  from 
this  part  of  the  case,  would  then  have  been  wanting ; 
and  the  respondent  might  have  been  convifted,  on  a 
recolleftion  which  would  in  that  case  have  appeared 
complete,  though  we  now  know  it  to  be  Utterly  imper* 
fefl. 

This  explanation  proves  the  whole  conversation  to 
have  been  a  mere  jest,  and  a  jest  provoked  and  drawa 
out  by  Mr.  Mason  himself.     Without  the  explanation^ 
it  might  have  borne  an  improper,  though  not  a  criminal 
aspect.     With  the  explanation,  it  amounts  to  nothing 
more  than  an  expression  of  the  respondent's  intention^ 
made  in  jest,  by  way  of  reply  to  a  jest  of  Mr.  Mason^ 
to  have  the  affair  of  **  The  Prospcft  Before  Us"  inves-* 
tigated,  when  he  should  arrive  at  Richmond^  and  to 
bring  the  author  and  publisher  to  punishment.     Will  it 
be  said  that  in  this  there  is  any  thing  criminal,  or  even 
improper  ?     Is  it  not  the  duty  of  a  judge,  presiding  in 
a  court  of  criminal  jurisdiction,  to  cause  enquiry  to  be 
made  into  offences  which  he  knows  to  have  hS^m  com- 
mitted, and  to  take   steps  for  bringing  the  offenders  to  ^ 
justice  i    Suppose  that  instead  of  a  libel,  a  piracy  had 
been  committed  ;  and  that  the  respon^nt,  being   in- 
formed that  the  parties   were  lurking  in  the  distridl  #f    f 
Virginia,  had  declared  that  he  would  have  them  brougljt  f*'   / 
to  trial,    if  they  could  be  caught,  and  punished  if  gdiK^     ^ 
ty  ?     Would  this  have  been  improper  ?     And- docs  the     ^j 
difference  between   offences  make  any  difference  in  ihe    ^ 
duties  of  a  judge  ?     Is  he  not  equally  bound  ta  execute    m^ 
all  the  laws  ?     If  gentlemen  say  no,  will  they  be  pleas^     W 
ed  to  draw  for  us  the  proper  line  of  discriminatiQf^  be- 
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twecn  those  laws  which  a  judge  must  execute,  and 
those  whicKhe  ought  to  ncgleft  i  Or  is  this  line  to  be 
drawn  by  his  own  caprice  ?  Was  not  the  sedition  aft  a 
law  of  the  land,  and  was  not  *'  The  Prospcfit  Before 
Us"  a  violation  of  that  law?  If  there  were  any  cir- 
cumstances  which  rendered  it  proper  to  dispense  with 
the  penalties  of  this  law,  or  to  pardon  the  offenees  com- 
mitted against  it,  there  was  a  power  in  the  constitution 
to  do  so  ;  but  that  power  resided  in  the  executive  dc. 
partment,  and  not  in  the  judicial ;  whose  duty  it  was 
to  execute  all  the  laws,  without  respedt  to  circumstances, 
persons,  or  cases. 

As  to  the  testimony  of  Mr.  Triplett,  I  cannot  con. 
ceive  what  proof  it  can  furnish  of  criminal  intentions. 
It  amounts  to  this,  and  nothing  more,  that  the  respon- 
dent, in  the  course  o/  some  very  loose  and  thoughtless 
conversations,  from  which  it  would  have  been  much 
more  prudent  to  abstain,  applied  some  harsh  epithets 
to  **  The  Prospcft  Before  Us,"  and  its  reputed  author ; 
and  expressed  an,  apprehension  that  he  would  escape 
punishment.     But  does  it  follow,  that  because  a  judge 
remarkable  for  hasty  and  strong  expressions,  has  appli- 
ed some  harsh  and  angry  epithets  to  a  person  believed 
to  be  an  atrocious  offender,  he  will  not  do  him  justice, 
when  he  comes  on  trial  ?     It  must  also  be  remarked, 
that  Mr.  Triplett  is  manifestly  in  a  mistake,  respefting 
the  last  conversation  which  he  has  attempted  to  detail. 
He  represents   the  respondent  as  saymg,  that  the  mar- 
•  fihal  had  returned  without  Callender.     But  we  know 
that  the^narshal  did  not  return  without  Callender.  This 
mistake  on  the  part   of  Mr.  Triplett,  may  induce  us  to 
doubt,  whether  with  the   most  sincere  desire  to  repre- 
sent nothing  b^t  the  truth,  which  I  have  no  doubt  that 
he  felt,  he  may  not  have  viewed  the  other  circumstances 
alsg^in  too  strong  a  light.     We  well  know  that  fafts  of 
Uiis  nature   derive  their  complexion,  almost  entire)/, 
from  small  circumstances  of  time,  manner  and  connec- 
tion }  mu]  when  we  find  so  candid  a  witness,  mistaken 
ia  m  material  a  circumstance,  we  may  fairly  conclude 
tliat  he  hiis  omitted  on  one  hand»  or  too  much  heighten- 
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edon  tlie  other,  some  of  those  finer  shades,  on  which 
the  character  of  the  piece  always  depends. 

With  respefil  to  the  fafls  related   by  John  Heath,  I 
have  no  difficulty  in  admitting  that,  if  true,  it  fixes 
the  stain  of  corruption  on  the  charadVer  .and   condu6t  of 
the  respondent,  and  ought  to  produce  his  conviction. 
Juries  in  every  case,  and  especially  in   criminal   cases, 
ought  to  be  selected  without  respect  to  any  circumstance 
but  their  impartiaUty  and  legal  qualifications.      Of  all 
circumstances,  that  of  political  opinion  and  party  con- 
nexion is  the  most  improper  to  govern,  and  ought  the 
most  carefully  to  be  avoided.     For  a  judge  to  interfere 
with  the  marshal,  and  direct  him  to   strike  off  from  a 
jury  list,  in  a  criminal  case,  all  those  persons  who  were 
supposed  to  agree  in  political  opinion  with  the  party  ac- 
cused ;  or  in  other  words,  to  combine  with   the  mar- 
shal in  packing  a  jury,  for  the  purpose  of  ensuring  the 
conviction  of  the  party  accused,  would  be  an  offence 
for  which  he  ought  to  be  punished.     But  this  testimo* 
ny  of  John  Headi  is  deeply  shaken  by  one  witness,  and 
flatly  contradicted  by  another.     I   will  not  enquire  into 
the  character  of  John  Heath  ;  which  I  have  no  means 
knowing  or  of  making  known ;  but  I  will  say  that  it 
cannot  stand  on  higher  ground  than  that  of  David  Mead 
Randolph,  who  has  flatly  contradicted  Mr.    Heath;  or. 
of  William  Marshall,  who  has  gone  as  near  to  a  posi* 
tive  contradiction,  as  it  is  possible  to  go  Without  mak- 
ing one.     There  must  be  a  mistake  somewhere*     But 
we  cannot  believe  the  fact  stated  by  John   Heath,  with- 
out believing  that  David  M.  Randolph  has  been  guilty 
of  a  flat  and  wilful  perjury,  and  that  William --Marshall 
has  gone  as  near  it  as  possible.     These   gentlemen  are 
known  to  all  Virginia.     The  c;vidences  of  their  charac- 
ter are  to  be  found  m  the  breast  of  every  man  in   that 
state.     But  as  to  Mr.  Randolph,  there  is  direct  evidence 
in  this  case  to  support  his  veracity.     Mr.  Hay  has   de* 
clared  at  this  bar,  that  he  did  not  recollect  hiivrng  used 
certain  expressions  which  were  attributed  him,  but  had 
no  doubt  that  he  had  used  them,  after  Mr.   Katutalph 
said  so.     Such  was  hi3  reliance  on  Mr.  Randolph's  ve* 
racity  and  recollection !     It  is  not  possible  to  have 
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strortger  testiihony  in  favor  of  a  witness.  If  stranger 
could  exist,  it  would  be  found  in  another  circumstance- 
which  has  appeared  in  evidence.  When  one  juror  whom 
he  had  summoned  for  the  trial  of  Callender,  told  him 
that  he  had  made  up  his  mind  to  convict  the  traverser, 
and  urged  that  circumstance  as  an  excuse,  the  excuse 
was  admitted  by  Mr.  Randolph,  and  the  juror  was  dis- 
charged. But  when  CoU  Harvey  applied  thro'  the 
chief  justice,  to  be  excused  in  a  similar  situation  :  and 
alledged  as  a  reasoh  that  he  was  predetermined  to  acquit 
Callender,  let  the  evidence  against  him  be  what  it 
might,  because  he  believed  the  sedition  law  under  which 
he  was  indicted  to  be  unconstitutional,  Mr.  Randolph 
would  not  excuse  him.  This  fact  appears  by  the  tes- 
timony of  the  chief  justice.  Can  it  be  for  a  moment 
believed,'  that  a  marshal  acting  in  this  manner  would 
enter  into  a  corrupt  and  profligate  combination  with  a 
judge  to  pack  a  jury  for  the  conviction  of  Callender; 
and  would  come  to  this  bar  and  complete  his  turpitude* 
by  a  flat  and  wilful  perjury  ?  His  conduct  in.  oflice ; 
the  universal  respect  which  he  enjoys  in  his  country, 
among  men  of  all  parties  and  opinions  ;  his  manner  of 

giving  testimony  at  this  bar ;  and  the  evidence  which 
is  political  enemies  have  here  borne  in  his  favor,  all 
preclude  the  idea. 

This  witness,  so  honorably  supported  by  the  princi* 
.1  witness  on  the  part  of  the  prosecution,  so  high  in 
is  character,  so  scrupulously  delicate  in  his  conduct, 
so  ready  to  discharge  a  juror  who  had  made  up  his  mind 
to  convict  the  traverser,  while  he  refused  to  discharge 
one  who  was  predetermined  to  acquit  him,  is  said  by 
John  Heath  to  have  ^presented  the  pannel  of  jurors  to 
the  respondent,  who  told  him  that  if  hehad  any  **  of  those 
creatures  called  democrats  on  it,'*  they  must  be  imme- 
diately struck  off.  He  positively  declares  that  no  such 
conversation  as  that  stated  by  Heath  ever  took  place  ; 
that  the  respondent  never  saw  the  pannel;  and  tliat  it 
was  not  compleated  till  after  the  meeting  of  the  court, 
when  the  respondent  was  on  the  bench,  and  therefore 
could  not  have  been  shewn  to  him. 
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In  this  positive  contradiction  of  Heath,  he  is  strong* 
ly  supportecl  by  William  Marshall ;  the  irresistible  ef- 
fe£l  of  whose  testimony ,  derived  from  the  peculiar  can. 
dour,  solemnity  and  precision  with  which  it  was  deli-^ 
vered,  as  well  as  from  his  high  chara^fler,  all  who  have 
heard  him,  have  felt  and  acknowledged. 

Heath  has  declared,  that  the  incident  which  he  re- 
lates took  place  at  the  lodgings  of  the  judge ;  that  he 
was  there  but  once,  which  was  in  the  morning,  a  little 
before  the  time  when  the  court  usually  met;  that  he 
remained  about  half  an  hour ;  and  thdt  no  person,  was 
present  except  the  judge,  the  marshal  and  himself. 

William  Marshall  declares,  that  in  the  morning  he 
called  on  the  judge,  according  to  his  custom,  a  little 
before  the  meeting  of  the  court ;  that  when  he  entered 
the  room.  Heath  had  left  it,  or  was  in  the  a6\  of  leav* 
ing  it,  and  immediately  wem  away ;  and  that  the  judge 
did  not  say  one  word  in  his  hearing,  which  it  was  pos« 
sible  for  Heath  to  hear.  Thus  far  he  speaks  positive- 
ly. He  adds  that  he  firmly  believes,  but  cannot  posi- 
tively assert,  that  the  marshal,  David  M.  Randolph, 
went  with  him  to  the  judge^s  lodgings,  and  left  them 
with  him ;  and  that  they  both  together  attended  the 
judge  to  the  cotirt  house.  His  reasons  for  this  belief 
are,  that  he  has  a  strong  impression  of  tlie  fa6ls  on  his 
mind,  tho'  not  a  perfe^  recolledHon ;  that  it  was  his 
daily  custom  to  call  on  the  judge  in  the  morning,  on 
his  way  to  the  court  house  ;  that  in  going  from  his  own 
house  to  the  lodgings  of  the  judge,  he  passed  by  or 
near  to  the  office  of  the  marshal,  who  usually  ac- 
companied him,  in  order  to  attend  the  judge  to  court ; 
and  that  he  perfeftly  recoUeds  a  conversation  between 
himself  and  the  marshal,  on  the  way  from  the  judge's 
lodgings  to  the  court  house,  in  which  he  remarked  to 
the  marshal  the  circumstance  of  having  seen  Heath 
with  the  judge.  This  conversation  with  Mr.  Randolph 
Mr.  Marshall  perfeftly  recoUefts,  and  that  it  took  place 
on  the  way  from  thejudge'slodgings  to  the  court  house; 
and  he  very  naturally  infers  from  it,  that  they  left  the 
judge*s  lodgings  at  the  same  time ;  as  the  circumbtan- 
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ees  which  he  has  stated  induced  him  to  believe  with 
equal  probability,  that  they  went  there  together. 

If  they  went  together^  then  is  Mr.  Marshall  also  in 
positive  contradiction  with  Mr.  Heath.  The  only  way 
in  which  they  cfin  be  reconciled,  is  to  suppose  that  Mr. 
Randolph  went  there  without  Mr.  Marshall,  and  had, 
before  that  gentleman's  arrival,  the  conversation  which 
is  related  by  Mr.  Heath.  It  could  not  have  been  after- 
wards; for  Heath  went  away  as  Marshall  entered,  and  did 
not  return.  He  has  said  that  he  was  there  bat  once ; 
and  that  when  he  left  the  judge  he  went  immediately 
on  the  hill,  and  related  the  conversation.  That  Mar- 
shall and  Randolph  went  together,  is  in  the  highest  de- 
gree probable ;  not  only  from  MarshsdPs  belief  of  the 
fa£b,  and  the  strong  impression  of  it  remaining  on 
his  mind  ;  but  also  from  the  circumstances  which  he 
his  stated.  If  they  went  together,  then  it  is  clear,  if 
Marsliall  tetls  the  truth,  that  H^ath  left  the  room  as 
they  entered  it ;  that  no  conversation  could  have  taken 
place  between  Randolph  and  the  judge,  in  the  hearing 
of  Heath,  without  being  heard  by  Marshall  also ;  and 
that  none  in  fa6l  did  take  place.  Consequently  it  is 
manifest,  that  unless  we  believe,  contrary  to  all  proba- 
bility, and  to  the  belief  and  strong  impressions  of  Mar- 
shall himself,  that  Randolph  went  to  the  judge's  lodg- 
ings before  him,  we  must  admit  t/iathis  testimony^  as 
well  as  that  of  Kaftdolph,  is  in  fiat  contradi6lion  to  the 
testimony  of  Heath. 

Tq  this  double  contradiction  we  must  add,  the  ex- 
treme  improbability  of  the  fact  itself.  A  judge  having 
a  design  to  pack  a  jury,  for  the  purpose  of  procuring 
the  conviction  of  a  person,  whose  supposed  offence  was 
intimately  connected  with  the  political  struggle,  in 
which  the  country  was  then  so  warmly  engaged  ;  about 
to  execute  this  design,  at  the  place  where  the  prosecu- 
tion had  excited  the  greatest  irritation ;  surrounded  on 
all  sides,  and  watched  at  every  moment,  by  those  whom 
he  knew  to  have  most  zealously  espoused  the  cause  of 
the  supposed  offender  ;  and  entering  into  a  corrupt 
combination  with  the  marshal,  for  the  purpose  of  car* 
rying  this  criminal  design  into  effect ;  a  judge  in  these 
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circumstances  and  mih  these  views,  developes  his  plan 
to  a  perfect  stranger ;  whom,  if  he  had  known  any 
thing  of  him,  he  must  have  known  to  be  perfedly  de- 
voted to  the  political  friends  and^supporter^  of  the  party 
accused!     Sir,  the  thing  is  incredible.     The  judge 
must  have  been  a  fool,  a^  well  as  a  knave,  to  act  in  thi^ 
manner.      Conspiracy,    sir,. seeks  darkness  and  not 
light*     Its  plots  are  formed  in  secret  comers.     Its  com- 
munications  are  wrapt  up  in  cyphers,  or  conveyed  in 
cautious  whispers.     Had  the  respondent  intended  to 
hold  such  a  conversation   with  the  marshal,  he  would 
have  waited  till  Heath  was  gone,  would  then  have  drawn 
his  accomplice  into  one  t>f  those  dark  hiding  places 
which  conspirators  love,  and  there  would  have  mutter* 
ed  his  corrupt  orders.'    If  the  words  which  Heath  re- 
lates had   been  spoken,  the  single  circumstance,  that 
they  were  spoken  openly  in  his  presence,  would  be  suf- 
ficient to  prove,  that  they  were  nothing  more   than  a 
foolish  jest,  devoid  alike  of  criminal  intent  and  serious 
meaning.     It  is  indeed  possible  that  Heath  may  have 
heard   the  respondent  utter   some  inconsid^ate  jest, 
about  democrats  on  the  jury,  which  his  zeal  led  him  to 
mistake,  for  a  direction  to  the  marshal  to  strike  them 
off.     I  am  desirous  of  supposing,  that  something  of 
this  sort  may  have  happened :  for  I  can  see  no  other 
way  of  rescuing  this  man  from  the  imputation  of  wil- 
ful false   swearing ;  which  it  would  be  most  painful  to 
see  fis^ed  on  any  person,  and  especially  on  one  who  has 
filled  an  honorable  station  under  the  government  of  hb 
country. 

^  Before  I  quit  the  subjcft  of  Heath's  testimony,  let 
me  be  permitted,  Mr.  President,  to  ask  why,  if  it  was 
believed,  it  was  not  takefra  year  ago,  when  witnesses 
were  convened  from  all  parts  of  the  continent,  and  the 
testimony  was  collected  on  which  these  articles  of  im. 
peachment  were  founded  ?  It  must  have  been  well 
known  at  that  time  ;  for  he  has  declared  that  he  men- 
tioned the  fadl  to  Hugh  Holmes,  Merri wether  Jones, 
and  some  others,  as  soon  as  it  happened  ;  and  to  a 
l^reat  many  persons  afterwards.  Had  this  testimony 
then  been  taken,  and  presented  to  the  public^  with  the 
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rest  of  the  evidence,  we  might  have  been  prtfparecf  to 
contradict  or  explain  lU  I  will  ask  why  the  honorable 
managers  have  not  summoned  some  of  those  persons, 
to  whom  this  story  was  related  by  Heath,  and  who 
might  have  corroborated  or  refuted  his  testimony  ? 
Those  persons  were  fully  within  their  reach.  Nay ! 
the  minutes  of  this  court  shew,  that  Mr.  Hugh  Holmes 
has  actually  been  summoned  ;  and,  if  I  am  rightly  in- 
formed, he  has  attended  for  three  days  past.  Why  is 
he  not  produced  ?  I  will  not  undertake  to  account  for 
this  omission ;  bdt  I  will  say,  that  if.Heath's  testimony 
was  believed,  it  ought  to  have  been  taken  at  first,  so  as 
to  give  us  an  opportunity  of  investigatiiig  it  fully  ;  and 
that  it  appears  probable,  that  the  managers  would  have 
adduced  the  witnesses  who  were  certainly  in  their  reach, 
'  to  corroborate  Heath,  did  they  not  apprehend  a  con- 
trad](^ion  instead  of  a  corroboratidn. 

So  much  for  the  proofs  adduced,  of  a  previous  cor- 
rupt intention  in  the  respondent,  to  procure  the  con- 
viction  of  Callender.  Weak  as  they  are  in  themselves, 
and  broken  by  the  opposing  testimony,  let  us  complete 
their  overthrow,  by  bringing  against  them  the  proofs 
which  the  evidence  exhibits,  of  a  disposition  full  of 
justice  and  humanity.  It  is  written  that  *'by  their 
fruits  ye  shall  know  them.'*  Let  us  then  look  to  the 
fruits.  Let  us  examine  the  conduft  of  the  respondent 
towards  Callender,  throughout  the  trial  ;  and  enquire 
whether  it  bears  the  marks  of  a  disposition  to  op- 
press. 

And  first,  let  us  oppose  conversation  to  conversati- 
on ;  the  conversation  with  William  Marshall  about  the 
jury  to  those  with  Mr.  Mason  and  Mr.  Triplett.  Wil- 
liam Marshall  has  informed!  us  that  the  judge,  having 
heard  the  name  of  Mr.  Giles  mentioned  in  court,  en- 
quired if  that  was  the  celebrated  Mr.  Giles,  member  of 
Congres  ;  that  he  afterwards  asked  the  witness  whether 
it  was  probable  that  Mr.  Giles  would  remain  in  Rich- 
mond, till  the  trial  of  ('allender ;  and  afterwards  added 
that  he  should  wish  Mr.  Giles  to  be  on  that  jury  ;  and 
indeed,  if  it  were  proper  for  him  to  give  any  intimation 
to  the  marshal  respeding  the  jury,  would  requestiiim 
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to  compose  it  entirely  of  persons,  who  agreed  with 
Callemler  in  political  opinions.  What  is  to  be  inferred 
from  this  conversation?  That  he  wished  to  convift 
Callender  ?  No.  But  that  as  he  knew  the  case  to  have 
excited  strong  party  feelings,  he  wished  the  person  ac- 
cused  to  have  a  trial  which  would  silence  clamor,  and 
preclude  all  suspicion  of  improi>er  bias  ;  so  that  a  con- 
viction,  should  one  take  place,  being  free  from  the  im- 
putation of  party  vengeance,  might  operate  more 
strongly  as  an  example,  to  check  the  licentiousness  of 
the  press.  Surely  this  motive  was  humane  towards 
the  party  accused,  and  highly  patriotic  as  it  respe£lted 
the  public. 

When  Callender  was  taken,  the  respondent,  instead 
of  committing  him  to  prison,  as  he  might  have  done, 
there  to  wait  till  bail  should  be  offered,  manifested  the 
utmost  readiness  to  let  him  go  out  and  seek  for  bail, 
and  an  anxious  solicitude  that  he  should  find  it.  In- 
stead of  demanding  bail  in  a  large  sum,  one,  two  or 
three  thousand  dollars  for  instance,  which  it  was  in  his 
power  to  do,  he  demanded  only  what  Callender  himself 
declared  that  he  could  give  ;  and  bail  was  actually 
taken,  in  the  very  moderate  sum  of  two  hundred  dol» 
lars. 

Alter  the  counsel  of  Callender  had  been  most  pro- 
perly over-ruled,  on  legal  grounds^  in  their  attempts  to 
obtain  a  contniuance  ;  the  respondent,  being  obliged 
to  refuse  the  continuance,  for  which  no  sufficient  ground 
was.  laid,  humanely  offered  to  postpone  the  trial,  for 
weeks  and  months,  for  the  accommodation  of  the  tra- 
verser  and  his  counsel.  When  this  was  refused,  he 
postponed  it  from  day  to  day,  as  long  as  they  desired, 
to  give  the  witnesses  who  were  within  reach  an  oppor- 
tunity of  coming  in  ;  and  offered  to  issue  attachments 
for  those  who  did  not  appear,  which  would  have  in- 
duced necessarily  a  further  delay. 

And,  lastly,  when  Calbnder  was  convidled,  and 
thus  placed  completely  within  the  power  of  the  court, 
tlic  respondent,  instead  of  going  to  die  utmost  verge  of 
the  law,  in  the  severity  of  punislvnent,  fined  him  only 
one  tenth  of  the  sum^  and  imprisoned  him  only  for  but 
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little  more  thail  a  third  of  the  time  Vi4iich  the  lawaf- 
lowed*  The  sum  limited  by  law  was  two  thonssokd 
dollars  ;  and  the  fine  imposed  was  two  hundred.  The 
term' of  imprisonment  which  the  law  allowed,  was  two 
years,  and  the  time  fixed  by  the  court  was  nine  montlis. 

Are  these,  Mr.  President,  the  fruits  of  a  disposition, 
oppressive  and  corrupt  ?  Again  I  say^  if  this  be  op- 
pression, God  grant  that  I  and  mine  may  ncre^  be 
otherwise  oppressed. 

It  is  urged  against  the  respondent,  under  the  second 
charge,  that  he  refused  to  let  the  indictment  be  read  to 
the  jury,Vhen  it  was  requested  by  Callendcr's  coun- 
BcK  Why  did  they  wish  the  indidlmentto  be  read? 
It  was,  they  tell  us,  for  the  purpose  of  making  known 
to  John  Bassett  and  the  other  jurors  before  they  were 
sworn,  the  nature  of  the  charges  ;  and  thereby  enabling 
them  to  declare  whether  they  stood  indifferent,  or  had 
made  up  and  expressed  an  opinion  as  to  the  matter  in 
issue.  But  John  Basset  has  informed  us,  that  when  the 
question  whether  he  had  formed  and  expressed  an  opi- 
nion was  put  to  him,  he  was  perfedly  apprized  of  the 
nature  of  the  charges,  and  knew  that  Callender  was 
indided  under  the  seditibn  law,  for  printing  and  pub- 
lishing "  The  Prospea  Before  Us.*'  -  As  to  the  other 
jurors,  it  is  in  evidence  that  before  the  questioa  was 
propounded  to  them,  the  respondent  explamed  to  them 
fully  the  subjefl  and  obje6l  of  the  prosecution,  and 
the  nature  of  the  issues  which  they  were  called  upon  to 
try.  Where  then  was  the  necessity,  where  would  have 
been  the  use  of  reading  the  indi£tment  ?  It  could  have 
informed  John  Basset  of  that  only  which  he  knew  be- 
fore ;  and  the  other  jurors  of  that  which  the  re^)on- 
dcnt  explained  to  them,  much  better  than  they  could 
have  understood  it,  by  merely  hearing  a  long  indicV 
ment  read  in  court.  Thes  objeft  of  the  counsel,  they 
say,  and  certainly  the  only  proper  object,  wa» 
to  inform  the  jury.  The  jucjge  took  a  shorter  and 
much  more  effcflual  method  of  attaining  the  obje£l. 
He  clearly  and  fully  stated  to  the  jury  the  matter  m  is- 
sue, the  points  in  dispute,  and  the  legal  principles 
which  ought  to  govcra  their  determination.      He  told 
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them  that  Callender  was  indiCted  for  printing  or  pub*' 
lishing  certain  libellous  matter,  extracted  from  ^*  TIiq 
Prospeft  Before  Us ;"  that  he  must  be  proved  to  be  the 
author  or  publisher  of  that  book ;  that  the  passages 
stated  in  the  indictment  must  appear  to  be  contained 
vtfT^a/rm  in  the  book/ and  to  be  false,  scandalous  and 
malicious  ;  and  that  the  book  must  appear  to  have  been 
puUished  with  intent  to  defame  the  President  of  the 
United  States,  and  to  bring  him  into  disrepute  and  con« 
teitipt«  All  this  he  iuUy  explained  to  the  jurors,  be- 
fore the  question  was  propounded  to  ihem.  Will  any 
one  say  mat  all  this  could  have  been  as  clearly  under- 
stood by  the  jury,  from  simply  hearing  the  indi(^ment 
read  ?  And  is  a  judge  to  be  censured,  because,  instead 
of  consuming  the  time  of  the  court  in  reading  a  long 
indidment,  he  took  a  shorter  and  more  effedlual  method 
of  attaining  the  only  proper  obje£t  that  could  be  attain- 
efl  by  the  reading  ? 

As  to  the  main  point  of  the  second  charge,  the  over* 
ruling  of  Mr.  Basset's  supposed  objection  to  serving  on 
the  jury,  I  leave  the  leg^l  correctness  of  that  decision 
where  it  has  been  placed  by  the  tes(timony  of  Mr.  Bas« 
set  himself,  and  by  the 'very  learned  arguments  of  my 
two  colleagues^  who  took  up  this  part  of  the  case.  But 
admitting  it  for  a  moment  to  be  incorrect^  it  is  not  im» 
peachable,  unless  it  proceeded  from  an  improper  mo« 
tive.  And  what  evidence  of  an  intention  to  oppress,  or 
other  improper  motive  does  it  furnish  ?  The  respon- 
dent  did  not  know,  and  had  no  means  of  knowing  the 
political  opinions  of  Basset.  And  if  he  had  known 
them,  they  could  have  furnished  no  reason  for  a  parti« 
cular  wish  to  retain  that  gentleman  on  the  jury*  It 
would  have  been  very  easy  to  find  another  juror  of  the 
^me  opinions,  who  would  have  answered  the  purpose 
equally  well.  It  is  in  evidence  that  the  city  of  Rich*- 
mond,  where  the  court  sat,  and  from  whence  a  new 
juror  must  have  been  summoned  had  Basset  been  excus- 
ed, abounded  with  persons  of  the  same  politics.  Why 
then  commit  a  crime,  from  which  it  was  manifest  that 
no  advantage  could  have  been  derived  ? 
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Stress  has  also  been  laid  on  the  question  propounded 
tethe  jurors  in  this  case  ;  **  whether  they  had  formed 
arid  delivered  an  opinion  on  the  charges  in  the  indict- 
ment ?**  But  this  question,  it  will  be  recollected,  was 
the  same  which  had  been  settled  in  the  case  of  Fries, 
aft^r  much  deliberation.  This  appears  by  the  testimo. 
ny  of  Mr.  Rawle.  If,  therefore,  it  were  an  improper 
question,  it  would  furnish  no  proof  of  improper  inten- 
tions against  Callender  ;  since  it  merely  followed  a  pre- 
cedent, which  was  established  without  the  least  refer- 
ence to  his  case  :  a  precedent  too,  in  which  judge  Pc- 
ters  concurred ;  and  allho'  judge  Peters  was»  I  pre- 
sume, included  in  the  general  charge  of  imbecihty  of 
character,  advanced  against  the  district  judges  by  the 
honorable  manager  who  opened  the  prosecution,  he 
has  never  been  charged  with  a  deficiency  in  legal  know- 
ledge. 

It  has  moreover  been  proved  undeniably,  by  my  two 
learned  colleagues  who  discussed  this  charge,  that  this 
question,  as  propounded  to  the  jurors  in  the  case  of 
Callender,  was  a  great  relaxation  of  the  law,  in  favor 
of  the  traverser.  It  was  therefore  an  indulgence  in- 
stead of  an  aft  of  oppression ;  and  adds  one  more  to  the 
numerous  proofs  displayed  by  the  respondent  in  this 
case,  of  a  disposition  full  of  humanity  and  kindness 
towards  the  party  accused. 

Under  the  third  charge,  which  is  founded  on  the  re- 
jeftion  of  Col.  Taylor's  testiinony,  it  has  been  con- 
tended  by  the  honorable  managers,  that  the  respondent 
rejected  this  testimony  without  knowing  what"  it  was. 
But  this,  sir,  is  an  utter  mistake.  No  part  of  Col. 
Taylor^s  testimony  was  rejetfted  except  what  related  to 
the  three  questions  stated  by  the  counsel  for  Callender. 
From  any  thing  that  appears  we  cannot  conclude,  that 
any  other  testimony  xyhich  Col.  Taylor  might  have 
been  able  to  give,  would  have  been  rejcflecl.  It  was 
not  suggested  that  he  could  give  any  other,  and  there 
was  no  question  about  any  other.  Into  the  legal  cor- 
rectness of  rejefting  those  questions,  it  is  not  necessary 
for  me  to  enquire.  That  point  [  most  cheerfully  leave 
to  be  decided  on  the  very  learned  and  conclusive  argu^ 
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inentsof  my  two  colleagues.  Bat  I  will  request  th 
indulgence  of  this  honorable  court,  while*  I  advert,  a 
briefly  as  possible,  to  some  of  those  consideration 
which  shew  conclusively  to  my  mind,  that  admittini 
the  decision  on  this  doubtful  and  difficult  point  of  law  t 
liave  been  incorrefV,  it  could  not  have  proceeded  fron 
improper  intention. 

And  here  let  me  remark,  that  the  respondent  couL 
not  have  been  ignorant  of  Col.  Taylor's  high  standinj 
and  chara6\er  in*  the  state  of  Virginia,  of  the  influcnc 
attached  to  his  name  and  his  opinions,  or  the  resent 
ment  which  must  in  all  probability  be  excited,  by  an 
a€i  of  oppression  or  impropriety,  whereof  he  might  ii 
any  degree  be  considered  as  the  objefiV.  The  respon 
dent  could  not  be  ignorant  of  the  state  of  irritatio 
which  then  existed,  in  that  part  of  the  nation,  on  th 
siibjedt  of  the  sedition  law ;  nor  of  the  extreme  oflFenc 
which  must  be  given  by  any  conduct  of  the  court,  hav 
ing  or  capable  of  receiving  the  appearance  of  oppres 
sion,  under  that  law.  He  could  not  be  ignorant  that  t 
reject  CoL  Taylor's  testimony  was  extremely  capabl 
of  receiving  diat  appearance,  and  could  hardly  fail  t 
assume  it  in  the  state  of  personal  and  political  feclinj 
which  then  existed.  He  is  admitted  on  all  hands  to  b 
a  man  of  sense :  and  would  a  man  of  sense,  withou 
some  strong  motive,  commit  deliberately  a  crime,  s 
likely  to  bl6w  up  a'flame  of  resentment  against  himsell 
and  those  with  whom  he  was  connefted  i 

What  motive  could  the  respondent  have  for  rejed^inj 
improperly  this  testimony  ?  To  secure  (he  conviflio 
of  Callciider  ?  No :  for  he  was  equally  sure  of  tha 
without  the  rejeftion — Col.  Taylor's  testimony  applie 
to  but  one  charge,  and  there  were  nineteen  others  un 
defended.  If  then  he  rejected  this  testimony,  know 
ing  it  to  be  proper,  he  committed  without  motive  or  ob 
jct\i  the  crime  the  most  likely  to  heap  odium  on  him 
self,  and  to  bring  disgrace  and  ruin  on.  the  party  wit 
which  he  was  conneded. 

Had  he  been  aifluatcd  by  a  criminal  intention  to  op 
press  Callcnder^  it  is  far  more  probable  that  he  woul 
have  received  this  testimony,  believing  it  to  be  impfc 
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per,  than  that  he  would  have  rejected  it,  belicYing  itta 
be  proper,  A  judge  capable  of  acting  deliberatdy  un- 
der  the  influence  of  such  a  design,  must  be  as  regard- 
less of  the  law  as  of  his  oath.  His  considering  the 
testimony  as  illegal  would  not  prevent  him  from  receiv- 
ing it,  if  receiving  it  could  serve  his  purpose  better 
than  its  rejection.  In  this  case  it  would  have  served 
his  purpose  better.  To  reject  it  gave  him  no  additional 
hold  on  Callender,  who  was  placed  completely  in  his 
power  by  the  nineteen  undefended  charges ;  but  to  re- 
ceive  it  would  throw  a  cloak  of  fairness  and  humanity 
over  his  conduct,  under  cover  of  which  he  might 
more  safely  and  more  fully  gkit  his  vengeance.  The 
.  more  he  had  saved  appearances  in  this  respect,  the 
more  safely  might  he  have  indulged  his  vindictive  tem- 
per afterwards. 

But  it  is  clearly  proved,  by  his  requesting  the  district 
attorney  to  consent  to  this  evidence,  that  he  was  actu- 
ated  not  by  a  wish  to  exclude  it,  but  by  a  conscientious 
belief  that  il  was  illegal  and  inadmissible.  This  re- 
quest may  perhaps  be  represented,  and  I  think  already 
has  been,  as  a  mere  cloak  ;  as  an  artful  subterfuge,  to 
escape  from  the  indignation  which  he  saw  rising.  But 
how  does  this  agree  with  the  character  of  open  and 
high-handed  violence,  which  the  honorable  gendemea 
attribute  to  the  respondent  ?  How  does  it  agree  with 
that  incautious  openness  in  his  conversation,  that  indis. 
creet  promptness  in  his  condud,  almost  amounting  to 
precipitation,  which  appear  throughout  to  enter  es- 
sentially  into  his  charaacr  ?  And  had  he  been  thus  ar- 
tificial, thus  capable  of  throwing  an  hypocritical  cloak 
of  candor  Over  his  wickedness,  must  he  not  have  per- 
ceived that  his  true  policy  confiisted  in  receiving  the 
testimony  without  regard  to  its  illegality. 

If  there  could  remain  any  doubt  as  to  the  correct- 
t»ess  of  his  motives  in  rejecting  this  testimony,  it 
^vould  be  removed  by  his  offer  to  submit  the  question  to 
^he  judges  of  the  Supreme  Court,  and  to  respite  the  sen- 
r^nce  until  their  opinion  could  be  known  :  the  traverser, 
f^.1  the  mean  time,  remaining  at  large  on  baih  l\  ^^ 
J^listinctly  stated  by  Mr.  Robertson  and  Mr.  WiUia© 
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Marshall,  that  this  offer  was  made  in  reference  to  the 
decisionof  this  point.  We  have  had  indeed  some  ca« 
villing  about  bills  of  exceptions  in  criminal  cases* 
Perhaps  the  judge  may  have  expressed  himself  inaccu* 
rately*  He  may  have  spoken^  of  a  bill  of  exceptions 
instead  of  a  case  stated ;  or  he  may  have  been  misun- 
derstood by  the  witnesses  in  this  particular.  .But 
it  is  unquestionably  proved,  that  in  substance  he  offer- 
ed to  submit  the  question »  whether  this  testimony  waa 
properly  rejccted^or  not,  to  the  revision  of  all  the  judg- 
es of  the  Supreme  Court ;  to  let  the  sentence  await  tbe 
result  of  their  deliberations  ;  and  to  grant  a  new  trial, 
if  they  should  think  the  decision  erroneous.  It  is  well 
known  to  every  lawyer,  thataltho'  no  writ  of  error  or 
bill  of  exceptions  lies  in  criminal  cases,  yet  it  is  the 
usual  practice  in  England  as  well  as  in  America,  when 
any  new  and  difficult  point  arises  in  a  criminal  trial,  to 
state  it  for  the  consideration  of  a  superior  court,  and  to 
respite  thejudgment  till  the  decision  of  that  court  can 
be  had.  The  point  in  such  cases  is  regularly  argued  by 
counsel,  before  the  superior  court ;  to  whose  decision 
the  judgment  of  the  inferior  court  is  made  to  conform. 
It  is  also  k/iown  that  a  new  trial  may  be  granted  in  a 
criminal  case,  where  there  is  a  conviction,  tho'  not 
wh^re  there  is  an  acquittal.  What  the  respondent  of- 
#fered  in  this  case,  might  therefore  have  been  done;  and 
he  went  further.  He  offered  t»o  assist  Callender'scoun^ 
sel  in  doing^^it.  He  offered  them  the  assistance  of  his 
legal  knowledge  and  experience,  in  framing  the  case  to 
be  stated  on  the  record,  for  the  consideration  of  the 
Supreme  court*  This  appears  from  the  testimony  of 
Mr.  William  Marshall.  It  is  not  for  me  to  decide  or 
enquire  why  these  offers,  and  all  the  others  made  by  the 
respondent  in  this  trial  of  Callender,  were  contemptu- 
ously rejected  by  his  counsel.  It  is  enough  for  me 
that  the  offers  were  made  ;  and  that  the  conduct  of  my 
honorable  client  in"  making  them,  taken  in  connexion 
with  the  otlier  circumstances  which  have  been  noted, 
proves  beyond  all  possibility  of  doubt,  that  however 
erroneous  in  point  of  law  his  rejection  of  Col.  Taylor^s 
lestiinopy  may  have  beep,  it  proceeded  from  his  ho- . 
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t  judgmeot,  and  not  from  a  corrupt  intentioq  to  op^ 
ss. 

'.  come  now,  Mr.  President,  to  notice  some  of  tHe 
irges  embraced  by  the  ft)urth  article  :  and  first  0\e 
isal  to  continue   the   case  of  Callendei   till  the  next 
m*     To  prove    the  correctness  of  this   refusal,  ia 
nt  of  law,  I  desire  no  better  authority  than  that  pro- 
:ed  by  the  honorable  managers  thembclves,  from  6, 
3on's  Abridgement,  new   edition,  page  6.^2      It  is 
re  laid  down,  on  the  authority  of  Tidd's  pra6licc» 
),  3  Burrows,   1514,  and    1  Black.  Rep.  436,  that 
where  there  is  no  cause  of  suspicion,  the  affidavit  to 
:  off  the  trial,  on  account  of  the   absence  of  a  mate;. 
i  witness,  is  sufficient  in  the  common  form  :  namely, 
t  the  person  absent  is  a  material  witness,  without 
ose  testimony  the  defendant  cannot  safely  proceed  to 
l1  ;  that  he  has  endeavored   without  eflfc^l  to  get  him 
>p(ena'd,  but   that   he  is  in  hopes  of  procuring  his 
are  attendance.     But  if  there  be  any  cause  of  suspi- 
n,  the  court  should  be  satisfied  from  circumstances, 
t,  tlut  the  person  absent  is  a  material  witness ;  se- 
tdly,  that  the  party  applying  has  not  been  guilty  o£ 
laches  ;  and  thirdly,  that  he   is  in  reasonable  ex- 
tation  of  being  able  to  procure  his  attendance  at  some 
are  time.'*     Here  it  appears  that  even  where  there 
o  cause  of  suspicion,  that  is,  no  cause  for  suspecting  . 
t  the  application   for  a  continuance  is  made  merely 
the  purpose  of  delay,  still  the  affidavit  must  state, 
t  the  party  applying  for  the  continuance,  *'  is  in  hopes 
procuring  the   future  attendance   of  the  witness." 
2  affidavit  in  Callendcr's  case  is  contained  in  the  ex- 
it, No.  5,  filed  with  the  answer.     Let  it  be  examin- 
and   contrasted    with   this   authority.     It   will  be 
^d  to  contain  no  such  statement ;  and  is,  therefore, 
rly  insufficient,  even   had  the  case   been  free  froni 
)icion  of  afrc6\cd  delay.     But  is  it  possible  for  any 
to  say,  that  it  was  free  from  such  suspicion,  after 
ng  heard  the  testimony  delivered  at  this  bar  I     Has 
he  leading  counsel   for  Callendtr,  who  filed  the  af- 
it,  and  made  the  motion  for  a  continuance,  impU- 
acknowlcdgcd  that  his  sole  objccl  was  delay  ?  Ua^ 
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lie  not  acknowledged  that  he  knew  Callepder  fo  be  inca* 
pable  of  defence^  on  any  other  ground  than  theuncon* 
fitiiutionality  of  the  sedition  law ;  and  consequently 
that  he  knew  the  absent  vdtnesses  to  be  unnecessary^ 
ftnd  wns  as  well  prepared  W  trial  wi^thbut  them^  as  he 
could  be  with  them  ;  since  nothing  that  they  could 
prove^  cpuld  have  any  effeft  on  that  question  ?  Has 
he  not  expressly  declared,  that  one  great  objc6l  which 
he  had  in  wishing  for  the  continuance,  was  to  get  the 
trial  before  a  different  judge  ?  And  when  this  is  ad« 
mitted  by  the  learned  gentleman  himself  to  have  been 
the  truth,  was  it  very  unnatural  that  the  respondent 
should  suspe6t  it  ?  If  he  had  grounds  for  suspe3ing  it, 
of  which  he  was  to  judge,  the  authority  inf(»ins  us 
that  there  ought  to  have  been  cifcumstances  stated  by 
the  affidavit,  sufficient  to  satisfy  him  that  the  absent 
Witnesses  were  material,  and  that  the  party  applying 
was  in  reasonable  expeflation  of  being  ablf  to  procure 
their  attendance  at  some  other  time.  No  such  expec- 
tation is  stated  in  the  affidavit,  which  was  clearly  insuf- 
ficient on  that  ground :  and  a  comparison  of  ii  with  the 
indidtment*  plainly  shews,  that  the  absent  witnesses 
were  not  material. 

I'he  learned  managers  are  therefore  entitled  to  our 
thanks,  for  furnishing  us  with  an  authority  which  con- 
clusively establishes  our  case* 

But  admitting  the  respondent  to  have  decided  incor- 
re(5lly,  in  refusing  this  continuance,  where  is  the  evi- 
dence of  improper  intention  ?  If  it  were  an  honest  er- 
ror in  judgment,  he  is  free  from  blame.  And  how  can 
we  doubt  the  uprightness  of  his  intentions,  when  we 
recolle6l  that  although  he  considered  himself  unautho- 
rised to  grant  a  continuance  till  the  next  term,  be- 
cause it  was  not  a  matter  of  mere  discretion,  and  no 
legal  ground  for  it  was  in  his  opinion  shewn,  he  yet 
offered  a  postponement  ^or  six  weeks,  which  it  was  in 
his  power  to  grant  without  legal  cause  ?  This  offer  t6 
postpone  for  six  weeks,  which  throws  so  strong  a  light 
of  upright  intention  and  humane  indulgence,  on  the 
whole  conduft  of  the  respondent,  has  been  forgotten 
by  Mr/  Hay  ;  but  fortunately  for  us  it  is  remembered 
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distinftly  by  three  or  four  most  respedable  i^itnessef, 
and  especially  by  Mr.  Edmond  Lee  and  Mr.  WiUiain 
Marshal).  There  can  be  no  doubt  of  the  facl.  It  u 
even  manifest  that  three  or  four  months  would  have  beeA 
allowed^  had  they  been  asked  for.  To  give  six  wet:ks 
would  have  made  it  necessary  for  the  judge  to  return 
home,  in  order  to  hold  the  court  in  Delaware  i  and 
when  he  had  returned,  it  would  have  been  more  agreea- 
ble and  convenient  to  remain  some  time  at  home,  than 
to  hurry  immediately  back  to  Richmond,  in  order  to 
hold  the  court  at  the  end  of  six  weeks.  How  is  this 
humane  and  accommodating  offer  to  postpone,  at  a 
great  inconvenience  to  himself,  to  be  reconciled  with  a 
corrupt  disposition  to  oppress  Callender  ?  And  Fhy 
should  the  respondent  refuse  to  continue  the  case  till 
the  next  term,  which  would  have  exposed  him  to  no 
inconvenience  or  trouble,  and  yet  offer  to  postpone  it 
for  six  weeks,  at  the  expence  of  a  new  journey  to  Rich- 
mond ?  It  could  have  bdn  for  no  other  reason,  than  a 
belief  that  he  was  obliged  by  the  law  to  refuse  the  con- 
tinuance, and  a  desire  to  indulge  the  traverser  and  his 
counsel,  as  far  as  the  rules  of  law  would  permit. 

Here  again  I  forbear  to  enquire  into  the  motives  of 
Callender^s  counsel,  for  refusing  this  indulgence,  by 
which  they  would  have  comj^letely  gbtained  ail  the  legal 
and  proper  objedls  of  a  continuance*  With  tlieir  mo- 
tives we  have  nothing  to  do.  It  is  into  the  motives  of 
the  judge  alone  that  we  are  bound  to  enquire  ;  and  of 
the  puiity  of  them,  this  offer  so  indulgent  and  humane, 
and  so  unaccountably  rejefled,  leaves  no  doubt. 

As  to  the  rude,  unusual,  and  contempiuous  expres- 
sions, which  are  charged  under  the  fourth  article,  and 
have  been  detailed  by  one  of  the  witnesses  lor  the  prose- 
cution, it  is  material  to  remark,  how  different  an  im- 
pression these  expressions  made  on  different  persons, 
according  to  the  various  states  of  mind  in  which  they 
were  heard.  Mr.  Hay  was  so  highly  irritated,  as  to 
construe  a  bow  into  an  affront.  There  had  been  much 
mirth  at  his  expence,  in  which  Col.  Taylor  tells  us  that 
he  did  not  at  all  partake  ;  and  he  thought  these  expres* 
sions  rude  and  contemptuous.     To  Col.  Taylor,  who, 
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though  perhaps  not  inclined  to  view  the  respondent's 
conduct  with  very  favorable  eyes,  had  not  the  same 
causes  of  irritation  with  Mr.  Hay,  and  was  far  more 
cool,  they  appeared  in  the  less  exceptionable  light  of 
**  imperative,  sarcastic  and  witty,"  Mr.  Gooch  may 
be  considered  perhaps  as  favorably  inclined  towards  the 
respondent,  but  has  shewn  no  disposition  to  extenuate 
hiscondufl  ;  and,  he  regarded  these  expressions,  as 
mere  eftorts  on  the^part  of  the  respondent  to  shew  his 
wit.  Wit,  I  allow,  has  nothing  to  do  on  the  bench. 
If  a  judge  should  happen  to  pojssess  it,  attempts  to  dis# 
play  it  in  the  discharge  of  his  ofScial  functions,  would 
perhaps  be  unbecoming,  or  even  improper ;  but  cer- 
tainly not  criminal.  To  Mr.  Basset,  who  appears  to  be- 
of  a  warmer  temperament,  and  whose  feelings  seem 
to  lean  towards  the  respondent,  those  expressions  ap- 
peared to  be  firm  without  being  imperative,  and  face- 
tious but  not  sarcastic.     And   is  criminalitv  to  be  in- 

» 

ferred  from  afls  which  thus  receive  their  hue,  not  from 
any  thing  in .  themselves  perceptible  to  this  honorable 
court,  but  from  the  chara£kers,  the  feelings,  and  the 
modes  of  thinking  of  those  who  relate  them  ?     If  so, 
then  innocence  and   guilt  must  depend  not  on  the  con- 
duct of  the  accused,  but  on  the  temper  and  discern<- 
ment  of  the  witnesses.     The  chief  justice  of  the  Uni- 
ted States,  who  was  present  during  all  these  transacti- 
ons, saw  nothing  improper  or  unusual  in  the  condu£); 
of  judge  Chase.     These  expressions,  which  so  forcibly 
struck  the  heated   and  angry  mind  of  Mr.  Hay,  con- 
.  veyed  no  idea  oi  impropriety  to  the  mind  of  the  chief 
justice  ;  a  gentleman  as  remarkable  for  the  delicacy  of 
his  manners,  as  for  quick  discernment  and  sound  under- 
standmg.     Mr.  l^dmund  Randolph  was  in  court  during 
a  great  part  of  Callender's  trial,  and  he  perceived  in  the 
condu8;  of  the  court,  nothing  rude,  unusual,  or  indi- 
cative of  a  disposition  to  oppress.     I  appeal  to  all  who 
have  the  pleasure  of  knowing  that  gentleman,  whether 
such  condudl  could  have  taken  place  without  arresting 
his  attention.     So  remarkable  himself  for  urbanity  of 
manners,  and  corredlness  of  personal  deportment,  he 
must  have  been  shocked  by  so  glaring  a  departure  from 
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them,  in  a  judge,  seated  on  the  bench.  That  livel^r 
and  insiinflive  sense  of  propriety,  which  forms  t\\e 
basis  of  refined  good  breeding,  \vould  have  made  him 
feelingly  alive  to  such  a  departure,  in  such  a  place,  firom 
that  line  of  conduct  which  decorum  no  less  than  dutj 
prescribes  to  a  judge.  On  those  ^finely  attuned  nerves, 
which  render  him  the  deKght  of  every  social  circle 
where  he  appears,  expressions  rude  aiid  contemptuous, 
would  have  grated  most  Iiarshly,  and  would  have  made 
an  impression  not  to  be  forgotten.  Yet  Mr.  Randolph 
remembers  no  such  expressions. 

And  we  find  no  less  difference  between  the  different 
witnesses,  respefling  the  specific  terms  of  chose  expres* 
sions,  than  respeding  their  general  chara6ter.  Of  this 
one  instance  may  suffice.  Mr.  Hay  has  stated  that  the 
respondent  interrupted  Mr.  Wirt,  and  rudely  and  pe- 
remptorily ordered  him  to  sit  down.  The  expressions 
which  this  witness  attributes  to  the  respondent,  oa 
tliis  occasion,  are,  **  sit  down^  sir;"  ttan  which  the 
language  furnishes  none  more  harsh  or  indecorous. 
But  from  the  testimony  of  Mr.  Robertson,  a  disinte- 
rested spectator,  who  took  down  in  short  hand  all  that 
passed  at  the  trial,  it  appears  that  the  expressions  ad- 
dressed to  Mr.  Wirt,  were,  **  please,  sir,  to  be  seated." 
And  Mr.  Gooch,  who  attended  the  trial  for  the  express 
purpose  of  observing  all  that  passed,  states  that  the 
respondent,  being  about  to  deliver  an  of^inion  while 
Mr.  Wirt  was  up,  said  to  that  gentleman,  *'  please, 
sir,  to  take  your  seat.*'  Thus  it  is  that  passion  dis- 
torts every  objecl  to  the  view,  magnifies  mole  hills  into 
mountains,  and  converts  the  most  complaisant  phrases 
into  '*rude,  unusual,  and  contemptuous  expressions/^ 
To  the  heated  imagination  of  Mr.  Hay,  the  expressions 
which  he  has  detailed  no  doubt  aj^peared  in  that  light ; 
but  this  honorable  court  will  be  guided,  not  by  the  ex- 
aggerated  and  distorted  views  presented  to  his  irritated 
mind,  but  by  the  testimony  of  those  calm  and  dispassi- 
onate witnesses,  who  were  able  to  view  the  subject 
through  an  unclouded  medium. 

Let  me  now,  Mr.  President,  be  indulged  in  one  or 
two  remarks  respecting  the  interruptions  of  counsel/ 
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which  form  one  of  the  charges  under  this  article.  Mr. 
William  Marshall  has  told  us  that  he  remembers  a  case, 
in  which  counsel  were  more  frequently,  interrupted  by 
jncige  Iredell,  than  they  were,  on  this  occasion,  by  the 
respondent.  We  all  know  the  character  of  that  enit« 
nentand  excellent  judge,  whose  just  eulogium  the  ho- 
norable managers  have  pronounced  at  this  bar^  and 
whose  example  they  have  set  up  as  a  standard,  where-* 
by  to  measure  the  conduft  of  the  respondent.  Will 
they  not  in  this  instance  consent  to  be  judged  by  their 
own  rule  ?  Will  they  still  insist  on  condemning  in  the 
respondent,  that  which  has  been  pradlistd  to  a  greater 
extent  by  judge  Iredell  ? 

But  we  know  the  cause  which  produeed  the  greater 
part  of  these  interruptions,  and  which  rendered  them 
proper  and  necessary.  Mr.  Basset  has  informed  us, 
thut  Callender's  counsel  appeared  to  rest  their  case 
wholly  on  the  unconstitutionality  of  the  sedition  law ; 
that  they  wished  to  argue  this  point  before  the  jury,  and 
had  flattered  themselves  with  the  hope  of  success  ;  ^hat 
after  the  court  had  formally  declared  thiis  attempt  to  be 
improper,  and  that  the  jury  could  not  take  cognizance 
of  the  question,  they  continually  renewed  the  attempt, 
aiul  as  often  as  they  did  so  were  stopped  by  the  court. 
This  statement  is  supported  by  Mr,  Gooch  and  C6l. 
Gamble.  And  will  any  man  say  that  under  such  cir- 
cumstances,  it  was  not  proper  to  iitterrupt  the  counsel  ? 
Will  any  man  say,  that  counsel  ought  to  be  suffered  to 
fly  in  the  face  ot  the  court's  authority,  and  to  set  at 
nought  its  orders  and  decisions  ? 

These  interruptions,  moreover,  as  the  chief  justice 
has  informed  us,  were  made  in  the  ordinary  manner  of 
the  judge,  and  were  not  more  frequent,  than  was  usual 
with  him  in  civil  cases.  Therefore  ihey  afiord  no  proof 
of  an  oppressive  disposition  towards  Callender ;  or  of 
an  iiu proper  disposition  towards  any  person.  They  af- 
ford proofs  of  that  promptness,  sometimes  bordt  ring 
on  precipitation,  which  is  well  known  to  make  part  of 
his  character.  It  is  in  proof  1^  the  testimony  of  Mr. 
Purviance,  who  has  long  praqCised  in  courts  wLerc  the 
respondent  .presided,  that  he  is  much   in  ihe  habit  of 
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interrnpting  counsel,  even  those  to  whom  he  is  known 
to  be  most  strongly  attached  ;  thai  in  his  interruptians 
there  is  no  discrimination  between  his  friends  and  those 
who  are  not  so ;  and  that  if  counsel  when  thus  inter. 
rupted  keep  their  temper,  and  coolly  and  respectfuUjr 
insist  on  their  right  to  be  heard,  they  never  fail  to  ob- 
tain a  hearing,  and  fr.equently  succeed  in  removing  im- 
pressions, which  the  judge  had  too  hastily  taken  up 
against  their  cause.  It  here  be  weakness,  there  is 
magnanimity  which  atones  for  it ;  anil  if  in  this  case 
Mr.  Hay,  instead  of  contemptuously  leaving  the  court, 
when  he  thought  himself  improperly  interrupted,  had 
maintained  his  ground  with  firmness,  but  with  that  res- 
pectful manner  also  which  was  due  to  the  age  and  sta- 
tion of  the  judge,  and  which  would  have  beei\  highly 
becoming  in  himself,  there  is  no  doubt  tliat  he  would 
have  obtained  as  full  a  hearing  as  he  could  have  desir- 
ed. 

On  the  "  indecent  solicitude''  charged  by  this  article 
to  have  been  manifested  by  the  respondent,  for  the  con- 
viction of  Callender,  I  will  remark,  that  if  its  exist- 
ence had  been  proved,  still  it  broke  out  into  no  overt 
act  of  oj)pression  or  injustice,  and  therefore  is  not  the 
object  of  punishment,  or  of  judicial  cognizance.  In- 
tentions, unless  accompaniecl  by  acts,  solicitude  and 
ivishes,  unless  carried  into  efic6t,  aie  offences  unknown 
to  our  criminal  code,  and  inconsistent  ivith  the  princi- 
ples of  our  constitution-i 

The  fifth  and  sixth  charges,  relative  to  the  operation 
of  the  Virginia  laws  on  the  case  of  Callender,  and 
their  supposed  violation  by  the  respondeat,  have  been 
so  ably  and  clearly  refuted  by  my  two  learned  col- 
leagues, who  immediately  preceded  me,  that  nothing 
remains  to  be  said  on  those  points.  I  will  merely  re- 
mark, that  had  an  er/cr  been  committed,  in  awarding 
a  capias  against  Callender  on  the  presentment,  and 
making  it  returnable  to  the  court  then  sitting,  it  would 
have  been  the  error  of  the  distri4St  attorney  and  the 
clerk,  for  which  tiie  respondent  could  have  been  in  no 
manner  answerable.  Ic  ib  in  evidence  by  the  testimony 
of  the  clerk  himself,  Mr.  William  Marshall^  that  when 
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the  presentment  against   Callender .  was  returned  into 
court,   the  respondent,  then  sitting  alone,  asked  Mr. 
Nelson,  the  dis:riv5l  attorney,  what  was  the  proper  pro- 
cess in  such  a  case  ?  who  answered,  a  capias  ;  and  that 
the  capias  aflualiy  issued,  was  immediately  drawn  up 
at  the  bar  by  the  clerk,  was  inspefted  and  approved  by 
Mr.  Nelson,  and  was  then  ordered  by  the  judge.     In  a 
case  of  this  nature,  relating  to  the  local  laws  an  1  pracr 
tice  of  the  state,  the  respondent  being  then   unassisted 
by  the  district  judge,  could  apply  to  no  better  .  guides 
than  the  clerk  and  the  distrifl   attorney,  both  at  that 
time  pra6\itioners  in  the  state  courts  ;  and  had  they  led 
him   into  an  error,  which   they  certainly   did  not,  it 
would  be  the  height  of  absurdity  as  well  as  of  injus- 
tic&   to  impute  it  to  him  as  an  offence. 

1  have  now,  Mr.  President,  concluded  my  remarks 
on  those  cliarges,  which  arise  out  of  the  trial  of  Cal« 
lender. 

[]Mr.  Harper  was  proceeding  to  the  next  article^ 
when,  it  being  three  o'clock,  a  motion  was  made  to  ad- 
journ till  the  next  day.  When  the  question  was  about 
to  be  taken,  Mr.  Harper  observed  to  the^  court,  that  al- 
tho'  an  adjournment  would  be  a  personal  convenience 
and  gratification  to  him,  yet  if  his  wishes  could  be  at 
all  consulted,  he  would  prefer  to  conclude  his  argument 
on  that  day  :  that  the  time  had  become  very  short ; 
which  afforded  some  ground  to  apprehend  that  a  post- 
ponement of  the  decision  till  next  session  might  be 
"thought  necessary  ;  and  ihat  it  was,  therefore,  extreme- 
ly.  desirable,  and  very  much  desired  by  his  client  and 
himself,  to  close  the  argument  as  soon  as  possible. 

An  adjournment  for  half  an  hour  was  then  moved  and 
carried.] 

When  the  court  met  again, 
Mr.  RANDOLPH  saicl  that  with  the  leave  of  the 
counsel  for  the  respondent,  he  would  offer  one  or  two 
observations,  which  might  save  that  gentleman  and 
the  court  some  trouble.  We  know,  said  he,  we  can- 
not lay  much  stress  on  the  testimony  of  a  single  man, 
rebutted  by  that  of  another  respeilable  witness.  Among 
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the  persons  summoned  to  appear,  who  are  abl^  to  ^te 
evidaice  of  the  declaration  of  Mr.  Heath  respcdling 
the  conversation  between  judge  Chase  and  Mr.  Ran. 
dolph,  are  Messrs.  Meriwether  Jones  and  Hugh 
Holmes.  Mr.  Jones,  we  are  advised,  is,  from  ex- 
treme, indisposition,  unable  to  attend — ^Mr.  HoIoKSf 
the  speaker  of  the  House  of  Delegates,  did  not  attend 
until  since  the  evidence  on  the  part  of  the  prosecution 
was  closed.  That  honorable  and  respeftable  man  is, 
however,  now  in  the  lobby.  1  only  state  this  circum- 
stance in  tenderness  to  the  chara(5ler  of  the  witness, 
and  that  Mr,  Holmes  is  ready  to  prove  that  pending 
the  trial  oi  Callender,  Mr.  Heath  did  declare  lo 
him  as  having  passed  in  his  presence  such  a  con* 
versation  as  the  witness  h^s  stated.  It  is  not  our 
wish  to  press  his  evidence,  because  we  know  that  the 
evidence  of  a  witness  (hus  rebutted  can  establish  no- 
thing material  to  the  prosecution.  But  we  are  ready, 
if  the  court  and  counsel  for  the  respondent  agree,  to  re- 
ceive his  testimony. 

Mr.  HARPER.  It  is  not  for  us  to  say  how  the  ho* 
norable  managers  shall  proceed  in  cohdutling  this  pro- 
secuaon.  We  have  no  objcftion  to  Mr.  Holmes  bcin^ 
examined ;  and  we  feel  perfeftly  indifferent  whether 
Mr.  Heath  be  abandoned  or  not.  Should  Mr,  Holmes 
not  be  examined,  I  presume  it  will  be  understood  that 
he  was  offered  to  support  the  declaration  of  Mr.  Heath. 

Mr.  A^jm/^//)i&  said  it  was  not  intended  to  abandon 
Mr.  Heath. 

Mr.  Harper  enquired  how  long  Mr.  Holmes  had 
been  in  the  city.  If  corre(illy  informed  he  had  been 
here  three  days,  and  if  so,  his  testimony  might  have 
been  adduced  before  the  defence  on  the  part  of  the  res- 
pondent was  made. 

Mr.  Randolph  said  the  not  previously  offering  Mr^ 
Holmes  to  the  court  arose  solely  from  an  indisposition 
to  interrupt  the  counsel  for  the  defendant.  The  cha- 
ra6ler  of  Mr.  Holmes  stood  too  high  to  be  impeached. 
It  was  only  when  they  heard  the  correftness  of  Mr. 
Heath's  testimony  questioned,  that  the  managers  deem- 
ed It  necessary  to  do  that,  for  the  not  doing  of  which 
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t^ey  had  received  the  censure  of  the  cdunsel  for  th6 
i-esj*)ondei\t.  Mr.  Randolph  then  moved  that  Hugh 
Holmes  should  be  sworn* 

The  Prmr/^/2r  said  the  reasons  assigned  for  the  ad- 
mission of  Mr.  Holmes's  testimony,  so  far  as  they  arose 
from  tenderness  to  the  charader  of  Mr.  Heath,  could 
have  no  weight  with  the  court.  The  only  question  for 
them  to  decide  was,  whether  his  testimony  was  or  was 
not  material. 

Mr,  Nicholson  said  he  held  it  to  be  the  right  of  either 
party  at  any  stage  of  the  trial,  when  the  evidence  of  a 
witness  was  impeached,  to  justify  it  by  the  testimony 
of  another  witness.  He  asked  the  receiving,  therefore j 
of  Mr.  Holmes's  testimony  as  a  matter  of  right,  not  of 
favor. 

The  yeas  and  nays  were  taken  on  eicamining  Mr# 
Holmes,  and  were — Yeas  21 — Nays  11.  , 

HUGH  HOLMES    sworn. 

In  answer  to  an  interrogatory  put  by  Mr.  Randolph^ 

Mr.  Holmes  replied — I  was  at  Richmond  when  the 
circuit  court  sat  there.  I  am  told  they  sat  on  the  22d 
of  May,  1800.  On  the  Sunday  following  I  left  Rich- 
mond. My  impression  is  that  Mr.  Heath,  between 
Wednesday  and  Sunday,  told  me  in  substance  what  I 
understand  has  been  related  to  this  honorable  court. — * 
It  has  been  detailed  to  me,  and  I  cannot  trace  any  dif» 
fcrence  between  it  and  my  recollciflion. 

Mr.  Harper.     Please  to  state  it. 

Mr.  Holmes^  It  was  this.  That  he  (Mr.  Heath) 
had  business  with  judge  Chase  of  a  judicial  nature,  and 
waited  upon  him  ;  that  while  he  was  there  Mr.  Ran- 
dolph canie  in  ;  that  he  held  a  paper  in  his  hand  ;  that 
the  judge  asked  him  what  it  contained.  He  replied 
the  pannel  of  the  jury  for  the  trial  of  Callender.  The 
judge  asked  if  there  were  any  persons  of  a  parti- 
cular  description,  I  think  democrats,  on  it.  Mr. 
Randolph  said  there  was — The  judge  then  said,  no 
such  persons  must  be  on  the  pannel. 
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Mr.  Harper.  Arc  you  confident  that  you  left  Ric/i- 
mond  the  Sunday  following  ? 

Mr.  Holmes.  I  think  so.  It  is  possible  that  I  may 
be  mistaken.  As  to  the  substance  of  the  conversalioa 
I  cannot  be  mistaken ;  though  I  may  as  to  the  time.— 
Mr.  Heath  may  have  given  me  the  account  in  the  follow- 
ing September  when  I  was  at  Richmond. 

Mr.  Nicholson.  .  Were  there  any  persons  present 
when  Mr.  Heath  gave  you  this  information  ? 

Mr.  Holmes.  I  think  judge  Brookes  and  Gen.  Mi« 
nor  were. 

Mr.  Martin.  Did  you  leave  town  on  the  Sunday  be- 
fore  or  after  Callender  was  tried  ? 

Mr.  Holmes.     I  left  town  before  he  was  tried. 

Mr.'  Randolph.  I  understand  you  as  stating  that 
you  are  positive  as  to  the  substance  of  the  conversation, 
but  not  as  to  the  time. 

Mr.  Holmes.  I  think  it  was  during  the  first  time  I 
was  in  Richmond  ;  but  it  may  have  been  during  the 
second  time.  But  I  think  I  may  speak  positively  of  the 
substance  of  the  conversation. 

Mr.  HARPER— .This  testimony  of  Mr.  Holmes^ 
Mr.  President,  completes  the  overthrow  of  John  Heath, 
whom  it  was  adduced  to  support.  It  adds  the  last 
clench  to  the  nail,  by  which  his  testimony  is  fixed  oa 
high.  This  honorable  court  will  recoUeiSt  that  Joha 
Heath  declared,  that  as  soon  as  the  conversation  be- 
tween judge  Chase  and  the  marshal,  about  striking 
those  **  creatures  called  democrats"  from  the  jury  sum. 
moned  to  try  Callender,  took  place,  which  was  in  the 
morning  before  the  court  met,  he  went  immediately  on 
the  hill,  and  related  that  conversation  to  Hugh  Holmes. 
This,  consequently,  must  have  happened  before  Mr. 
Holmes  left  Richmond.  He  tells  us  that  he  left  Rich- 
mond on  Sunday,  the  25th  May.  We  know  from  the 
record  evidence  in  the  cause,  as  well  as  from  the  testi- 
mony of  Mr.  William  Marshall  and  some  other  wit- 
nesses, that  Callender  was  not  brought  to  Richmond 
until  the  27th  of  May.  And  it  is  well  known  that  by 
thepradice  of  Virginia,  a  jury  is  never  ^summoned  to 
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try  an  offender,  till  he  is  before  the  court,  and  puts 
himself  upon  trial.  Consequently  at  the  time  when 
John  Heath  informed  Mr.  Holmes,  that  he  had  seen 
the  marshal  present  to  the  respondent  the  pannel  of  ju- 
rors summoned  for  the  trial  of  Callender,  and  had 
heard  the  respondent  tell  the  marshal  to  strike  off  all  the 
**  creatures  called  democrats,"  it  is  perfectly  certain 
that  no  jury  had  been  summoned  ;  that  the  marshal  had 
not  taken  Callender ;  that  it  was  perfeftly  uncertain 
whether  he  would  be  taken ;  and  that  no  such  circum- 
stance as  Heath  related  to  Mr.  Holmes,  could  possi- 
bly have  taken  place.  For  this  flat  contradiction  of 
their  witness,  we  are  indebted  to  the  honorable  mana- 
gers, and  we  tender  them  our  thanks.  They  have 
furnished  us  by  the  same  respectable  testimony,  with 
another  contradiction  of  minor  importance^  but  not 
undeserving  of  notice.  Heath  says  that  he  made  this 
communication  to  Mr.  Holmes  in  the  morning.  Mr. 
Holmes  states,  as  his  strong  belief,  that  it  was  made  ia 
the  evening.  So  much  for  the  testimony  of  Mr.  John 
Heath;  which  I  leave  without  further  remark,  where  it 
has  been  placed  by  Mr.  David  M.  Randolph,  Mr. 
William  Marshall,  and  Mr«  Holmes  ;  and  proceed  to 
consider  the  transaftions  at  New-Castle,  in  Delaware, 
which  form  the  matter  of  the  seventh  charge. 

And  here  three  questions  present  themselves  for  ex- 
amination.  What  was  the  respondent's  condu(51  on  that 
occasion  ?  How  far  was  that  condudl  conformable  to 
duty  and  propriety  ?  What  were  the  motives  from 
which  it  proceeded  ?  On  all  the  previous  articles  the 
same  division  of  the  matter  presented  itself  to  the 
mind  ;  but  the  two  first  grounds  were  fully  occupied  by 
my  learned  colleagues.  What  remained  for  me  belong* 
ed  almost  entirely  to  the  third  division.  Here,  and  on 
the  eighth  charge,  being  deprived  of  their  able  assist* 
ance,  it  is  incumbent  on  me  to  consider  the  subje6l 
under  each  of  these  three  points  of  view* 

As   to  the  conduct  ot  the  respondent,  he  admits  in  . 
substance  that  he  did,  on  the  first  day  of  the  court, 
decline  to  discharge  the  grand  jury,  on'their  request ; 
did  state  to  them  some  information  which  he  had  re- 
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ccived,  rcspefling  a  seditious  pnnter  in  the  town  of 
Wilmington,  who  wag  said  to  be  in  the  habit  of  vio- 
lating  the  a6l  of  Congress  called  the  sedition  law,  and 
did  inform  them  that  it  was  their  duty  to  enquire  into 
that  affair.  He  also  admits  that  he  requested  the  dis- 
trift  attorney  to  assist  them  with  his  advice,  in  making 
this  enquiry.  But  he  denies  that  he  did  utter  those  ex- 
pressions relative  to  a  seditious  temper  in  the  state  of 
Delaware,  or  any  part  of  it,  with  which  he  is  charg- 
ed. 

That  he  uttered  those  expressions  is  sworn  by  Mr. 
George  Read,  the  distrifl  attorney  of  Delaware,  and 
Mr*  Lee,  one  of  the  grand  jurors.  Four  witnesses  on 
the  contrary,  equally  respectable  and  equally  intelli- 
gent with  Mr.  Read  and  Mr,  Lee,  have  deposed  that 
they  were  present,  that  they  attended  particularly  to 
what  passed,  and  that  they  heard  no  such  expressions. 
First,  judge  Bedford,  who  sat  by  the  side  of  the  respon- 
dent at  the  time,  who  must  have  heard  all  that  was 
said,  and  who  appears  to  have  remarked  particularly 
what  the  respondent  said  on  the  subjcft  of  seditious 
publications :  for  he  afterwards  told  him,  tliat  he  had 
used  expressions  which  would  give  offence.  Yet  judge 
Bedford  did  not  hear  any  such  expressions,  as  are  sta- 
ted  by  Mr.  Read  and  Mr.  Lee.  Next,  Mr-  Vandyke, 
the  attorney  general  of  the  state  of  Delaware  ;  a  gen- 
tleman of  high  character,  whose  manner  of  delivering 
his  testimony  proves  him  to  be  very  capable  of  accurate 
observation.  He  attended  in  court  M  this  time,  and 
was  attentive  to  the  pioceedings;  but  he  heard  nothing 
of  those  remarkable  expressions.  Then  Mr.  Hamilton, 
who  attended  the  court  as  an  assistant  to  his  father,  the 
marshal,  sut  near  the  judges,  listened  to  the  conversa- 
tion between  the  respondent  and  the  jury,  but  heard 
notliing  of  tho&e  remarkable  expressions.  And  fourth- 
ly, R(r.  Hall,  who  was  in  court  during  the  whole 
time,  paid  particular  attention  to  what  passed,  but 
heard  nothing  of  this  seditious  temper  in  the  state  of 
D^elaware,  and  particularly  in  the  county  of  New  Cas- 
tle, and  more  especially  in  the  town  of  Wilmington. 
On  Mr.  Moore  so  mgich  stress  cannot  be  laid  as  on  the 
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former  witnesses,  because  he  was  not  particularly  at- 
tentive to  what  passed  on  the  first  day.  Laying  him, 
however,  out  of  the  case,  we  have  four  witnesses 
against  two ;  and  these  four  witnesses  were  so  situated, 
that  they  must  have  heard  Uiose  expressions  had  they 
been  uttered,  and  must  have  remarked  them.  Judge 
Bedford  did  remark  expressions  far  less  strong,  which 
he  was  apprehensive  might  give  offence.  Is  it  possible 
then  to  believe,  that  those  very  offensive  expressions, 
had  they  fallen  from  the  respondent,  could  have  escaped 
his  notice  ? 

But  there  is  another  piece  of  evidence,  still  stronger 
than  the  testimony  of  these  witnesses.  We  know  that 
within  a  day  or  two  after  these  transactions  took  place, 
an  account  of  them  was  published  by  the  printer,  and 
in  the  gazette,  which  had  been  the  objcdl  of  the  res- 
pondent's animadversions.  The  publication  is  in  evi* 
dence  before  the  court.  It  is  sufficiently  exaggerated, 
but  it  makes  no  mention  of  those  remarkable  and  offen- 
sive expressions.  This  printer,  it  is  evident,  was  ex- 
tremely well  disposed  to  represent  the  respondent's  con* 
duft  in  the  most  unfavorable  light  that  truth  would 
justify.  He,  no  doubt,  received  his  information  of 
what  passed,  from  persons  who  felt  the  same  dispositi- 
on. Those  persons  must  have  heard  these  expressions 
had  they  been  uttered*  must  have  been  struck  by  them, 
and  surely  would  not  have  suppressed  them. 

Wheu  this  mass  of  evidence  stands  opposed  to  Mr. 
Read  and  Mr.  Lee,  can  we  hesitate  to  pronounce  that 
they  have 'Stated  what  never  took  place  ?  I  am  far  from 
intending  to  charge  them  with  intentional  departure 
from  truth.  No  doubt  they  understood  in  this  manner 
something  that  was  said.  But  it  is  plain  that  there 
must  be  a  mistake  some  where.  Their  testimony  can 
not  be  reconciled  with  that  of  the  four  witnesses  for  the 
respondent ;  or  with  that  of  the  printer,  which  under 
the  circumstances  of  this  case,  is  stronger  than  all  the 
rest.  And  it  is  much  more  probable  that  two  men 
should  be  mistaken  than  four  j  and  that  all  the  six  should 
have  been  mistaken,  than  that  this  printer  should  have 
been  uninformed  of,  or  should  have  omitted  to  coticc, 
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those  expressions^  if  they  had  been  used  by  therespon. 
dc,nt« 

These  expressions  indeed  contain  nothing  criminal. 
To  have  used  them  would  not  have  been  an  impeacha- 
ble  offence :  but  it  would  have  been  an  aft  of  great  in- 
decorum  and  impropriety.  It  was  the  duty  of  the  judge 
to  charge  the  grand  jury  ;  and  to  point  their  attention 
to  any  specific  offences  against  the  laws  of  the  United 
States^,  which  had  come  within  his  knowledge  or  infor- 
mation:  but  to  utter  indiscriminate  abuse  against  a 
whole  state  or  coanty,  to  charge  the  people  of  it  gene, 
rally  with  a  seditious  temper,  would  have  been  equally 
extra-judicial  and  unbecoming.  This  consideracioni 
we  hope,  will  be  admitted  as  an  apology,  for  occupying 
so  much  time  in  the  refutation  of  a  charge,  which  in 
every  other  point  of  view  is  manifestly  frivolous  and  fu« 
tile*  We  wish  to  rescue  the  condutl  of  our  honorable 
client  from  the  imputation  of  impropriety  as  well  as  of 
guilt. 

It  may  perhaps  be  replied,  that  we  rely  on  merely 
negative    testimony,    to  disprove  these    expressions, 
while  positive  testimony  is   adduced  to   prove  thenii 
But  whether  testimony  ought  to  be  regarded  A>  positive 
or  merely  negative,  depends  on  the  situation  of  the  wit- 
nesses, and  the  circumstances  of  the  case.     When  a 
man  swears  that  he  did  not  see  a  transaction,  which 
might  have  taken  place  without  his  seeing  it,  his  tes- 
timony  is  merely  negative,  and   can  have  no  weight 
against  that  of  a  witness,  who  swears  that  he  did  see 
the  transaction.     But  when  it  is  of  such  a  nature,  that 
it  could  not  possibly,  or  within  the  bounds  of  reasona* 
ble  probability,  have  taken  place,  without  being  seen 
by  the  person  who  swears  that  he  did  not  see  it,  the 
testimony  of  such  person  then  assumes  the  charafler 
and  possesses  the  weight  of  positive  testimony.    It  is 
the  same  as  if  he  had  sworn  positively,  that  no  such 
transaction  did  take  place.     If^  for  instance,  a  %vitness 
were  to  swear,  that  he  saw  a  man  standing  with  his  hat 
on  during  the  whole  of  this  trial,  in  the  open  space  oa 
the  floor  between  the   President  and   me;  and  every 
other  person  present  were  to  swear,  as  they  no  doubt 
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would,  that  they  had  seen  no  such  person  :  Sufely  na 
man  in  his  senses  would  put  this  on  the  footing  of  mere 
negative  tesiimony,  and  contend  that  the  first  witness 
was  to  be  believed  against  all  the  others  I  And  where 
is  the  difference  between  the  two  cases.  It  consists,  I 
answer,  solely  in  the  number  of  witnesses :  .for  it  is 
as  impossible,  that  tho^  expressions  should  have  been 
uttered  by  the  respondent,  without  being  heard  by 
judge  Bedford,  Mr.  Vandyke,  Mr.  Hamilton,  and  the 
persons  who  gave  information  to  the  printer  i  as  that  a 
man  should  stand  for  an  hour  with  his  hat  on,  in  the 
middle  of  this  floor,  without  being  observed  by  the  au- 
dience. 

We  are  therefore  warranted  in  laying  these  expressi- 
ons out  of  the  case  ;  and  then  to  what  does  it  amount  ? 
There  was  a  law  of  the  United  States  for  the  punish- 
ment  of  seditious  libels,  which  the  respondent,  as 
judge  of  the  circuit  court  of  Delaware,  was  bound  to 
enforce  within  that  district.  On  his  way  to  the  court  he 
receives  information,  that  certain  habitual  violations  of 
this  law  arc  committed  within  the  district.  This  in- 
formation is  given  to  him,  as  appears  from  the  testimo- 
ny of  Mr.  Hall,  by  a  justice  of  the  peace /or  that  dis- 
trict, whose  duty  it  was  to  attend  to  such  offences,  and 
to  take  all  legal  steps  for  bringing  the  offenders  to  jus- 
tice.  This  information  derived  from  this  official  and 
authentic  source,  the  respondent  communicates  to  the 
grand  jury  ;,  observing  to  them  that  it  was  their  duty 
to  enquire  into  the  matter,  and  that  they  must  remain 
in  session  one  day  more,  for  that  purpose.  He  goes 
further.  He  requests,  or,  if  the  honorable  managers 
will  have  it  so,  he  orders  the  distritl  attorney  to  assist 
them  with  his  advice  in  making  this  enquiry  ;  and  di- 
rects  a  file  of  the  newspapers  supposed  to  contain  these 
libellous  publications,  to  be  procured  and  laid  before 
them.  This  is  the  *'  head  and  front  of  his  offending-'* 
And  will  the  honorable  managers  be  pleased  to  point 
out  the  rule  or  principle  of  law,  that  was  violated  by 
these  afts  ?  Will  they  be  so  good  as  to  inform  us,  whe- 
ther  it  was  not  the  duty  of  the  grand  jury  to  enquire 
concerning  offences  within  the    district ;  and  of  the 
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,  jiidofe  to  give  in  charge  to  them  allsuch  offences  as  had 
Come  to  his  knowledge  ?  Suppose  that  instead  of  a 
breach  of  the  sedition  law,  a  piracy  had  taken  placeoa 
the  high  seas^  and  information  had  been  given  to  the 
judge,  that  the  pirates  were  lurking  in  the  district  of 
Delaware  ? '  Would  it  not  have  been  his  duty  to  state 
this  information  to  the  grand  jury,  and  to  dired  them 
to  enquire  concerning  the  offence  ?  And  I  again  call 
on  the  honorable  gentlemen,  as  I  had  occasion  to  do  ia 
a  former  part  of  the  case,  to  inform  us  by  what  autho- 
rity, and  what  criterion,  a  judge  is  to  distinguish  some 
offences  from  others,  to  prosecute  some,  and  let  others, 
as  far  as  depends  on  him,  escape  with  impunity. 

The  honorable  gentleman  who  opened  the  case  on 
the  part  of  the  prosecution,  admitted  distinfilly,  in  his 
opening  speech,  that  a  judge  may  properly  be  zealous 
^nd  a6live,  in  the  execution  of  the  criminal  law  gene- 
rally ;  and  he  bestowed  very  high,  and  probably  very 
just  encomiums  on  a  judge  of  Virginia,  whom  he  re- 
presents as  thus  vigilant,  zealous  and  aflive.  But  it  is 
zeal  and  acflivity  in  the  execution  of  this  particular  law, 
that  he  imputes  as  a  crime  to  the  respondent. 

But  if  this  zeal  and  a^flivity  of  the  respondent  be  not 
confined  U>  this  particular  law,  of  which  there  is  not 
the  least  proof  or  pretence  ;  how,  I  ask,  can  it  be  an 
offence,  according  to  the  principle  of  the  honorable 
j^cntlemau  ?  Surely  each  particular  law  is  a  part  OE  the 
whole  body  of  the  law ;  will  the  honorable  gentleman 
be  pleased  to  inform  us  how  it  is  impossible  to  be 
xcaloiis  and  active  as  to  the  whole,  without  being  so  as 
to  each  of  the  parts  ?  Will  he  inform  us  how  the  laws 
can  be  executed,  except  by  parts ;  and  whether  it  ever 
'did  or  could  happen,  that  they  were  all  violated  at 
once  ? 

There  is  however  a  more  serious  objeflion  to  this 
principle  ;  which,  if  it  be  correft,  goes  to  invest  the 
judiciary  with  a  power  infinitely  more  formidable  and 
alarming  than  has  ever  yet  been  contended  for,  inthiSf 
or  as  far  as  I  know,  in  any  country. 

In  what  part  of  our  constitution,  or  of  our  systeiti 
©f  jurisprudence,  have  the  honorable  gentlemen  fou»<* 
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this  dispensing  power  of  the  judges,  over  a  part  of  the 
laws  ?  Was  not  the  sedition  a£V^  while  it  continued  in 
force^  a  law  of  the  land  ?  Were  the  courts  of  justice 
to  neglcfb  its  execution,  because  it  had  been  opposed 
by  a  political  party  in  the  legislature,  or  was  disa- 
greeable to  a  portion  of  the  people  ?  Are  the  honora- 
ble gentlemen  willing  to  be  tried  by  this  their  principlei 
Let  them,  before  they  answer  in  the  affirmative,  exa- 
mine how  far*it  will  carry  them.  We  now  have  circuit 
courts,  and  associate  justices  to  hold  them*  We  now 
have,  and  probably  always  shall  have^  parties  in  Con** 
gress  and  in  the  country.  It  is  very  possible  that  laws 
may  be  passed,  which  will  be  highly  disagreeable  to  on^ 
of  those  parties.  Are  gentlemen  prepared  to  say,  Uiat 
judges  may  dispense  with  the  execution  ot  all  laws, 
which  they  may  suppose  to  be  of  this  description  ?  If 
gentlemen  find  this  principle  intolerable  and  absurd^ 
when  applied  to  laws  passed  by  themselves,  will  they 
still  insist  on  its  application  to  such  as  were  heretofore 
{massed  against  their  opinion  7  Or  will  they  contend  that 
the  question^  whether  a  person  shall  be  punished  for 
the  violation  of  a  law,  shall  depend  on  the  popularity 
or  unpopularity  of  the  law,  in  the  particular  district 
where  the  offence  is  committed  ?  Is  a  judge  appointed 
to  hold  a  criminal  court,  to  enquire  from  the  people  of 
the  district,  or  from  popular  leaders,  what  laws  he  shalL 
execute  ?  '  Ought  he  to  take  his  information  on  this 
subje€V  from  political  parties,  or  from  the  statute  book  ? 
Would  this  be  living  under  equal  laws,  equally,  im- 
partially, and  steadily  administered  ?  And  do  not  such 
laws  so  administered,  constitute  the  very  essence  and 
definition  of  free  government  ? 

On  principle  then,  even  the  principle  admitted  by  the 
honorable  gentleman  himself  who  opened  the  prosecu- 
tioti,  the  condu6l  of  the  respondent  in  diredling  the  at- 
tention of  the  grand  jury  to  this  offence,  is  striflly  jus* 
tifiable.  But  it  does  not  rest  on  principle  alone.  It  is 
strongly  supported  by  precedent,  both  in  England  and 
4his  country.  In  the  Lawyer's  magazine,  an  authentic 
collc£tion  of  legal  proceedings  and  adjudications,  voK 
^9  P^S^  "^^^9  ^'^  ^^^  ^  charge  delivered  to  a  grand  ju« 
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ry  by  chief  Baron  Perryn,  in  which  he  calls  their  af- 
tention  to  certain  particular  offences.     In  page   384  of 
the  same  book,  we  find  lord  Lougliboroug^  calling  the 
attention  of  the  grand  jury  to  particular  offences.    Iti 
the  fifth  Tolume  of  the  same  work,  page  199,  there  ap* 
pears  a  charge  of  judge  Ashurst,  in  which  he    dired3 
tht  attention  of  the  grand  jury  to  certain  seditious  so- 
cieties.     And  in  the  report  of  Hardy's  trial,  wc  sec 
the  celebrated  chief  justice  Eyre,  as  illustrious    for  his 
ju&ticc,  humanity  and  love  of  liberty  as  for  his  pro- 
found knowledge  of  the  law  and  his  great  talents   as  a 
judge,  directing  the  attention  of  the  grand  jury  to  a 
particular  oifence. 

Passing  from  England  to  this  country,  we  see  judge 
Iredell,  %vhose  example  lias  so  often  been  held  up  for 
imitation,  diredling  th^  attention  of  the  grand  jury  in  a 
very  particular  and  emphatical  manner,  to  the  particular 
case  of  the  Northampton  insurgents*  This  took  place 
at  the  circuit  court  at  which  those  insurgents  were  to  te 
tried  :  and  the  charge  was  delivered  to  the  same  grand 
jury,  which  found  the  first  indi£lment  against  John 
Fries.  And  we  have  another  authority  more  direftly 
in  point,  because  it  occurred  in  the  case  of  a  supposed 
libellous  publication.  It  is  also  furnished  by  a  judge 
of  great  legal  reputation  and  talents,  whom  I  trust  the 
honorable  gentlemen  will  not  consider  as  inimical  to  li- 
berty or  disposed  to  judicial  oppression.  I  mean  Mr.  M* 
Kean,  formerly  chief  justice,  and  nowgovernor  of  Pcnn- 
sylvania.  In  a  charge  delivered  to  a  grand  jury  of  the 
city  and  county  of  Philadelphia,  on  the  27th  of  No- 
vember, 1797,  after  a  very  elaborate  and  luminous  ex- 
position of  the  law  relative  to  libels,  he  informs  them 
that  a  certain  printer  m  that  city,  meaning  Cobbetr, 
the  publisher  of  Porcupine's  gazette,  was,  and  long 
had  been  in  the  habit  of  offending  against  this  law,  by 
the  publication  of  scandalous  and  malicious  libels ;  that 
he  had  interfered  ^nd  endeavored  to  arrest  the  progress 
of  this  offender,  by  binding  him  over  to  good  beha- 
viour ;  that  the  printer,  in  contempt  of  his  recogni- 
zance, and  in  defiance  of  the  authority  of  the  law,  per- 
fiiated  in  his  mischievous  course  ;  and  that  the  duty  of 
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arresting  him  devolved  on  the  grand  jury,  by  whom 
alone  the  strong  correflives  appearing  to  be  necessary 
oould  be  applied.  The  expressions  used  by  this  learn* 
ed  and  able  judge  are  strong  and  remarkable.  I  will 
take  the  liberty  of  presenting  them  to  the  court  in  his 
own  dress.  (Here  Mr.  Haq)er  read  the  charge  from 
Claypole's  gazette  of  November  28th  or  29th,  1797.) 
It  will  be  remarked  that  the  printer  in  this  case  had  not 
been  bound  over  to  appear  at  the  court,  and  answer  for 
a  libel ;  but  had  been  bound  in  a  recognizance  to  be  of 
good  behavior,  whiqh  he  was  supposed  to  haye  violat*' 
ed  by  publishing  further  libels.  On  this  recognizance 
a  civil  adion  had  been  brought ;  and  the  grand  jury, 
who  had  nothing  to  do  with  the  recognizance,  nor  any 
information  before  them,  were  thus  called  upon  to  ap- 
ply a  further  corre6live,  by  presenting  the  offender. — 
It  is  impossible  t|;iat  a  case  should  be  more  ex^dly  in 
point*  Indeed  it  goes  much  farther  than  the  condudl  of 
the  respondent  at  New-Castle. 

I  am  far  from  condemning  or  calling  in  question  the 
conduct  of  the  late  chief  justice  of  Pennsylvania,  in 
this  instance.  But  I  conteiid  that  the  same  a£l  which 
has  been  considered  proper  in  him,  ought  not  to  be  iin- 
puted  as  a  crime  to  my^ honorable  client. 

Thus  we  see  that  the  condud>  of  the  respondent,  in 
this  instance,  was  stricdy  correct,  whether  it  be  tested 
by  principle  or  precedent.  If  this  could  be  doubted,  if 
it  were  even  admitted  that  he  acted  incorrectly,  it  would 
still  be  clear  that  he  acted  from  proper  nxotives  ;  that , 
his  error  was  a  mere  error  of  judgment,  and  coi>se- 
queptly  cannot  be  the  ground  of  a  conviction  on  im- 
peachment. 

Had  he  been  conscious  of  improper  intentions,  how 
easy  was  it  for  him  to  accomplish  his  object,  without 
appearing  in  the  business  ?  When  Dr.  M*M ecken; 
from  whom,  as  Mr.  Hall  tells  us,  the  respondent  re- 
ceived the  information,  mentioned  these  publications 
to  him,,'  it  would  have  been  easy  for  him  to  request 
that  gentleman  to  give  the  information  to  the  grand 
jury.  IJr.  M'Mecken  no  doubt  would  have  complied 
with  tfa^e  request  ^  the  grand  jury  would  have  obtained 
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the  information ;  the  printer,  hiad  it  appeared  propef  to 
them,  would  have  been  presented;  and ^ the  rcspon. 
dent  would  have  attained  his  end  without  in  the  least 
exposing  himself  to  view.  Would  he  not  have  acted 
thus,  had  he  been  conscious  of  improper  designs? 
With  criminal  plans  of  oppression  in  his  mind,  would 
he  not  have  sought  concealment,  where  it  was  so"  easily- 
practised,  and  could  in  no  degree  have  impeded  h» 
projects?  Undoubtedly  he  would.  Nothing  but  a 
consciousness  of  upright  views  could  have  induced  him 
in  such  circumstances,  to  act  this  irank  and  open  part. 

In  judging  of  men's  motives,  it  is  material  also  to 
listen  to  their  private  conversations,  addressed  at  the 
time  to  those  in  whom  they  have  confidence*  In  suck 
conversations  the  hearts  of  the  most  cautious  are  apt  to 
expand,  and  the  most  hidden  plans  are  sometimes  dis* 
closed.  What  was  the  respondent's  reply  to  judge 
Bedford,  when  that  gentleman  censured  him  for  acting 
imprudently  in  recommending  in  that  part  of  the  coun- 
try, an  enquiry  into  ofiences  against  the  sedition  law  ? 
^^  My  dear  Bedford,"  to  use  the  beautiful  language  of 
the  respondent  as  repeated  by  the  witness,  *^  no  mat- 
•*  ter  where  we  are,  nor  among  whom  we  are ;  we 
^^^  must  do  our  .-duty.*'  This,  sir,  is  the  language  of 
the  heart ;  not  of  a  corrupt  heart,  filled  with  plans  of 
oppression  and  violence,  but  of  a  heart  manly,  upright 
and  honorable*  It  bears  the  intrinsic  character,  the 
genuine  stamp  of  sincerity  and  truth.  It  is  a  frank 
and  unstudied  avowal  of  motives,  made  to  a  confiden- 
tial  friend  in  an  unsuspecting  moment : '  and  it  is  of 
more  avail  than  volumes  of  testimony,  to  shew  the  real 
,  impressions  under  which  he  acted. 

Remember  too  how  readily,  and  in  what  good  humor 
the  respondent  gave  up  this  point,  and  acquiesced  in 
the  opinion  of  the  grand  jury  and  the  district  attorney^ 
when  they  declared  they  had  found  nothing  libellous  in 
the  papers.  Having  acted  from  a  sense  of  duty  in  cal- 
ling the  attention  of  the  grand  jury  to  the  subject,  he 
was  content  with  having  discharged  his  duty,  and  pres- 
sed  the  matter  no  further.  But  had  he  acted  from  a 
v^^dictiv^e  spirit  pf  oppression,  or  anj  ot^er  qnproper 
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motive,  inducing  him  to  wish  for  the  prosecution  of 
the  printer,  would  he  so  readily  have  desisted  ?  The  file 
of  papers  was  within  his  reach.  We,  who  have  examin- 
ed it,  know,  that  he  might  have  found  in  it  libellous 
matter  enoughs  And  would  he  not  have  examined  it  ? 
Would  he  not  have  pointed  out  the  libellous  passages 
to  the  grand  jury  ?  Would  he  not  have  sent  them  out 
again,  with  stronger  injunctions  to  do  their  dutv  ?  Do 
oppressors  so  readily  abandon  their  projects,  when  the 
accomplishment  is  so  much  in  iheir  power  ?  No,  sir. 
This  conduct  in  the  respondent  is  utterly  inconsistent 
with  any  oth^r  motive,  than  that  sense  of  duty  under 
which  it  i$  manifest  that  he  acted  throughout. 

We  come  now,  Mr.  President,  to  the  eighth  cl^arge,^ 
under  which  I  find  myself  again  obliged  to  perform  the 
•disagreeable  task  of  contrasting  evidence,  and  contro- 
verting the  testimony  of  a  witness  for  theprosecution« 
This  witness,  Mr.  Montgomery,  has  attributed  to  the 
respondent  expressions  relative  to  the  chara6ler,  mo- 
tives and  views  of  the  present  administration,  which 
had  he  uttered  them  from  the  bench,  ought  to  draw  on 
him  the  censure  of  the  public,  and  the  severe  animad- 
version of  this  tribunal.  These  expressions  I  am  au- 
thorised by  him  expressly  to  deny  and  disclaim.  .He 
contends  that  according  to  the  custom  of  this  country, 
subsisting  for  almost  thirty  years,  without  any  mark 
of  public  disapprobation^  he  had  a  right  to  warn  his 
fellow-citizens,  in  a  charge  from  the  bench,  against  the 
political  dangers  by  which  he  believed  them  to  be 
threatened;  to  assist  in  this  manner,  in  averting  im- 
pending ruin;  in  snatching  the  people  of  his  native 
state,  from  the  abyss  in  which  he  thought  them  about  to 
plunge.  He  contends,  tliat  for  this  purpose,  and  ac- 
cording to  this  custom,  he  had  a  right  to  point  out, 
what  he  considered  as  the  pernicious  tendency  of  cer- 
tain measures  of  the  federal  government,  in  order  to 
shew  in  a  stronger  light,  the  danger  of  adopting  simi- 
lar measures  in  the  state.  This  is  what  he  did,  ami 
what  he  supposed  himself  authorised  to  do.  Bift  he 
neither  claims,  nor  has  exercised,  the  privilege  of  abu- 
ing  those   who  have  been  appointed  to  administer  the 
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goyernment  of  his  country ;  nor  of  passing  strictures 
in  his  official  -capacity^  on  their  character,  motives,  or 
general  condudl.  However  he  may  differ  from  themVa 
political  opinion  ;  however  he  may  disapprove  their 
principles;  whatever  apprehensions  he  may  entertua 
about  the  tendency  of  their  measures  ;  he  has  alwajs 
inculcated  obedience  to  them,  in  the  exercise  of  their 
constitutional  powers,  and  has  carefully  avoided  any  re- 
marks,  in  his  judicial  chara£ler,  on  their  system,  views 
or  conduct.  When  he  could  not  approve  their  mea- 
sures  he  was  silent ;  ex&pt  in  this  single  instance, 
where  in  oi'der  to  dissuade  the  people  of  Ma^land  from 
the  adoption  of  a  constitutional  amendnvent  then  under 
consideration,  which  he  conceived  to  be  fraught  with  so 
many  evils,  he  adverted  to  the  consequences  likdy,  ia 
his  judgment,  to  flow  jlrom  one  of  those  measures. 
These  very  reprehensible  expressions  "  that  the  pre- 
*^  sent  administration  was  weak,  incapable,  and  une- 
**  qual  to  the  proper  discharge  of  their  duties  ;  and 
*^  that  the  object  of  their  measures  was  not  to  promote 
**  the  public  good,  but  to  preserve  unfairly  acquired 
**  power ;"  are  attributed  to  the  respondent  by  one  wit- 
ness alone,  Mr.  Montgomery,  of  Maryland.  How 
far  that  witness  is  entitled  to  credit,  in  this  parUcuIar, 
it  is  my  duty  to  enquire. 

Let  us  advert,  Mr.  President,  to  the  state  of  mind 
in  which  this  witness  was,  at  the  time  when  these  ex« 
pressions  are  supposed  to  have  been  uttered. 

He  informs  us  that  he  was  the  author  and  chief  sup- 
porter of  those  measures  of  the  Maryland  legislature, 
against  which  the  respondent  levelled  his  artillery  ;  that 
he  considered  himself  as  particularly  pointed  at  ;  and 
supposed  the  eyes  of  the  audience  to  be  turnjed  upon 
him.  So  greatly  was  he  irritated  by  this  imaginary  at- 
tack on  himself,  that  as  he  left  the  room,  after  the 
charge  was  finished,  he  declared  that  the  respondent 
should  be  impeached  for  that  charge.  This  we  learn 
from  the  testimony  of  Mr.  M'iVIecken,  who  heard  the 
declaration.  After  he  went  home,  he  wrote  an  inflam- 
matory piece  for  the  press,  purporting  to  be  the  sul> 
stance  of  the  charge.     This  piece  was  avowedly  writ- 
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ten,  for  the  purpose  of  promoting  an  Impeachment. 
It  recommends  that  measure  ;  abounds  with  the  most 
opprobrious  and  abusive  language  against  the  respon- 
dent ;  and,  what  is  still  worse,  it  varies  very  materialljr 
from  the  testimony  which  the  author  of  it  has  delivered 
at  this  bar. 

Is  it  surprising  that  a  man  in  this  state  of  mind, 
should  misconceive  the  truth  ?  Is  it  to  be  wondered  at 
that  he  should  convert  his  own  inferencesi  the  miscon-^ 
ceptions  and  distortions  of  his  own  brain,  into  facts  ? 
Have  any  members  of  this  honorable  court  heard  a 
person  give  an  account  in  a  court  of  justice  of  a  quar- 
rel in  which  he  himself  had  been  a  party  ?  Of  a  brawl 
or  riot  in  which  he  had  been  himself  engaged,  in  which 
he  had  perhap^'  been  beatea,  a[nd  of  his  wrongs  in  which 
he  came  to  complain  ?  Have  they  observed  how  the 
truth  in  such  situations,  is  distorted  by  the  blindness  of 
passion,  the  partiality  of  self-love,  and  the  thirst  of  re- 
venge ?  I  presume  that  they  have  ;  and  they  will  then 
know  how  to  appreciate  the  testimony  of  a  witness,  in 
the  state  of  mind  in  which  Mr.  Montgomery  viewed 
these  transactions,  and  in  which  he  has  given  evidence 
at  this  bar, 

I  have  said  that  his  publication,  purporting  to  be  the 
substa/ice  of  this  charge,  varies  materially  from  his  tes- 
timony in  this  case.  For  the  truth  of  this  statement  I 
refer  to  the  publication  itself,  which  is  in  evidence  be. 
fore  the  court,  and  to  his  testimony,  which  is  in  the 
recollection  of  the  honorable  members^  But  I  will 
point  out  one  of  ihe  most  remarkable  variances. 

In  the  publication  he  represents  the  respondent  as 
saying,  **  that  in  a  country  where  were  equal  righrsand 
**  equal  laws,  that  is  laws  equally  administered,  and 
**  that  operate  equally  upon  the  rich  and  poor;  there 
*'  was  freedom,  but  that  country  was  not  ours ;  we 
hdid  no  equal  rights  or  equal  laws."  In  his  testimony, 
as  taken  down  by  the  short  hand  writer,  he  represents 
the  respondent  as  saying,  "  that  where  there  were  equal 
**  laws'and  equal  rights,  there  was  freedom,  but  where 
•*  the  administration  of  the  laws  was  partial  and  not 
•*  certain,  the  people  were  not  free  :  and  that  we  were 
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<*  approaching  to  that  state  of  things.'*  In  his  public 
cation  he  accuses  the  respondent  of  sayings  thatveac*' 
tually  were  in  this  condition  :  in  his  testimony,  tbat 
we  were  approaching  to  that  state  of  things.  Isitpos- 
sible  to  give  credit  to  sC  witness  who  thus  contradicts 
himself?  And  what  assurance  have  we  that  he  whose  me* 
mory  is  so  treacherous,  and  who  is  proved,  by  his  pub* 
lication  tp  have  been  so  angry,  has  not  stated  his  own 
impressions  and  inferences  as  facts  i 

This  witness  has  indeed  made  an  attempt  to  support 
himself,  by  an  explanation  of  this  part  of  his  testimo- 
ny. In  his  explanation  he  tells  us,  that  although  he 
attributed  the  word  ^'  administration"  to  the  respon* 
dent,  the  terra  used  might  perhaps  have  been  *'  govcra- 
ment."  In  this  way  he  endeavors  to  get  rid  of  the  con- 
tradiction  between  himself  and  the  numerous  other 
witnesses.  But  this  cannot  avail  him.  The  express!- 
ons,  whether  applied  to  the  administration  or  the  go- 
vernment, must,  in  this  instance,  have  meant  the  same 
thing.  The  charges  of  weakness,  relaxation,  incapa- 
city, and  a  view  to  the  continuance  of  their  unfairlj 
acquired  power,  instead  of  the  public  good,  could  have 
had  no  application  to  the  government  in  its  general  ab- 
strad  nature.  They  could  have  been  applied  to  it  only 
as  administered,  by  the  persons  or  the  party  now  m 
power.  So  that  whether  the  term  "  government"  or 
**  administration*'  was  used,  the  meaning  was  precise- 
ly  the  same.  The  expressions  were  equally  remarka- 
ble, in  one  case  as  in  the^  other.  They  must  have  struck 
the  by-standers  as  much  in  one  case  as  in  the  other. 
They  were  in  faft '  the  same,  with  tlie  variance  of  a 
single  word,  which  did  not  in  the  least  vary  the  sense. 
The  witnesses  have  all  sworn  that  they  heard  no  such 
expressions,  and  the  contradiftion  is  as  strong  after  the 
explanation,  as  it  was  before. 

Who  are  these  witnesses  thus  standing  opposed  to 
Mr.  Montgomery  ?  These  witnesses  that  were  present, 
and  attentive,  and  yet  did  not  hear  these  remarkable 
expressions  which  he  heard  so  distin£lly,  and  which 
he  tells  us  made  so  strong  an  impression  on  his  mind . 
If,  when  he  stood  on  his  own  merits,  and  on  the  com* 
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(iarisdn  between  ins  publication  aitd  his  testimony,  he 
was  so  weak,  how  must  he  appear,  when  opposed  by 
this  host  of  witnesses  ? 

First,  Mr.  Mason.  That  gentleman,  indeed,  was 
i^o  much  occupied  by  the  saClutations  of  his  friends,  that 
he  did  not  atteqd  accurately  to  the  whole  charge  ;  al- 
though he  had  leisure  enough  to  remark  what  nobody 
else  saw  ;  that  the  respondent,  in  the  intervals  of  read- 
ing his  charge,  sometimes  seemed  to  introduce  extem- 
poraneous observations,  by  way  of  comment  on  what 
he  read*  Still  he  has  given  us  with  great  confidence^ 
hnd  no  less  accuracy,  the  principal  points  of  the  charge^ 
He  recollects  nothing  of  these  expressions.  Can  it  be 
believed  that  they  would  not  hav€  struck  him,  had  they 
been  used  ?  Mr. '  Mason  is  one  of  the  strongest  adhe« 
rentSj  one  ot  the  warmest  and  most  zealous  friends  o( 
those  who  now  administer  the  government.  Indeed  he 
is  one  of  the  chief  props  of  the  present  sidministration^ 
united  with  it  in  interest,  principle  and  affedtion*  He 
is,  moreover,  so  accurate  in  his  observation,  and  so 
cotrcA  in  his  recollection^  about  what  relates  to  the 
respondent^  as  to  be  able,  after  a  lapse  of  five  years^ 
to  rep'eat  a  casual,  and  jocular  conversation ;  which  is 
usually  forgotten  as  soon  as  it  passesi  Can  it  be  be- 
lieved that  so  outrageous  an  attack  upon  his  friends,  by 
this  judge,  and  in  such  a  place,  could  have  escaped  his 
notice,  or  been  effaced  from  his  memory  ? 

Next  Mr^  Smithy  Editor  ot  the  National  Intelligen* 
cer^  than  whom  the  present  administration  certainly 
has  not  a  more  zealous  friendi  He  is,  indeed,  remark* 
able  for  the  devotedness  of  his  attachment  .to  this  ad. 
ministration }  his  lively  and  keen  sensibility  to  all  its 
wrongs^  real  and  imaginary ;  and  his  vigilant  and  un- 
Wearied  zeal  in  its  defence.  He  is,  moreover,  remark^ 
able  for  his  talent  of  stating  in  writing,  whatever  he 
has  heard  spoken  or  read ;  a  talent  into  the  careful 
cultivation  and  constant  exercise  of  which  he  is  led  by 
his  profession.  He  listened  attentively  to  this  charge. 
After  hearing  it  he  sat  down  in  his  chamber,  the  same 
evening,  and  committed  the  substance  of  it  to  writings' 
for  the  express  purpose  of  publishing  it  in  his  paper. 
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This  publication  he  has  produced  and  attested^  and  it 
contains  no  such  expressions  about  the  present  admi- 
nistration,  or  the  present  government,  as  were  heatd 
by  Mr.  Montgomery*  Is  it  possible  to  believe  that 
had  such  expressions  been  used,  they  would  not  have 
been  heard  by  Mr.  Smith ;  or  that  if  he  had  heard  them, 
he  would  have  omitted  them  in  his  publication  ? 

Mr.  Stephen,  too,  who  is  known  to  be  strongly  at- 
tached  to  the  present  administration,  was  present  at  the 
delivery  of  this  charge,  attended  to  it,  but  heard  no 
such  expressions  as  those  related  by  Mr.  Montgomery. 
A  multitude  of  other  witnesses  who  stood  round  the 
respondent  while  he  delivered  the  charge,  who  were 
all  for  various  reasons  very  attentive  to  it,  have  with  one 
voice  declared  that  they  heard  no  such  expressions. 
Among  them  is  the  district  judge,  who  sat  by  the  side 
of  the  respondent ;  the  clerk  ofthe  court,  who  sat  next 
to  him  but  one,  and  who  moreover  is  an  adherent  ofthe 
present  administration ;  the  foreman  of  the  grand  jury« 
who  stood  close  to  the  respondent,  and  to  whom  the 
charge  was  particularly  addressed  ;  and  one  of  the 
judges  of  this  district,  who  attended  that  court  as  a 
witness,  and  stood  very  near  to  the  respondent,  while  he 
delivered  the  charge.  The  others  are  gentlemen  of 
the  bar,  men  of  high  character,  who  have  delivered 
their  testimony  with  great  accuracy,  and  assigned  with 
candor  and  precision  the  reasons  of  their  belief.  And 
all  these  persons  declare  most  positively,  that  they 
heard  no  such  expressions  asliave  been  related  by  Mr* 
Montgomery,  about  the  condufl,  chara£ler  and  views 
of  the  present  administration. 

Nay  more.  I'he  charge  was  read  from  a  written  pa- 
per, and  that  paper  is  produced  in  court,  and  proved 
by  the  person  who  wrote  it,  from  a  rough  copy  fur- 
nished  by  the  respondent.  Mr.  Mason,  it  is  true,  states^ 
that  some  extemporaneous  comments  appeared  to  him 
to  be  made  by  the  respondent,  while  reading  from  the 
lyritten  paper  ;  and  the  inference  to  be  drawn  from  this, 
I  presume,  is  that  these  expressions  might  have  form- 
ed one  of  these  extemporaneous  comments,  and  there- 
fore might  have  been  used,  tho*  they  do  not  appear  in 
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the  paper.    But  Mr.  Mason,  it  will  be  remembered, 
tho'  very  correft  and  positive  in  stating  the   substance, 
does  not  pretend  to   accuracy  in  the  particulars.     He 
was  too  much  interrupted   by  the  salutations  of  his 
friends,  who  pressed  through  the  croud  to  speak  to  him. 
And  it  may  very  well  have  happened  that  when,  after 
these  interruptions,  he  turned  bis   attention  again  to 
the  respondent,  he  sometimes  found  him  with  his  eyes 
raised  from  the  paper,  as  those   of  every  man  will  be 
who  reads  his  own  composition,  or  any  writing  with 
which  he  is  familiar.      This  might  have  led   him  to 
conclude,  that  the  respondent  sometimes  spoke  extem- 
pore.    But  Mr.  Montgomery  himself  has  stated  that 
the  whole  charge  was  read  from  a  paper ;  and  the  same 
-faft  has  been  established  by  the   testimony  of  nine  or 
ten  Witnesses,  among  whom  are  the  distri6t  judge  and 
the  clerk  of  the  court.     Those  gentlemen   sat  near  to 
the  respondent,  while  he  delivered  the  charge.     One  of 
them  sat  next  to  him,  and  the  other  next  but  one. 
They  were^  both  attentive  to  the  manner  in  which  the 
charge  was  delivered,  and  they  both  say  that  it  appearecjl 
to  them  to  be  entirely  read.      They  both  say  that  the 
resfondent,  in  reading /it,  occasionally  raised  his  eyes 
from  the  paper  at  the  close  of  a  sentence,    ajid  turned 
them  on  the  audience ;  but  not  longer  at  any   one  time 
than  is  usual  with  a  person  reading.     In  this  the  other 
witnesses  fully  concur.     They  all  stood  round  the  res- 
pondent, had  their  eyes  upon   him  during  the   whole 
time,  and  were  particularly  attentive  to  the  manner  as 
w^U  as  to  the  matter  of  the  charge. 

Mr.  Montgomery,  incteed,  after  he  had  heard  the  . 
testimony  of  Mr.  Mason,  explained  himself  on  this 
subje6).  He  said  at  first,  that  the  whole  charge  ap- 
peared to  him  to  be  read  from  a  written  paper.  But  ' 
after  he  heard  Mr.  Mason  state  that  tfad  respondent,  in 
delivering  the  charge,  sometimes  appeared  to  leave  the 
paper,  and  introduce  extemporaneous  matter,  he  was 
called  again,  and  he  then  informed  us  tliat  his  eyes 
were  not  constantly  diredled  towards  the  respondent^ 
but  were  occasionally  turned  on  the  by-standers,  whose 
eyes  he  observed  to  be  directed  to  him  as  the  known 
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aiith(»r  of  the  measures  reprobated  in  the  charge,  Ffoai 
thif  he   infemed  very  properly,    that  the  itespoodent 
might  have  spoken  extempore  from  Ume  to  time,  whku 
out  his  observing  the  fa£l«     This  explanation  certainly 
removes  the  cotitradiftion    which    at  first    i^peared 
between  Mr.  Mason  and  Mr.  Montgomery  ;  and  weak- 
ens materially  the  testimony  of  the  latter  gentlemian^  as 
to  the  fa£t  now  in  question^     But  it  has  no  ^uch  eSkSt 
on  the  testimony  of  the  other  witnesses,  whose  atten- 
tion was  not  called  off  like  that  of  Mr^  Montgoraety ; 
who  had  their  eyes '  upon  this  respondent  during  die 
whole  time  ;  and  who  firmly  believe  that  every  wcnrd 
which  he  delivered,  was  read  from  the  paper.      This 
ia£t,  then,  I  consider  as  completely  established.    The 
paper  has  been  proved,  and  is  in  evidence  before  the 
court.     A  true  copy  of  it  will  be  fouud  among  the  ex^ 
hibits  filed  witti  the  answer.  No.  8.     On  examination^ 
it  will  be  found  to  contain  no  such  expressions  as  are  at« 
tributed  to  tlie  respondent  by  Mr.  Montgomery. 

The  testimony  of  Mr,  Montgomery  on  this  pMOt, 
thus  liable  to  suspicion  in  itself,  on  account  of  the  state 
.  of  irritation  in  which  he  saw  the  transadtion  ;  thus  con*>' 
tradi^ed  by  his  own  written  statement,  by  the  testimo- 
ny of  so  many  witnesses,  and  by  the  written  chai^ ; 
is  not  entitled  to  belief,  but  must  be  laid  wholly  out  of 
the  case,  I  do  not  charge  him  mth  wilfully  mistating 
thefa^;  but  that  he  has  utterly  mistaken  it  paimot  be 
doubted* 

There  is  another  poigt  on  which  some  contrariety  ap- 
pears in  the  testimony.  Some  of  the  witnesses  have 
•  supposed  that  the  respondent  concluded  this  charge 
with  a  direct  recommendation  to  the  jury,  to  use  Aeir 
endeavors  on  their  return  home,  towards  preventing 
the  final  passage  of  the  aft  of  assembly  of  Maryland, 
for  abolishing  the  Supreme  Courts ;  by  procuring  in 
their  several  counties  the  election  of  such  persons  as 
would  vote  against  that  measure.  Others  are  under 
the  impression,  that  no  such  recommendation  was  ex- 
pressly made,  but  was  merely  to  be  inferred  from  the 
general  tenor  of  the  charge.  That  such  a  difference  trf' 
opinion  should  take  place  is^  by  no  means  sujppnsing ; 
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but  ^e  difierence  is  immaterial.      The  objeA  of  the 
charge  undoubtedly  was,  to  dissuade  the  people'  c^Ma* 
ryland  from  adopting  the  measure  ia  question ;  and  t6 
impress  on  the  grand  jury  Qnd  the  audience,  the  neces* 
sity  of  exerting  diemselyes  against  it^  at  the  eledion 
which  was  then  approaching  and  was  to  decide  its  &te* 
If  this  recommendation  Mras  not  expressly  given,  it 
was  plainly  implied,.     Such  was  the  intention  of  the 
respondent ;  and  his  defiance  rests  on  the  correflness  of 
this  intention ;  on  his  right,  -according  to  the  long  es« 
tablished  custom  of  this  country,  to  pursue  the  objed 
in  this  way* 

Let  the  charge,  Mn  President,  be  carefully  examio* 
ed,  and  it  will  be  found  to  have  no  ob}e6t  in  view,  but 
to  convince  the  people  of  Maryland,   by  arguments 
drawn  from  reason  and  experience,    of  iher  danger  of 
adopting  a  change  in  their  state  constitution,  which  had 
been  submitted  to  their  consideration,  and  the  object  of 
which  was  to  abolish  all  their  supreme  courts  of  law  ;  to 
Introduce  a  system  entirely  new  and  untried ;  and  above 
all  to  destroy  the  independent  tenufe  of  judicial  office, 
secured  to  them  by  their  existing  constitution  ;  and  to 
leave  the  judges  dependant  on  the  executive  for  their 
continuance  in  office,  and  on  the  legislature  for   their 
support.     The  respcmdent  who  had  contributed  large- 
'  ly  to  the  formation  and  establishment  of  the  state  con- 
stitution,  was  greatly  alarmed  at  these  changes.     He 
considered  them  as  of  the  most  destructive  tenaency  to 
the  liberty  and  happiness  of  the  state  to  which  he^  be- 
longed ;  and  he  resolved  to  take   this  opportunity  of 
warning  his  feUow^citizens  against  them.      This  is  the 
whole  scope  of  his  address  to  the  grand  jury,  to  shew 
the  importance  oF  an  independent  judiciary,  the  dan- 
gerous tendency  of  changes  already  made,  and  the  mis* 
chiefs  which  would  result  from  taking  this  additional 
ittepinthe  career  of  innovation.     He  did,  indeed,  ad* 
vert  to  the  a6k  of  Congress  for  repealing  the  circuit 
court  law,  and  remarked  that  it  had  shaken  to  its  loun- 
dation  the  independence  of  the  Federal  judiciary  :  but 
the  manifest  and  sole  obje^l  of  this  was,  to  shew   that 
Jbe  spirit  of  innoygiionhad  gone  forth,  and  ought  (o  bfc 
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<»refuny  watched ;  that  the  public  resped  for  great 
constitutional  principles  had  begun  to  be   wcakcDed  ; 
and  that  by  how  much  the  security  which  might  have 
been  derived  from  an  independent  Federal  judictaiy, 
had  been  diminished,  by  so  much  the  more  vigilantly 
It  behoved  us  to  gpard  our  stat6  institutions.     No  other 
objefk  can  be   discovered   in  the  cbai^,  or  Inferred 
from  its  general  tenor,  or  from  the  language  in  which 
it  is  expressed  ;  neither  is  there  any  evidence  which  has 
the  most  remote  tendency  to  shew,    that  he  had  any 
other  obje6l  in  view.    And  was  not  this  an  object  which 
a  citizen  of  this  country  might  lawfully  pursue  ?      Xs  it 
not  lawful  for  an  aged  patriot  of  the  revolution  to  warn 
his  fellow-citizens  of  dangers,  by  which  he  shpposes 
their  liberties  and  happiness  to  be  threatened  ?     Or  will 
il  be  contended  that  a  citizen   is  deprived  of    these 
rights,  because  he  is  a  judge  ?      That  his   office   takes 
from  him  the  liberty  of  speech,  which  belongs  to  every 
citizen,  and  is  justly  considered  as  one  of  our  most  in- 
valuable privileges  ?     I  trust  not.     And  if  there  could 
be  any  doubt  on  this  point,  I.  would  remove    it  by.  re- 
ferring  to  a  recent  instance,  of  two  judges  of  the .  su- 
preme court  of  Maryland,  who  in  a  late  political  con- 
test, entered  the  lists  as  champions  for  the  rival  candi- 
xJ^tes,  and  travelled  over  a  whole  county,    making  po- 
litical speeches  in  opposition  to  each  other.      Yet  these 
gentlemen  justly  possess  ibe  confidence  and  respeft  of 
the  public ;  their  condu£l   in  this   instance  has  never 
been. considered  as  a  violation  of  duty  ,•  and  he  who  es- 
poused the  interest  of  the   successful   candidate,  has 
ieen  far  from  receiving  any  marks  of  displeasure   from 
the  government  of  this  country. 

If,  therefore,  a  judge  retain  this  right,  notwith- 
standing  his  official  charadler  ;  if  it  still  be  lawful  for 
him  to  express  his  opinions  of  public  measures,  to  op- 
pose by  argument  such  as  are  still  pending,  and  to  ex- 
crt  himself  for  obtaining  the  repeal,  by  constitutional 
means,  of  such  as  have  been  adopted ;  I  ask  what  law 
forbids  him  to.  exercise  these  rights,  by  a  charge  from 
the  bench  ?  In  what  part  of  our  laws  or  constitution 
is  it  written,  that  a  judge   shall  not  speak  on  politics 
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to  a  grand  jury  ?  Shall  not  advance,  in  a  charge  from 
the  bench,  those  arguments  against  a  public  measure, 
which  it  must  be  admitted  that  he  might  properly  em« 
ploy  on  any  other  occasion  ?  Such  conduct  may  per- 
haps be  ill*judged,  indiscreet,  ^  or  ill-timed.  I  am  rea- 
dy to  admit  that  it  is  so  ;  for  I  am  one  of  those  who 
have  always  thought,  that  political  subjefla  ought  ne- 
ver to  be  mentioned  ia  courts  of  justice.  But  is  it 
contrary  to  law  ?  Admitting  it  to  be  indecorous  and 
improper,  which  I  do  not  admit,  is  every  breach  of  de^ 
coram  and  propriety  a  crime  ?  The  rules  of  decorum 
and  prc^riety  forbid  us  to  sing  a  song  on  the  floor  of 
Congress,  or  to  whistle  in  a  church.  These  would  be 
afts  of  very  great  indecorum,  but  I  know  of  no  law  by 
which  they  could  be  punished  as  crimes.  Will  they 
who  contend  that  it  is  contrary  to  law,  for  a  judge  to 
speak  of  politics  to  a  grand  jury,  be  pleased  to  point 
out  the  law  of  the  land  which  forbids  it  ?  They  tan* 
not  do  so.  There  is  no  such  law.  Neither  is  there 
any  constitutional  provision  or  principle,  or  any  cus* 
torn  of  this  country,  which  condemns  this  practice^ 

And  will  this  honorable  body,  sitting  not  in  a  legis« 
lative  but  a  judicial  capacity,  be  called  on  to  make  a 
law,  and  to  make  it  for  a  particular  case  which  has  al« 
ready  occurred  ?  What,  sir,  is  the  great  distin£iion 
between  legislative  and  judicial  functions  ?  Is  it  not 
that  the  former  is  to  make  the  law,  for  future  cases ; 
and  that  the  latter  is  to  declare  it,  as  to  cases  which 
have  already  occurred  ?  Is  it  not  one  of  the  iundamen* 
tal  principles  of  our  constitution,  and  an  essential  in- 
gredient of  free  government,  that  the  legislative  and. 
judicial  powers  shall  be  kept  distinct  and  separate  ? 
That  the  power  of  making  the  general  law  for  future 
eases,  shall  never  be  blended  in  the  same  hands,  with 
that  of  declaring  and  applying  it  to  particular  and  pre* 
sent  cases  ?  Does  not  the  union  of  these  two  powers  in 
the  same  hands,  constitute  the  worst  of  despotisms  i 
What,  sir,  is  the  peculiar  and  distinguishing  charac« 
teristic  of  despotism  ?  It  consists  in  this,  sir,  that  a 
man  m^y  be  punished  for  an  a£l,  which  when  he  did  it, 
was  not  forbidden  by  law.     While,  on  the  other  hand^ 
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.  It  is  tke  essence  of  freedom^  that  no  aft  can  becrefted 
as  a  crime,  unless  there  be  a  precise  law  forbtddmg  it, 
at  the  time  when  it  was  done. 

It  is  this  line  which  separates  liberty  from  slaTerr  : 
ftnd  if  the  respondent  be  condemned  to  punishmeoi  ior 
an  a6l,  which  far  from  being  forbidden  by  any  lav  of 
the  land,  is  sanctioned  by  the  custom  of  this  couotiT 
for  more  than  twenty  years  past,  thea  hav^  we  tin 
form  oi  free  government,  but  the  substance  of  despo- 
tisrn^ 

Let  gentlemen,  before  they  establish  this  principle, 
recollect  that  it  is  a  two  edged-sword.  Let  tbem  it- 
member^  that  power  must  often  change  hands  in  popu* 
Jar  governments  ;  and  that  after  every  struggle,  the 
victorious  party  comes  into  power,^  with  resentments  ta 
gratify  by  the  destruction  of  their  vanquished  oppo- 
nents,  with  a  thirst  of  vengeance  to  be  daked  in  their 
blood.  Let  them  remember,  that  principles  and  pre*' 
cedents,  by  which  actions  innocent  when  thcrjr  were 
done  may  be  converted  into  crimes^  are  the  most  con- 
venient and  effectual  instruments  of  revenge  and  de- 
struction, with  which  a  victorious  party  can  be  furnish- 
ed. Let  them  beware  bow  they  give  their  sanction  to 
principles,  which  may  soon  be  turned  against  them- 
selves ;  how  they  forge  bohs  which  may  soon  t>e  hurkd 
on  their  own  heads.  In  a  popular  government,  where 
power  is  so  flu£luating,  where  constitutional  principles 
are  therefore  so  important  for  the  protecVicm  of  the 
weaker  party  against  the  violence  of  the  stronger,  it 
above  all  things  behoves  the  party  actually  in  power,  to 
adhere  to  the  principles  of  justice  and  law  ;  lest  by  de- 
parting from  them  they  furnish  at  once  the  provoca- 
tion and  the  weapons,  for  their  own  destruction. 

I  have  stated,  Mr.  President,  that  the  practice  of  in« 
troducing  political  matter  into  charges  to  grand  juries,- 
has  been  sanctioned  by  the  custom  of  this  country, 
from  the  beginning  of  the  revolution  to  this  day.  Need 
I  adduce  any  other  proof  of  the  fa£):  than  its  general  no* 
toriety  ?  Need  I  refer  to^the  charge  delivered  in  South 
Carolina,  in.  1776,  by  William  Henry  Drajrtcm,  far 
which  he  has  been  so  much  admired  and  aj^laoded  ? 
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Need  I  refer  to  the,  r<;cominendatioft  of  the  executive 
council  in  Pennsylvania,  at  a  period  something  later, 
in  which  that  body,  with  John  Dickinson  at  its  heail, 
enjoins  it  on  the  judges,  to  avail  themselves  of  their 
charges  co  the  grand  juries  on  their  circuits,  for  disse* 
minating  corred  political  information  and  principles 
among  the  people  ?  Shall  I  refer  to  the  case  of  judge 
Addison  in  Pennsylvania,  who  has  delivered  many  po- 
litical charges,  and  against  whom  when  he  was  lately 
impeached,  those  charges  made  no  part  of  the  accusa- 
tion ?  Shall  I  refer  again  to  the  charge  of  judge  Ire- 
dell, delivered  to  the  grand  jury,  which  found  the  first 
indi^ment  agaii\3t  John  Fries,  and  containing  a  variety 
of  political  matter  i  It  is  unnecessary  to  dilate  on  these 
instances.  They  have  been  given  in  evidence,  and  Are 
fresh  in  the  memory  of  this  honorable  court.  The  re* 
colledlion  of  the  honorable  members  must  fttrnish  them 
with  many  others  equally  striking* 

And  yet  have  the   authors  of  none  of  these  political 
charges  been  censured*     No  mark  of  public  or  private 
disapprobation  has.  been  fixed  on  their  condu6l.     No 
legislative  a6t  has  forbidden  this  practice.     From  the 
time  of  judge  Drayton  to  the  time  of  judge  Chase,  it 
has  been  considered  as  innocent.     It  remained  for  the 
year  IbOJ,  after  a  lapse  of  twenty  seVen  years,  to  dis- 
cover its  criminality.     But  this  honorable  body  will  not 
so  determine.     It  will  not  forget  the  distinction  between 
its  judicial  and  its  legislative  character.     In  its  judicial 
character  it  will  declare,  that  an  act,  however  improper 
in  itself  or  dangerous  in  its  tendency,  shall  not,  if  for- 
bidden by  no  law,  be  punished  as  a  crime ;  that  the 
prevalence  of  this  custom  for  twenty  years,  the  counte- 
nance  which  it  received  from  some  governmental  au- 
thorities, and  the  acquiesence  of  all,  are  sufficient  evi- 
dence of  its  legality ;  and  that  the  criminal  intent  which 
constitutes  an  essential  ingredient  of  the  offence,  in 
this  as  well  as  in  every  other  case,  and  of  which  no  di- 
rect proof  is  now  adduced,  can  never  be  inferred  from 
the  act  itself,  when  done  in  compliance  with  a  custom 
so  long  established,  and  so  highly  sanctioned.     But  if" 
the  memb(jrs  of  this  tribunal  should  be  in4ividually  of 
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opinion,  that  thts  custom  is  dangerous  or  impraper^ 
they  will,  after  pronouncing  a  sentence  of  acquiti^ia 
this  case,  resume  their  legislative  character,  and  paa&a 
law  to  restrain  the  practice  in  future*  Thus  will  tbe 
mischief  be  prevented  on  one  hand,  and  the  principles 
of  libert)  and  justice  respected  on  the  other. 

This  charge,  therefore,  fails  like  the  rest,  and  what 
remains  of  the  accusation  ?  It  has  dwindled  into  no- 
thing. It  has  been  scattered  by  the  rays  of  truth,  like 
the  mists  of  the  morning,  before  the  effulgence  of  the 
rising  sum  Touched  by  the  spear  of  investigation,  it 
has  lost  its  gigantic  and  terrifying  form,  and  has  sfaronk 
into  a  toad.  Every  part  of  our  honorable  client's  con- 
duct has  beai  surveyed  ;  all  his  motives  have  been  se- 
verely scrutinized  ^  all  his  actions  have  been  brou^^to 
the  test  of  law  and  the  constitution ;  his  words,  and 
even  his  jocular  conversations,  have  been  passed  in  strict 
i^view ;  and  the  ingenuity  and  industry  of  the  hcmoxa- 
ble  managers  have  proved  unable  to  detect  one  illegal 
act,  one  proof,  or  one  fair  presumption  of  improper 
motive. 

Perceiving,  perhaps,  by  anticipation,  this  desperate 
situation  of  his  case,  the  honorable  gendenum  who 
.  opened  the  prosecution,  has  devised  another  expedient 
to  escape  from  anticipated  defeat,  and  to  secure  that 
conviction  on  which  he  seems  to  have  set  his  heart* 
He  has  told  us,  and  no  doubt  will  hereafter  insist,  that 
in  order  to  form  a  true  judgment  on  the  respondem's 
conduct,  the  whole  of  it  must  be  embraced  in  one 
view ;  and  all  the  particulars  regarded  as  parts  of  one 
whole.  This  means,  if  it  means  any  thing,  that  al- 
though no  single  act  alledged  in  the  articles,  should  be 
considered  as  an  impeachable  offence,  and  a  sufficient 
ground  of  conviction,  yet  all  the  a6\s  taken  together 
may  constitute  such  an  offence.  That  b,  in  other 
words,  that  many  nothings  may  make  something ;  that 
many  noughts  may  make  an  unit  :  that  many  innocent 
a£ls  may  make  a  crime.  What  is  this  but  recurring, 
in  another  form,  to  the  absurd  and  monstrous  doctrine, 
that  judges  may  be  removed  on  impeachment  for  reasons 
of  expediency,  ivithout  the  proof  of  any  specific  of- 
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fence  ?  No,  sir  I  This  last  subterfuge  'will  not  av^il 
the  prosecutors.  This  honorable  court,  adhering  td 
the  principles  of  the  constitution,  the  positive  rules  of 
law,  and  ^he  plain  di£tates  of  justice  and  common 
sense,  will  require,  before  itconvifls,  the  clear  proof 
of  a  criminal  intent,  manifested  and  carried  into  cSe&i 
by  some  a6\  done  in  violation  of  the  laws.  Under  the 
shield  of  this  great  principle,  our  honorable  client 
stands  secure.  In  full  confidence  that  you,  Mr.  Presi^ 
dent,  and  the  members  of  this  honorable  court  will  be 
guided  by  it,  I  cheerfully  submit  the  case  to  you ;  and 
when  you  retire  to  deliberate  on  it,  remember  that  pos- 
terity will  Sit  in  judgment  on  your  conduct ;  that  her 
decision  will  be  pronounced  on  the  testimony  of  impar* 
tial  history ;  and  that  from  her  awful  sentence  there  lies 
BO  appeal. 


TUESDAY,  FEBRUARY  26. 

THE  Court  opened  at  about  half  past  ten  o^clock, 
A.  M.  the  Managers,  the  House  of  Representatives, 
and  the  Counsel  of  the  respondent  having  taken  their 
seats, 

Mr.  NICHOLSON,  as  one  of  the  managers,  ad- 
(Iressed  the  court  in  reply  to  the  counsel  of  the  accus- 
ed* He  said  the  House  of  Representatives  having  fm» 
peached  Samuel  Chase,  one  of  the  associate  justices  of 
the  Supreme  court  of  the  United  States,  of  high 
crimes  and  misdemeanors ;  the  evidence  on  their  part 
having  been  adduced,  and  that  on  behalf  of  the  accus-, 
ed,  and  the  arguments  of  his  counsel  havingbeen  ful« 
ly  and  patiently,  heard,  it  now  became  his  duty  to  re- 
ply  in  support  of  the  impeachment.  To  me,  Mr.  Pre- 
sident,  said  he,  this  duty  is. an  unpleasant  one.  Upon 
all  occasions  and  under  all  circumstances,  the  office  of 
a  public  accuser  is  the  most  painful  that  can  be  imposed 
on  us ;  but  it  is  more  peculiarly  so  when  the  objeft  of 
accusation  appears  before  us,  covered  with  age  and  in* 
firmities.     1  think  I  speak  the  sentiments  of  my  brother 
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managers  and  of  the  House  of  Representatives,  whea 
I  say,  that  this  impeachment  never  would  have  beea in- 
stituted, that  it  never  would  have  arrived  at  its  present 
crisis,  if  we  had  not  believed  that  the  best  interests  of 
our  common  country  required,  that  the  conduct  com- 
plained of  should  not  go  unpunished.  There  is  no 
nation  on  earth,  sir,  in  which  the.  freedom  of  man  and 
the  consequent  happiness  of  society  are  ncit  inseparably 
interwoven  with  the  full,  free  and  impartial  administra- 
tion of  justice. 

*'  Una  9alu8  ambobus  erit  commune  fiericuhimJ" 

It  was  to  preserve  this  unity  of  safety,  to  avert  this 
common  danger,  that  we  thought  ourselves  bound  by 
the  most  solemn  obligation,  to  bring  these  charges  be- 
fore the  highest  tribunal  of  the  nation.  We  may  in 
vain  make  laws  to  secure  our  property,  to  proteft  our 
liberty  and  to  guard  our  lives,  if  those  to  whom  we  ap- 
peal, and  to  nvhose  decress  we  are  bound  to  submit, 
shall  prove  unfaithful  in  the  discharge  of  their  dut}\ 
If  our  laws  ate  not  faithfully  administered  ;  if  the  holy 
sanctuary  of  our  courts  is  to  be  invaded  by  party  feel- 
ing ;  if  justice  shall  suffer  her  pure  garment  to  be  stain- 
ed by  the  fov»l  venom  of  political  bigotry,  we  may  in- 
deed boast  that  we  live  in  a  land  of  freedom,  but  the 
boast  will  be  vain  and  illusory. 

In  this  point  of  view,  therefore,  this  cause  may  just- 
ly be  called  an  important  one.  I  need  not  however  urge 
its  importance  to  the  court,  for  the  feelings  of  every 
honorable  member  will  speak  its  importance  more  for- 
cibly  than  any  thing  that  I  can  utter.  But  I  do  trust 
that  those  frequent  appeals  which  you  have  heard,  those 
frequent  instances  in  which  you  have  been  reminded 
that  posterity  will  pass  between  the  accused,  his  accus- 
ers and  his  judges,  will  have  no  influence  on  your 
minds.  A  desire  to  secure  the  approbation  of  poste- 
rity is  an  honorable  feeling  pervading  fvery  human 
breast,  and  is  almost  inseparable  from  our  nature  :  but 
to  secure  the  approbation  of  pu^Jlerity,  we  must  take 
care  to  pursue  the  diflates  of  our'bwn  consciences,  and 
by  doing  justice  here^  trust  to  posterity  to  do  us  jus* 
tice  too^ 
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Our  country  it  is  true  are  now  looking  on  with  anxi- 
ous solicitude  for  the  event  of  this  cause  ;  but  the  sen- 
tence  which  they  shall  pass  will  not  depend  upon  the 
judgment  given  here. — To  the  world  and  to  posterity 
the  convidlidn  of  the  accused,  by  this  court,  will  not 
establish  his  guilt ;  and  I  thank  God,  as  the  case  has 
been  pufin  issu^  between  us,  his  acquittal  will  not 
prove  his  innocence.  The  fedls  in  the  cause,  sir,  those 
lacts  which  we  have  proved  by  the  most  undeniable  evi- 
dence, and  upouM^ich  your  judgment  must  be  given  ; 
those  facts  will  be  presented  to  the  eyes  of  the  world 
and  of  posterity,  and  upon  those  only  will  they  decider 
If  it  should  ever  be  the  fortune  of  my  humble  name  to 
descend  to  posterity,  by  the  vote  which  I  gave  for  in- 
stituting  this  impeachment,  and  by  my  conduct  in  dis- 
charging the  great  duty  now  committed  to  me,  I  cheer- 
fully consent  to  be  tried.  To  this  awful  tribunal  I  wil- 
lingly submit.  If  the  judge  is  guilty,  posterity  will 
heap  on  him  all  that  odium  which  his  guilt  deserves,  if 
he  is  innocent,  let thatodiumbe turned uppnhisaccusers. 

Because  Sidney  2a\d  Russell  bled  upon  a  scaffold,  have 
their  names  been  lessthe  obje£ls  of  veneration  withposte- 
rity  ;  and  because  Scro^gs  and  Jeffries  escaped  the  pu- 
nishment due  to  their  crimes,  have  they  therefore  been 
less  the  obje6ls  of  universal  execration?  No,  sir; 
and  the  honorable  counsel  (Mr.  Hopkinson)  who  first 
addressed  you  on  behalf  ol  die  accused,  gave  us  him- 
self a  memorable  example  of  the  poor  respefl  which 
posterity  will  feel  for  the  decisions  of  those  who  have 
gone  before  them.  That  honorable  gentleman  told  you 
that  Warren  Hastings  was  impeached  for  the  murder  of 
princes  and  the  plunder  of  empires ^-^dmA  yet  that  he 
was  acquitted.  But  is  there  any  who  hears  me  that  be. 
lievcs  he  was  innocent? — If  we  read  the  history  of  that 
trial ;  if  we  look  to  the  facts  charged,  and  listen  to  the 
unexan\pled  eloquence  by  which  they  were  supported, 
our  only  wonder  will  be,  that  he  was  not  condemned. 
Sir,  it  has  been  said,  that  those  plundered  millions  were 
the  best  witnesses  to  prove  his  innocence ;  and  I  greatly 
fear  that  the  day  will  come,  when  the  crying  blood  of 
those  murdered  princes   will  be  the  bebt  witnesses  to 
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prove  his  guilt,  The  most  splendid  action  in  £diimnd 
Burke's  life  was  his  accusation  of  Warren  Hastings ; 
the  foulest  stain  upon  the  national  justice  of  £nglud^ 
was  his  acquittal. 

We  have  been  charged,  sir^  by  one  of  the  honorable 
counsel,  (Mr.  Harper)  with  having  endeavored  tooi. 
list  on  our  side  the  sympathies  of  the  court.  Permit 
ine  to  ask  what  sympathy  have  we  endeavored  to  ex* 
cite?  What  feelings  nave  we  endeavored  to  engage? 
To  what  passion  have  we  addressed  ourselves?  None,  »r. 
We  came  here  to  demand  justice.  The  constitution 
has  placed  in  your  hands  the  power  of  punishing  guilt ; 
we  have  proved  the  guilt  of  the  person  accused,  and  at 
your  hands  we  demand  his  punishment. — ^To  your  con* 
sciences,  and  your  understandings  we  appeal,  and  not 
to  your  feelings.  These  have  been  assailed  by  our  ad- 
versaries. They  have  exhibited  their  client  to  you, 
covered  as  they  say,  with  the  frost  of  seventy  winters^ 
and  have  endeavored  to  hide  the  m£^nitude  of  his 
crimes,  in  the  length  of  his  years,  and  the  infirmity  of 
his  health.  In  attempting  to  excite  your  compassion^ 
they  have  wished  to  drown  the  voice  of  justice^  and 
have  addressed  you,  not  as  judges,  but  as  men.  I  do 
trust;  however,  that  if  any  sympathy  is  to  be  excited, 
it  will  be  neither  for  the  accused,  nor  his  accusers* 
Let  your  feelings  be  turned  towards  the  nation  !  Let 
your  sympathy  be  awakened  for  those  who  are  to 
come  after  you,  for  by  the  sentence  which  ^ou  pro- 
nounce  in  this  case,  it  must  ultiniately  be  determined 
whether  justice  shaU  hereafter  be  impartially  adminis- 
tered, or  whether  the  rights  of  the  citizen  are  to  be 
prostrated  at  the  feet  of  overbearing  and  tyrannical 
judges.  We,  who  are  engaged  in  this  prosecution^ 
feel  that  our  fathers  handed  down  to  us  a  glorious  birth- 
right, and  we  appear  at  this  bar  to  demand  that  it  be 
transmitted  to  our  children,  unimpaired,  and  unpollu* 
ted.  Do  die  nation  justice,  and  you  will  do  justice  to 
us,  to  yourselves,  and  to  posterity. 

We  were  also  told  by  the  honorable  counsel  for  the 
accused,  that  when  we  found,  the  accusation  shrunk 
from  the  testimony,  and  that  the  case  could  no  longer  be 
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supported,  we  resorted  to  the  forlorn  hope  of  contetld/ 
ing  that  an  impeachnient  was  not  a  criminal  prosecution, 
but  a  mere  inquest  of  office.  For  myself  I  am  free  to 
declare,  that  I  heard  no  such  position  taken.  If  de* 
^claraticms  of  this  kind  have  been  made,  in  the  name  of 
the  managers  I  here  disclaim  them.  We  do  contend 
that  this  is  a  criminal  prosecution,  for  offences  commit- 
ted  in  the  discharge  of  high  official  duties,  and  we  now 
support  it,  not  merely  for  the  purpose  of  removing  an 
individual  from  office,  but  in  order  that  the  punish* 
ment  inflifled  on  him  may  deter  others  from  pursuing 
the  baneful  example  which  has  been,  set  them. 

Nor  do  we  mean  to  take  another  ground  which  the 
counsel  for  the  accused  have  thought  proper  to  assign 
us,  for  we  never  entertained  the  most  distant  idea,  that 
any  citizen  might  be  impeached.  It  was  with  no  licde 
surprize  that  I  heard  such  do£lrines  ascribed  to  us,  anc^ 
I  was  astonished  to  hear  the  attorney  general  of  Mary, 
land  combating  positions  which  we  had  not  laid  down, 
and  searching  ior  argument  to  prove  that  which  we 
should  not  have  hesisated  to  admit. 

But,  sir,  there  is  one  principle  upon  which  all  the 
counsel  for  the  accused  have  relied,  upon  which  they 
have  all  dwelt  with  great  force,  and  to  the  maintenance 
of  which  they  have  direfled  all  their  powers,  that  we 
cannot  assent  to — we  mean  to  contend  against  it,  be- 
cause we  believe  it  to  be  totally  untenable,  and  be- 
c^use  it  is  of  the  first  importance  in  the  decision  of  the 
question  now  under  discussion.  We  do  contend  that 
to  sustain  an  impeachment,  it  is  not  necessary  to  shew 
that  the  offences  charged  are  of  such  a  nature  as  to  sub- 
ject the  party  to  an  indiftment,  for  the  learned  counsel 
have  said  that  the  person  now  accused  is  not  guilty,  be- 
cause the  misdemeanors  chargedagainst  him  are  not  of  a 
nature  for  which  he  might  be  indi6ted  in  a  court  of  law. 

To  shew  how  entirely  groundless  this  position- is,  I- 
need  only  pursue  that  course  which  has  been  pointed  out 
to  us  by  the  respondent  himself,  and  his  counsel.  I  might 
refer  to  £nglish  authorities  of  the  highest  Tespe£labi.  < 
lity,  to  shew  that  officers  of  the   British   government 
have  been  impeached  for  offences  not  indictable  under 
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any  law  whateirer.  3at  I  feel  no  disposition  to  resort  to 
foreign  precedents.  Ia  my  judgment  the  constitutum 
ot  the  United  States  ought  to  be  expounded  upon  iis 
own  principles*  and  that  foreign  aid  ought  never  to  be 
bailed  in.  Our  constitution  was  fashioned  after  none 
oth^r  in  the  known  world,  and  if  we  understand  the 
language  in  which  it  is  written^  we  require  no  assistance 
in  giving  it  a  true  exposition.  As  we  speak  the  Eq. 
glish  language,  we  may  indeed  refer  to  English  autho' 
rities  for  definitions,  as  we  should  refer  to  English  dic- 
tionaries for  the  meaning  of  English  words  ;  but  upon 
this  as  upon  all  other  occasions  where  the  principles  of 
our  government  are  to  be  developed^  I  trust  tliat  tlic 
constitution  of  the  United  States  will  stand  upon  its 
own  foundation,  unsupported  by  foreign  aid,  and  that 
the  construftion  given  to  it  will  be,  not  an  English 
Qonstru£lion,  but  one  purely  and  entirely  American. 

The  constitution  declares,  that  **  the  judges  both  of 
the  supreme  and  inferior  courts  shall  hold  their  com- 
mhsions  dvxing  good  bebavior.^^  The  plain  and  cor- 
'  re6l  inference  to  be  drawn  from  this  language  is,  that  a 
judge  is  to  hold  his  office  so  long  as  he  demeans  him- 
self well  in  it ;  and  whenever  he  shall  not  demean  him- 
self well,  he  shall  be  removed.  I  therefore  contend 
that  a  judge  would  be  liable  to  impeachment'  under  the 
constitution,  even  without  the  insertion  of  that  clause 
which  declares,  that  *'  all  civil  officers  of  tl>e  United 
States  shall  be  removed  for  the  commission  of  treason^ 
bribery,  and  other  high  crimes  and  misdemeanors.'' 
The  nature  of  the  tenure  by  which  a  judge  holds  hfs  of- 
fice is  such,  that  for  any  a6t  of  misbehavior  in  office  he 
is  liable  to  removal.  These  a61s  of  misbehavior  may 
be  of  various  kinds,  some  of  which  may  indeed  be  pu- 
nishable under  our  laws  by  hididment ;  but  there  may 
be  others  which  the  lawmakers  may  not  have  pointed 
out,  involving  such  a  flagrant  breach'  of  duty  in  a 
judge,  either  in  doing  that  which  he  ought  not  to  have 
<lop.e,  or  in  omitting  to  do  that  which  he  ought  to  have 
done,  that  no  man  of  common  understanding  would  he- 
sitate to  say  he  ought  to  be  impeached  for  it. 
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The  words  ^^good  behavior ^^^  are  bottowed  from  the 
English  laws,  and  if  I  were  inclined  to  rest  this  case  on 
English  authorities,  I  could  easily  shew  that  in  En- 
gland these  words  have  been  construed  to  mean  mueh 
more  than  we  contend  for.  The  expression  durante  si 
benegesserit^  I  bclicYe  first  occurs  in  a  statute  of  Henry 
YIIL  providing  for  the  appointment  of  a  custos  rotulo^ 
rum^  and  clerk  of  the  peace  for  the  several  counties  in 
England.  This  statute  recites,  that  ignorant  and  un- 
learned persons  had  by  unfair  means  procured  them« 
selves  to  be  appointed  to  these  offices  to  the  great  in. 
jury  of  the  community,  and  provides  that  the  custom 
shall  hold  his  office  until  removed,  and  the  clerk  of  the 
peace  shall  hold  his  office  durante  se  bene  gesserit.  The 
reason  then  for  makuigthe  tenure  to  be  during  good  be« 
liavior  was,  that  the  office  had  been  held  by  incapable 
persons,  who  were  too  ignorant  to  discharge  the  duties ;. 
and  it  was  certainly  the  intention  of  the  legislature  that 
such  persons  should  be  removed  whenever  their  inca- 
pacity Was  discovered.  Under  this  statute,  therefore,  I 
think  it  clear  that  the  officer  holding  his  joffice  during 
good  behavior,  might  be  removed  for  any  improper  ex- 
ercise of  his  powers,  whether  arising  from  ignorance^ 
corruption,  passion  or  any  other  cause.  To  this  ex- 
tent however  we  do  not  wish  to  go.  We  do  not  charge 
the  judge  with  incapacity*  His  learning  and  his  ability 
are  acknowledged  on  all  hands  ; — but  we  charge  him 
with  gross  impropriety  of  condu£l  in  the  discharge  of 
his  official  duties,  and  as  he  cannot  pretend  ignorance,, 
we  insist  that  his  maL conduct  arose  from  a  worse 
cause. 

If,  however,  a  judge  were  not  made  liable  to  removal 
from  the  very  nature  of  the  tenure  by  which  he  holds 
his  office,  we  still  insist  that  every  judge  conducting 
himself  improperly  in  office,  comes  under  that  clause  of 
the  constitution  whicfi  declares,  that  **  the  President, 
Vice-President,  and  civil  officers  of  the  United  States 
shall  be  removed  from  office  on  impeachment  for,  and 
convi£lion  of,  treason,  bribery,  or  other  high  crimes 
and  misdemeanors." 
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We  do  not  mean  to  content)  against  a  position  ^ieb 
one  of  the  learned  counsel  took  so  much  pains  to  prove, 
that  the  word  bigb  applies  as  well  to  misdemeanors  as 
to  crimes ;  nor  do  we  deem  it  important  at  this  time  to 
enquire  whether  a  civil  officer  of  the  United  States  can 
be  removed  for  offences  not  committed  in  thejdischaige 
of  his  official  duties.  It  will  be  time  enough  to  make 
this  enquir}'  when  the  case  presents  itself.  At  present 
we  aver  that  the  party  charged  has  been  guilty  of  a 
high  misdemeanor  in  office,  and  that  he  ought  to  be  re- 
move d  for  it. 

Here  however  we  are  met  by  being  told,  that  ahho* 
his  condu£l  may  have  been  improper,  yet  that  he  is  not 
liable  to  impeachment,  unless  the  offence  was  of  such  a 
nature,  as  that  he  might  be  indifted  for  it  in  a  court  o€ 
law. 

If  this  be  true  as  it  relates  to  a  judge,  the  constitu- 
tion, to  be  consistent  with  itself,  must  make  it  univer- 
sally true ;  and  yet  if  the  doflrine  be  admitted^  the 
constitution  will  be  found  to  be  at  variance  with  itself. 
Treason  is  an  offence  which  may  or  may  not  be  com- 
mittcd  in  the  discharge  of  official  duty,  and  no  doubt 
the  party  committing  it  may  be  indiifled.  Bribery  is  an 
offence  for  which  a  judge  may  be  indited  in  the  courts 
of  the  United  States,  because  an  a6t  of  Congress 
makes  provision  for  it,  and  declares  the  punishment ; 
but  there  is  uo  law  by  which  any  other  officer  of  the 
United  States  can  be  iudi£led  for  bribery.  If,  there- 
fore, the  President  of  the  United  States  should  accept  a 
bribe,  he  certainly  cannot  be  indicted  for  it,  and  yet  no 
man  can  doubt  that  he  might  be  impeached.  If  one  of 
the  Heads  of  Departments  should  undertake  to  recom- 
mend to  office  fo/  pay,  he  certainly  might  be  impeach- 
ed for  it,  and  yet  I  woulcl  ask  uncler  what  law,  and  in 
what  court  could  he  be  indicted  ? 

To  this  perhaps  it  might  be  answered,  that  bribery 
is  one  of  those  offences  lor  which  the  constitution  ex- 
pressly provides,  that  the  officer  may  be  impeiched — 
This  is  true,  but  let  us  proceed  further,  and  enquire 
whether  there  are  not  other  offences  for  which  an  officer 
may  be  impeached,  and  for  which  be  cannot  be  indifl- 
cd. 
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If  a  judge  should  order  a  cause  to  be  tried  with  ele« 
ven  jurors  only,  surely  he  might  be  impeached  for  it, 
and  yet  I  believe  there  is  no  court  in  which  he  could  be 
indicted.  You,  Mr.  President,  as  Vice-President  of 
the  United  States,  together  with  the  Secretary  of  the 
Treasury,  the  Chief  Justice  and  the  Attorney  General, 
as  Commissioners  of  the  sinking  fund,  have  annually 
at  your  disposal  eight  miHions  of  dollars,  for  the  pur- 
pose  of  paying  the  national  debt.  If  instead  of  apply- 
ing it  to  this  public  use,  you  should  divert  it  to  another 
channel,  or  convert  it  to  your  own  private  uses,  I  ask 
•If  there  is  a  man  in  the  world  who  would  hesitate  to  say- 
that  you  ought  to  be  impeached  for  this  misconduct  i 
And  yet  there  is  no  court  in  this  country  in  which  you 
could  be  indicted  for  it.  Nay,  sir,  it  would  amount  to 
nothing  more  than  a  breach  of  trust,  and  would  not  be 
indictable  under  the  favorite  common  law. 

But,  sir,  this  ground,  which  was  so  strenuously 
fought  for,  will  probably  be  abandoned,  and  instead  of 
our  adversaries  maintaining  that  the  offence  must  be  of 
an  indictable  nature,  they  will,  like  one  of  the  honor- 
able counsel,  (Mr.  Harper)  go  a  step  bapk,  and  say 
that  it  must  be  a  breach  of  some  known  positive  law. 
Thus  they  will  endeavor  to  shelter  their  client  by  say- 
ing that  there  is  no  act  of  Congress  declaring  it  illegal 
for  a  judge  to  deliver  his  opinion  on  the  law  before  coun- 
sel have  been  heard,  or  to  make  political  harangues 
from  the  bench. 

There  are  offences  for  which  an  officer  may  be  im- 
peachedi  and  against  which  there  are  no  known  posi- 
tive laws.  It  is  possible  that  the  day  may  arrive,  when  a 
President  of  the  United  States,  having  some  great  po- 
litical object  in  view,  may  endeavor  to  influence  the  le- 
gislature by  holding  out  threats  or  inducements  to  them. 
A  treaty  may  be  made,  w  hich  the  President  with  some 
personal  view  may  be  extremely  anxious  to  have  ratifi- 
ed— The  hope  of  office  may  be  held  out  to  a  Senator ; 
and  I  think  it  cannot  be  doubted,  that  for  this  the  Pre- 
sident would  be  liable  to  impeachment,  although  there 
is  no  positive  law  forbidding  it.  Again,  sir;  a  mem- 
ber of  the  Senate,  or  of  the  ^ouse  of  Representatives 
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may  hav^  a  very  dear  friend  in  office,  and  the  Fresi&iit 
inay  tell  him  unless'  you  vote  for  my  measures^  joor 
friend  shall  be  dismissed.  Where  is  the  positive  hm 
forbidding  this,  yet  where  is  the  man  who  would  be 
3hameless  enough  to  rise  in  the  face  of  his  country  and 
defend  such  conduS,  or  be  bold  enough  to  contend  that 
the  President  could  not  be  impeached  for  it  ? 

It  was  said  by  one  of  the  counsel  that  the  oflfence 
must  be  a  breach  either  of  the  common  law,  a  state 
law,  or  a  law  of  the  United  States,  and  that  no  lawyer 
would  speak  of  a  misdemeanor,  but  as  an  a£t  violating 
some  oiie  of  these  laws.  This  do£trine  surely  is  not 
^varranted,  for  the  government  of  the  United  States 
have  no  concern  with  any  but  their  own  laws.  In  a 
atate  court,  I  would  speak  of  a  misdemeanor  as  an  of* 
fence  against  a  state  law  ;  in  the  courts  of  the  United  i 
States,  I  would  speak  of  it  as  an  offence  against  an  acl 
of  Congress ;  but,  sir,  as  a  member  of  the  House  of 
Representatives,  and  a£ting  as  a  manager  of  an  impeach- 
snent,  before  the  highest  court  in  the  nation,  appointed 
to  try  the  highest  officers  of  the  government,  when  I 
speak  of  a  misdemeanor,  I  mean  an  adt  of  official 
misconduft,  a  violation  of  of&cial  duty,  whether  it  be 
a  proceeding  against  a  positive  law,  or  a  proceeding 
'Unwarranted  by  law. 

If  the  objedion  that  the  offence  must  be  of  an  indufl* 
able  nature,  or  against  some  positive  law,  means  any 
thing,  it  must  be  that  the  miscondu6l  for  which  a  judge 
or  any  other  officer  may  be  impeached,  is  either  made 
punishable  by,  or  is  a  violation  of  an  a£l  of  Coa* 
^ess,  for  we  are  not  to  be  regulated  either  by  the  com^ 
mon  law  or  a  state  law.  What  then  would  be  the  r^ 
suit  f  I  have  pointed  out  several  instances  of  gross 
misconduct,  in  violation  of  no  aA  of  Congress,  and 
yet  under  this  doQrm^,  he  is  to  be  permitted  to  pursue 
his  wicked  courses  until  every  possible  offence  is  defln* 
ed  by  statute.  This  too  would  teach  us  that  we  have 
done  wrong  heretofore ;  for  at  the  last  session  a  judge 
was  impeached  and  removed  from  office  for  drunkenness 
and  profane  swearing  on  the  bench,  although  there  is 
K^O  l^iv  of  the  United  States  forbidding  them.    Indeed  J 
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^o  not  know  that  there  is  any  law  punishing  either,  m 
New-Hampshire,  where  the  offence  was  committed.  It 
was  said  by  one  of  the  counsel  that  these  were  indi£la- 
tde  offences.  I  however  do  not  know  where— certainly 
not  in  England.  Drunkenness  is  punishable  there  bjr 
the  ecclesiastical  authority,  but  the  temporal  magistrate 
nevei  had  any  power  over  it,  until  it  was  given  by  u  sta^ 
tute  of  James  I.  and  even  then  the  pov/er  was  not  to  be 
exercised  by  the  courts,  but  only  by  a  justice  of  the 
peace,  as  is  now  the  case  in  Maryland,  where  a  small  fine 
may  be  imposed. 

But  the  attorney  general  of  Maryland,  (Mr.  Martin) 
admits  that  offences  may  be  of  so  heinous  a  nature  tliat 
their  punishment  carries  infamy  with  them,  and  that 
though  not  committed  in  the  discharge  of  official  duty. 
yet  if  against  a  state  law,  the  party  may  be  impeached 
and  removed  from  office.  This  though  not  very  mate« 
rial  to  the  present  question,  may  serve  us  in  shewing 
how  inapplicable  the  do^rine  is,  that  the  offence  must 
be  against  a  state  law  or  the  common,  law.  I  will  sup- 
pose that  in  New-Hampshire  there  is  no  law  punishing 
pro£me  swearing-^In  Maryland  a  magistrate  is  autho- 
rized to  impose  a  fine  of  thirty* three  cents,  and  if  this 
is  not  paid  instantly,  the  offender  may  be  put  in  the  pil- 
lory and  receive  thirty-nincf  lashes.  The  punishment 
is  infamous,  and  if  inflided  on  a  judge,  according  to 
the  idea  of  this  gentleman,  he  is  to  be  impeached  and 
removed  from  office.  If  the  same  offence  is  committed 
in  New-Harapshire,  the  judge  is  not  to  be  removed,  not 
because  he  has  been  guilty  of  a  lighter  offence,  but  be- 
cause there  is  no  state  law  punishing  it.  If  then  the 
state  law  is  to  be  made  the  criterion,  a  judge  in  Mary- 
land is  to  be  removed  from  offiqe  for  that  which  he 
might  do  with  impunity  in  another  state. 

To  carry  this  idea  a  little  further— There  was  once  in 
the  state  of  Conne6ticut,  and  may  be  yet  for  aught  I 
know,  a  celebrated  code  called  the  Blue  /aivs.  Under 
the  provisions  of  this  code,  I  believe  it  is  a  faft,  that  a 
captain  of  ^  ship  was  tied  up  and  publicly  whipped,  be- 
cause, onreturmng  from' a  long  voyage,  he  met  his 
wife  on  a  Sunday  at  the  front  door  and  kissed  her.  This 
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was  decerned  a  high  offence,  and  was  ignominiousty  pu- 
nished. Now  if  .we  are  to  be  governed  by  the  state 
laws,  I  trust  the  blue  laws  of  Conne6licut  will  be  re- 
'  jeftcd,  and  that  our  grave  judges  may  be  allowed  to 
kiss  when  and  where  they  please,  as  to  their  wis* 
dom  shall  seem  meet,  without  incurring^  the 
pains'and  penalties  of  an  impeachment.  This,  sir,  may 
be  somewhat  ludicrous,  but  I  hope  it  is  not  therefore 
the  less  illustrative  of  the  absurdity  of  the  doCtrine 
contended  for:  It  has  been  said  that  the  offences  for 
which  a  judge  or  other  officer  is  to  be  impeached,  oughH 
to  be  defined  by  aft  of  Congress.  This  is  impos- 
sible. Such  is  the  multiplicity  of  passions  that  sway 
the  human  heart ;  such  is  the  variety  of  human  aQion, 
that  a  code  of  laws  never  did  and  never  can  exist,  in 
which  all  human  offences  are  defined*  The  constitu- 
tion is  sufficiently  definite,  when  it  declares  that  a  judge 
shall  hold  his  office  during  good  bebavidr^  and  that  dl 
civil  officers  shall  be  removed  for  bigb  crimes  and  mis- 
demeanors.  The  law  of  good  behavior  is  the  law  of 
truth  and  justice.  It  is  confined  to  no  soil  and  to  no 
climate.  It  is  written  on  the  heart  of  man  in  indelible 
characters,  by  the  hand  of  his  Creator,  and  is  known 
and  felt  by  every  human  being.  He  who  violates  it, 
violates  the  first  principles  of  all  law.  He  abandons  the 
path  of  rciftitudc,  and  by  not  listening  to  the  warning 
voice  of  his  conscience^  he  forsakes  man's  best  and  sur- 
est  guide  on  this  earth.  The  best  and  ablest  judge  will 
often  err  in  mere  matters  of  law,  but  as  to  principles  of 
duty,  in  discharging  acls  of  common  justice  to  his  fel- 
low men,  he  can  never  err  so  long  as  he  follows  con- 
science as  his  guide,  and  suffers  justice  to  be  the  only 
objeft  which  he  has  in  view. 

How  far  judge  Chase  -has  governed  himself  by  this 
great,  imcrring  rule  of  human  a6lion,  it  is  your 
province  to  determine  ; — how  far  he  has  excused  him- 
self by  his  answer  and  the  arguments  of  his  counsel,  I 
shall  now  beg  leave  to  examine,  premising  at  the  same 
time,  that  it  is  my  intention  to  confine  Aiysclf  to  the 
first  article. 

It  has  been  alledged  by  the  counsel  for  the  accused, 
that  my  honorable  colleagues  have  argued  this  case  up- 
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on  the  articles  and  not  upon  the  evidence ;  and  this  alle^ 
gation  contains  an  admission,  thM  if  the  articles  are 
proved,  the  guilt  of  the  party  is  established.  It  shall 
be  my  endeavor  to  shew  that  there  is  no  material  vari- 
ance betiveen  the  charges  asldd  in  the  arjticles,  and  the 
evidence  brought  to  support  them ;  i  but  that  they  are 
amply  and  fully  proved  by  the  very  best  testimony  which 
could  be  adduced. 

One  of  the  learned  counsel  in  commenting  upon 
the  first  article  declared  that  he  discovered  but  a  single 
truth  in  it,  which  was,  vthat  the  judge  had  formed  and 
reduced  to  writing  an  opinion  upon  the  law ;  and  that 
gentleman  as  well  as  the  attorney  general  of  Maryland 
labored  with  great  zeal,  and  with  much  display  of  ta- 
lent, to  convince  the  senate  that  there  could  be  nothing 
wrong  in  this.  Unfortunately  for  these  learned  gentle- 
men, even  that  truth  is  not  to  be  found  in  it ;  for  by 
recurring  to  the  article  it  will  be  found  that  the  judge 
is  not  charged  for  having  formed  an  opinion,  or  for 
having  reduced  that  opinion  to  writing,  but  for  **  hav- 
ing delivered  an  opinion  in  writing  on  the  question  of 
law,  on  the  constru6lion  of  which  the  defence  of  the 
accused  materially  depended,  tending  to  prejudice  the 
minds  of  the  jury  against  the  prisoner,  bejore  counsel 
bad  been  beard  in  his  defence, ^^ 

In  this  we  find  no  charge  against  him  for  having 
formed  an  opinion,  or  for  having  reduced  it  to  writing, 
and  certainly  the  learned  counsel  niight  have  spared 
themselves  the  trouble  of  proving  what  I  am  sure  every 
member  of  the  court  was  fully  convinced  of  before, 
that  there  was  no  impropriety  in  a  judge's  forming  an 
opinion  on  any  subject  whatever,  whether  legal  or  phi- 
losophical.  It  is  not  however  unusual  for  skilful  advo- 
cates to  attempt  to  draw  the  attention  from  the  material 
points  in  dispute,  for  the  purpose  of  fixing  it  on  others 
of  little  or  no  importance.  Such  has  been  the  course 
pursued  by  our  adversaries.  But,  Mr.  President,  the 
real  charge  is,  that  Samuel  Chase  did,  upon  the  trial 
of  John  Fries  for  treason,  endeavor  to  prejudice  the 
minds  of  the  jury  against  him,  by  delivering  an  opi- 
nion to  them  upon  the  law,   before  his  counsel  were 
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heard ;  and  this  too  in  a  case  of  life  and  death,  Irleiv 
the  jury  had  an  ample,  uncontrolable  right  to  decMt  a^ 
well  the  law  as  the  fa£t.  It  is  the  right  and  dutjdt 
judges  to  inform  their  minds  upon  all  questions  of  kw 
whatsoever,  but  it  is  an  unwarrantable  proceeding,  it  b 
an  unauthorised  assumption  of  power  in  them,  to  deli- 
ver that  opinion  to  the  jury  in  a  criminal  cause,  before 
the  jury  is  sworn,  and  before  the  counsel  c^  the  pri- 
soner have  been  heard  in  his  defence. 

I'did  not  expect  to  hear  the  fa6l  denied  by  the  coun« 
sel,  but  I  did  expect  to  hear  it  would  be  admitted,  and 
attempted  to  be  justified.  This,  however,  has  not  been 
done  ;  and  they  have  pretended  to  deny  the  fact  by  in- 
sisting on  an  impossibility  ;  I  had  almost  said  an  ab^ 
surdity.  They  have  declared  that  judge  Chase  did  not 
make  the  opinion  known,  but  that  it  became  public  by 
what  they  call  the  warm  and  improper  conduct  of  Mr. 
Lewis.  Sir,  it  is  impossible.  What  are  the  facts,  as 
proved  even  by  their  own  witnesses  ?  That  judge 
Chase  handed  the  written  opinion  down  to  the  bar.  That 
it  was  put  into  the  hands  of  Mr.  Lewis,  who  without 
reading  it,  immediately  and  disdainfully  threw  it  from 
him,  declzTing  ibat  his  band  sbou/d  never  be  fainted  fy 
receiving  a  prejudged  opinion  in  any  case.  How  then 
I  ask  was  it  made  known  by  Mr.  Lewis  ?  He  refused  to 
read  it,  and  threw  it  from  him  with  the  correft  feeling 
and  indignation  naturally  arising  from  a  high  sense  of 
the  injury  done  to  his  client.  No,  sir,  it  was  made 
public  by  judge  Chase,  as  I  will  presentlj'^  prove  beyond 
the  possibility  of  doubt,  in  the  hearing  of  the  whole 
pannel  of  jurors.  But  permit  me  here  to  meet  one  of 
the  honorable  counsel  (Mr.  Harper)  upon  that  ground, 
to  which  he  defied  my  friend  who  first  opened  this  cause, 
(Mr.  Randolph.)  The  learned  counsel  avails  himself, 
he  says,  of  the  diflferencc  between  a  general  opinion  and 
a  dired)  application  of  the  law  to  a  particular  case,  and 
insists  that  judge  Chase's  was  nothing  more  than  an  opi- 
nion upon  the  law  generally.  Here  I  meet  him,  and  if 
I  do  not  prove  that  the  judge  delivered  the  opinion  ; 
that  he  applied  it  in  the.  most  direft  terms  to  Fries*s 
case  ;  that  he  knew  there  was  no  controversy  about  the 
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&As,  and  of  eoctrse  that  the  defence  must  l^st  ujioti  the 
tonstruflion  which  the  jury  would  give  to  the  conatU 
tutional  definition  of  treason  ;  that  he  publicly  pro« 
nounced  the  opinton  so  as  to  make  an  impression  not 
Only  upon  the  jury,  but  upon  the  by-standers ;  if  I  do 
tiot  prove  all  this^  then  I  will  agree  to  surrender  this  ar^ 
ticle^  and  uideed  the  whole  impeachment. 

In  order  to* prove. this,  I  might  rest  satisfied  with  r^ 
ferring  the  Senate  to  the  clear  and  pomted  testimony  of 
Mr.  Lewis,  Mr.  Dallas  and  Mr^  Tilghman.  But  as 
Mr.  Rawle  and  Mr.  Meredith  do  not  recolle£l  so  much 
as  these  other  gentlemen,  and  it  has  therefore  been  ar« 
gued  that  the  former  must  be  mistaken,  because  it  19 
said  that  their  warmth  at  the  tpoment  gave  a  colouring, 
not  warranted  by  the  fafils,  I  shall  not  rely  ^oicly  on  the 
information  derived  from  them.  But  I  mean  to  shew^ 
that  Mr.  Lewis  and  Mr^  Dallas  are  supported  in  their 
statement  by  the  judge  himself,  while  Mr.  Rawle  and 
Mr.  Meredith  are  pointedly  contradiSed  by  him.  la 
truth,  sir,  it  would  seem  as  if  the  counsel  for  the  accused 
bad  entirely  forgotten  that  h^  had  ever  filed  an  answer^ 
or  they  had  never  read  it.  We  alledge  that  the  judge  de- 
livered the  opinionf  and  that  he  applied  it  diredlly  to 
Fries*s  case  in  the  hearing  of  the  jury  $  they  deny  this. 
We  have  proved  it  by  Mr.  Lewis  and  Mr.  Dallas,  they 
ipely  on  Mr.  Kawle  and  Mr.  Meredith  who  do  not  rc- 
collet^  it4     Let  us  hear  the  judge  himself. 

In  the  14th  page  of  the  answer  the  judge  says  **  it 
Was  for  these  reasons  that  on  the  22d  of  April*  I8OO9 
(acknowledged  by  all  to  be  the  first  day  of  this  memo- 
rable transaSion, )  when  the  said  John  Fries  was  brought 
into  court,  and  placed  in  t be  prisoner's  box  for  trials 
but  before  the  jury  was  impannelled  to  try  him,  this  re- 
spcMident  informed  the  above  mentioned  William  iiew- 
is^  one  of  his  counsel,  the  aforesaid  Alexander  James 
Dallas  not  being  then  in  court,  that  the  court  bad  deli* 
berately  considered  the  indictment  against  John  Fries 
for  treason^  and  the  three  overt  acts  oj  treason  stated 
therein :  that  the  crime  of  treason  was  defined  by  the 
constitution  of  the  United  States  :  that  as  the  Federa} 
legislature  had  the  power  to  make,  alter  or  repeal  laws^ 
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50  the  judiciary  only  had  the  power' to  declarct  cxpauKl 
and  interpret  the  constitution  and  laws  of  the  Ummf 
States,"  ' 

Here  then  we  find  the  attention  of  the  counsel  and  of 
every  bodyelse,  called  in  open  court  to  the  case  of 
John  Fries,  and  all  the  witnesses  agree,  that  the  jury 
though  not  then  sworn,  were  ih  the  box  for  that  pur- 
pose, as  might  naturally  be  supposed  when  the  prtsoDer 
was  brought  in  for  triaL  We  find  too  that  the  court  had 
deliberately  considered  the  indictment  and  the  three 
overt  vlAs  of  treason  charged  in  it — Now  let  us  sec 
what  the  result  of  that  cotisideration  was :  in  the  15th 
page  of  the  answer  the  judge  proceeds  with  the  state- 
ment then  made  by  him  from  the  bench,  in  which  he 
declared,  '*  that  the  question,  what  a€ts  amounted  to 
treason,  was  a  question  of  law,  and  had  been  decided 
by  judges  Paterson  and  Peters  in  the  cases  of  Fii[ol 
and  Mitchell  and  by  judges  Iredell  and  Peters  in  the 
case  of  ♦  John  Fries ^  the  then  prisoner  at  the  bar^  in 
April  1799.  That  judge  Peters  remained  of  the  same 
opinion  which  he  had  twice  before  delivered,  and  be^ 
this  respondent^  on  long  and  great  consideration^  con- 
curred  in  the  opinion  of  judges  Paterson^  Iredell  and 
Peters.^^ 

*  What  opinion  was  it  that  judges  Iredell  and  Peters 
hadbefore  given,  and  in  which  judge  Chase  then  pub- 
licly declared  that  he  concurred  ?  Why,  that  the  overt 
acts  charged  in  the  indictment  against  Fries  did  amount 
to  treason,  for  upon  those  very  overt  acts,  the  judge 
himself  admits  Fries  had  before  been  tried  in  April 
.  1799,  when  these  same  acts  were  decided  by  judges 
Iredell  and  Peters  to  amount  to  treason,  and  in  &is 
opinion  judge  Chase  then  declared  that  he  himself  con- 
curred. Here  then  was  a  full  expression  of  the  opini- 
on. Here  it  was  publicly  pronounced  in  the  hearing  of 
the  jury,  in  the  face  of  the  prisoner,  before  his  counsel 
were  heard  in  his  defence,  and  so  eager  was  the  judge 

»  Fries  liad  been  tried  in  April,  1799,  for  the  same  dfences^  and  had, 
tnder  the  direction  of  ttie  court,  been  convicted  of  treason;  but  tliis^ 
last  was  a  new  trial,  panted  in  consequence  of  supposed  prejudice  is 
•ome  of  the  jutorB  who  sat  ia  the  former  trial.  ^ 
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to  wsakt  it  known  that  he  could  not  even  wait  until  the 
jury  was  sworn.  Here  too  was  a  direct  application  of 
the  law  to  the  case  of  John  Fries,  then  about  to  be  tried 
for  treason,  by  which  apphcation  of  the  law,  the  fate 
of  the  prisoner  was  fixed^  &ad  all  hope  6f  life  entirely 
cut  off* 

But  gentlemen  say  that  no  opinion  was  given  as  to 
£icts.  True,  sir,  for  he  perfectly  knew  that  there  was 
no  controversy  about  the  facts  ;  these  were  all  admitted. 
And  because  he  knew  this,  his  offence  was  the  greater ; 
lEor  when  he  was  convinced  the  facts  were  undisputed^ 
he  placed  the  whole  case  beyond  the  reach  of  hope,  by 

Erdnouncing  the  law,  before  the  jury  was  sworn.  That 
e  did  know  there  was  no  dispute  about  the  facts  1*9 
j^oved  in  the  12th  page  of  his  answer,  in  which  h^ 
says,  *'  it  was  not  suggested  or  under uood  that  any  new 
evidence  was  to  be  offered,*'  and  one  of  his  counsel^- 
the  attorney  general  of  Maryland,  has  said,  that  the 
judge  had  the  use  of  Mr.  Rawle's  and  Mr.  Peter's 
notes  of  the  former  trial.  From  these  notes,  and  from 
his  conversation  with  these  gentiemen,  he  became  per- 
fectly acquainted  with  the  facts  in  the  case.  Knowing 
them  to  be  undisputed,  he  resolved  to  seal  the  doom  of 
the  wretched  prisoner,  by  publicly  pronouncing  his 
opinion  before  the  trial  commenced,  in  the  presence  of 
the  jury,  thereby  attempting  to  prejudice  their  minds 
against  any  thing  which  might  .afterwards  be  urged  in 
liis  favor. 

The  learned  counsel  for  the  judge  having  dtinicd  that 
the  opinion  was  publicly  delivered,  they  endeavor  to 
give  a  colouring  to  the  transaction,  by  alleging  that  it 
was  delivered  to  Mr.  Lewis  only,  as  counsellor  the  pri* 
soner ;  and  this  they,  as  well  as  their  client  pretend  was 
intended  for  the  benefit  of  Fries,  i|i  order  that  himself 
and  his  friends  might  s(^ee  the  necessity  of  procuring  new 
testimony.  This  is  the  excuse  offered  by  the  judge  in 
the  12th  page  of  his  answer,  and  it  has  been  reiterated 
over  and  over  again,  by  his  counsel  at  the  bar.  Let  us 
examine  it,  and  determine  for  ourselves,  whether  this 
could  be  the  motive.  In  the  10th  page  of  the  answer, 
it  13  stated,  that  the  indictment  against  Fries  was  found 
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by  the  grand  jury,  on  the  16th  day  of  April,  1109^ 
and  **  that  bis  trial  was  cppointedtobc  badon  tbeSd 
da^  of .  the  same  monthJ^^  Ti;U>  six  days  intervcacl 
between  that  on  which  the  uidictment  was  foond«  and 
thai  fixed  for  the  trial,  agreeably  to  the  judge's  own 
statement*  The  court  was  in  session  every  clay,  and 
we  ma>  fairly  presume  that  Mr.  Lewis  and  Mr.  Dallas, 
both  being  extensively  engaged  in  business,  attended 
constantly.  If  this  great  favor  to  Fries  was  intended, 
and  there  was  a  wish  to  apprize  his  counsel  oi  the  op^ 
fiion  of  the  court,  in  order  that  new  testimony  might  be 
procured,  one  would  naturally  suppose,  that  sooie  op* 
portunity  of  conversing  with  the  counsel  pri%attly^ 
might  have  been  embraced,  and  this  special  favor 
snight  have  been  thus  conferred.  But  what  is  the  fa£k  t 
This  information  was  never  given  until  the  day  arrived, 
which  was  fixed  for  the  trial,  nor  until  after  the  prisoner 
was  brought  to  the  bai;.  Was  this  a  time  to  procure 
new  testimony  ?  Did  it  afiord  any  opportunity  tosend 
fifty  or  sixty  miles  into  Northampton  county,  fur  the 
purpose  ot  bringing  other  witnesses  ?  Could  this  po8« 
aibly  be  the  motive  which  actuated  the  judge  ?  Surely 
not-— or  why  defer  it  to  the  very  latest  moment  preceding 
the  trial  ?  Why  deliver  the  opinion /i//^/2V/y,  not  only 
in  the  hearing  of  the  counsel,  but  of  the  jury,  and 
evtry  o  her*  person,  present  ?  Sir,  I  am  persuaded  the 
court  will  agree  with  me,  that  the  reason  assigned  is, 
as  it  has  been  stated  in  the  replication,  an  unworthy 
evasion. 

The  counsel  (Mr.  Hopkli^son)  who  first  addressed 
the  court  in  fuvor  of  the  accused,  viewed  this  part  of 
the  subjc6l  in  a  different  light.  He  very  ingeniously 
ofiered  another  excuse.  He  considered  it  a  great  favor 
done  to  the  prisoner,  not  because  it  was  intended  to 
give  him  an  opportunity  of  introducing  new  testimony, 
but  he  says  the  judge  declared  tlie  opinion  of  the  court, 
for  the  purpose  of  drawing  the  attention  of  the  counsel 
to  those  partis  ular  points,  which  it  would  be  necessary 
for  thtm  to  argue,  in  order  that  the  error  of  the  court 
Slight  be  corrected,  if  it  was  an  error.  This  he  called 
a  very  great  advantage,  and  supposed  that  counsel  al* 
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ways  eiight  to  be  thankful  for  it.  Such  a  course  may 
sometimes  give  advantags.*s,  but  in  my  judgment  the 
disadvaiitages  are  generally  much  greater.  On  that  oc- 
casion, h  >wever,  it  gave  no  advantage,  and  could  not 
be  intended  to  give  any.  The  court  knew  precisely 
what  ground  the  counsel  meant  to  take.  One  of  them 
had  been  present  at  Fries's  former  trial,  and  we  are  told 
that  judge  Chase  had  the  benefit  oi  his  notes,  as  well  as 
of  those  of  the  di^tndl  attorney.  He  knew  therefore ' 
perfedly  well,  that  the  points  intended  to  be  rclied-on, 
were  precisely  those  which  he  had  peremptorily  decided 
against  them.  He  knew  that  there  could  be  no  neces* 
sity  for  drawing  the  attention  of  counsel  to  them,  for 
they  had  been  relied  on  at  the  former  trial.  This  there- 
fore could  not  be  the  motive,  and  is,  like  the  other,  no* 
thing  more  than  an  evasion. 

Let  us  see  too,  how  this  reason  or  excuse  will  cor- 
respond with  the  principal  ground  of  defence  set  up  by 
the  judge,  and  very  much  dwelt  on  by  his  advocates.  In 
the  12th  and  13th  pages  of  the  answer,  the  judge 
states  that  there  were  more  than  one  hundred  civil 
causes  then  depending  in  the  court,  and  he  conceived 
that  an  early  communication  of  the  court's  opinion 
would  tend  to  >the  saving  of  time.  Now  permit  me  to 
ask  if  any  time  whatever  could  be  saved,  if  as  the  gen* 
tleman  supposes  it  was  the  intention  of  the  court  to 
draw  the  minds  of  the  counsel  to  the  particular  points 
stated  in  the  judge's  opinion  ?  For  it  must  be  conce- 
ded, that  if  the  counsel  were  to  attempt  to  convince  the 
court  that  their  opinion  was  erroneous,  no  titne  whate- 
ver could  be  saved,  as  the  very  attempt  itself  Would 
tend  to  the  consumption  of  that  time  which  the  judge 
deemed  so  prec  ious, 

I  have  therefore  proved  that  the  opinion  was  publicly 
delivered ;  that  it  was  applied  by  the  judge  in  diredk 
terms  to  the  case  of  Fries,  in  the  presence  and  bearing 
of  the  jury,  who  were  to  decide  upon  his  life  and  death, 
thustendnig  to  prejudice  their  minds  againbt  him  ;  and 
1  ftatter  myself  1  have  also  proved  the  entire  futility  of 
those  excuses  which  have  been  setup  for  him,  as  well 
by  himself  as  by  his  counsel. 
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Much  has  b*cn  said  with  a  view  to  convince  the 
court  that  the  opinion  thus  delivered  was  a  correAofie, 
and  it  has  therefore  been  argued  that  his  condu^  mi 
perfeQly  justifiable.     For  my  own  part  I  consider  it  to- 
tally immaterial  in  the  present  case,  whether  the  doc- 
trine of  treason  aS  laid  down  by  the  judge  was  correci 
ornot;  for  even  if  it  were  correct,  the  time  and  man- 
ner  of  delivering  it,  and  the  persons  to  whom   it  was 
delivered,   form  the  substance  of  the  charge   against 
him.     It  is  a  misdemeanor^  a  hi^h  misdemeanor  in  a 
judge,  wantonly  to    give  an  opmion   upon   any  case 
which  is  to  come  before  him,  previously  to  the  swear- 
ing of  the  jury ;  and  jthe  offence  is  made  much  greater  by 
the  opinion  being  publicly  declared  in  the  presence  of 
the  jury,  who  ought  to  come  to  the  trial  of  ev6ry  caasc 
with  minds  wholly  free  from  prepossession  against  ei* 
thcr  party. 

Although  the  judge  has  said  in  his  answer^  that  no 
gentktnan  of  established  reputation  for  legal  knowledge 
would  deliberately  give  a  contrary  opinion,  yet  I  have 
not  the  slightest  apprehension  that  any  little  reputation 
which  I  may  possess,  can  be  in  any  manner  affected  by 
my  expressing,  as  I  now  do,  my  entire  convidiioa  that 
the  do£trine  of  treason,  as  laid  down  in  Fnes's  case, 
is  wholly  repugnant  to  the  spirit  and  meaning  of  the 
constitution.  It  is  not  my  intention  at  this  time  to  en- 
ter into  an  argument  to  prove  this,  for  I  have  before 
^aid,  that  I  consider  it  quite  immaterial  in  the  present 
discussion;  but  I  will  offer  some  few  observations,  to  de- 
monstrate to  the  Senate  that  there  was  nothing  very  un- 
reasonable in  the  wish  ex[n-essed  by  Mr.  Lewis  and 
Mr.  Dallas,  to  shew  that  the  constitution  was  suscep- 
tible of  another  construction. 

•  The  constitution  declares,  that  ^^  treason  against  the 
United  States  shall  consist  only  in  levying  war  against 
them,  or  in  adhering  to  their  enemies,  giving  them  aid 
and  comfort.  '*  John  Fries  was  indided  for  h'oying  V)ar 
,  against  the  United  States,  and  the  fa£ls  I  believe  were, 
that  he,  with  some  others,  did,  in  a  forcible  manner, 
res(5ue  some  prisoners  irom  the  marshal  of  Pennsylva- 
nia.    This  was  called  a  resistance  to  a  law  of  the  Uai- 
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ted  States,  and  hy  construction,  was  determined  at  &e 
former  trial  to  be  the  treason  of  levying   war.      It  was 
in  opposition  to  this  construflion  of  the  consticutioil 
that  Mr.  Lewis  and  Mr.  Da Jas  wished  to  be  heard.     It 
vras  certainly  not  a  very  esctravagant  wish  on  their  part, 
for  it  ought  to  be  recolle6led  that  we  are  a  young  nation » 
and  it  is  deeply  interesting  to  us  ail,  that  the'  constitu^ 
tion  of  the  United  States  should  not  receive  a  con- 
struction unwarranted  by  its  letter.      After  the  deci- 
siohs  had  taken  place  in  the  courts,  upon  the  western 
insurre£lion,  (I  mean  in  the  cases  of  Vigol   and  Mit« 
chel )  Congress  had  passed  an  adl  declaring  that  to  resist 
a  law  of  the  United  States,  should  be  deemed  a  high 
misdemeanor,  punishable  by  fine  and  imprisonment ;. 
and  they  had  before  provided  by  the  aft  of  1789,  that 
to  rescue  prisoners  from  the  custody'  of.  the  marshal, 
sTiould  also  be  punishable  by   fine .  and  imprisonment. 
Mr;  Lewis  and  MrJ  Dallas  were   desirous  of  shewing, 
that  Fries^s  case  came  within  the    provisions  of  these 
laws,  and  that  his  offence  was  not  of  such  a  nature  as 
to  forfeit  his  life.     They  also  wished  to  have  an  oppor« 
tunity  of  proving,  that  the  terms  levying  war  ought  not 
to  receive  the  same  constru£lion  here  as  in  England.  To 
convince  the  Senate  that  they  were  not  singular  in  their 
ideas,  and  that  the  constru6lion  given  by  the  court  has 
not  been  unanimously  assented  to,  I  shall   take  the  lU 
berty  of  referring  to  an  author  of  merited  reputation, 
to  whom  I  believe  our  adversaries  will  not   refuse  their 
respeft.     Judge  Tucker  of  Virginia,  in  his  valuable 
edition  of  Blackstone's  Commentaries,  in  the  appen. 
dix  to  the  4th  volume,  under  the  title  Treason^  after 
reciting  that  part  of  the  constitution  relating  to  the  sub- 
ject, observes, 

« It  is  probable  that  no  part  of  thf  conftitution  of  the  U.  S.  was 
fupposcd  to  be  lef^  fusceptible  of  various  interpretations  than 
that  which  defines  and  limits  the  offence  of  treafon  againft  the 
U.  S.  jthe  text  is  ibort,  and  until  comments  upon  it  appeared, 
might  have  been  deemed  explicit ;  it  is  as  follows : 

<<  freASM  againil  the  U.  .  fliall  confift  onlt  in  levying  war 
tgainftTHKM,  or  in  adhering  toTHBiK  emmies  giving  them  #itf 
aad  cmfifi  V* 

•   ♦Articles. 
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M  From  thisdecbratioii^ontsdiMKl  m  the  conftitudoti  af  At 

tr*  S.  thefupremc  law  of  tkeland»  and  th«  founuin  both  of  die 
authority  of  the  government  and  of  the  crime  agatnft  it,  apibia 
man  might  draw  condufions  rerj  different  from  the  artificial  itaF 
fontng  and  (ubtle  refinement  of  technical  men  :  and  fccri  g  that 
tfi»rmftrttment  is  to  be  regarded  as  the  adi  of  the  people  of  the 
U,  S.  both  colle^^iTelj  and  indiridually,  h  mi^ht  feenf  reafoottk 
diat  tDetnterpntatation  of  nine  handred  and  ninetj-mnc  pbb 
nien»  who  were  pa 'ties  to  it,  ought  to  (pnre  as  a  gittde  to  ti» 
thoul4ndth  maa,  who  may  happen  to  De  cailcd  upon  to  expound  it. 
But  as  technical  men  are  not  very  apt  to  refpect  the  opinions  of 
fnch  as  have  not  been  educated  ii  the  fame  habits  with  tl»:miclves, 
the  probability  is,  that  the  opinion^  of  one  man  in  a  thoufand  or 
rather  in  a  hundred  thoufand*  will  orerbalance  that  of  the  reft 
t^  the  community,  unl<*fs  the  latter  (hould  deem  it  an  object 
worthy  of  their  attention  to  exprefs  their  opinion,  in  {ome  waf 
that  may  be  regarded  as  obligatory  upon  the  few  who  diScnt  from 
them, 

<'  As  new  fangled  and  artificial  tfeafons  have  been  the  great 
fngines  by  which  violent  fa<t\ions  in  free  ftates  hare  afually 
wreaked  their  alternate  malignity  on  each  other,  the  convention 
hare,  with  great  judgment,  oppofed  a  barrier  to  this  peculiar  das<' 
ger,  by  inferting  a  conftitutionai  definition  of  the   crime  ^.^ 

«*  Judge  Wilfon,  in  the  firit  charge  which  he  delivered  in  the 
fedenl  circuit  court  of  Peunfyivaniaf  exprefied  himfclf  thus  on 
the  fubje£l.  « It  well  defervea  to  be  remarked,  that  with  regard 
to  treaion  a  f$iw  and  greatt  improvement  has  been  introduced  into 
the  government  of  the  U.  S. ;  Under  that  government  the  citi- 
zens have  not  only  a  legal  but  a  conftitutional  securitj  againft  the 
iKtffision  of  that  crime,  or  the  iitiputatioo  of  treafon.  Treaibns 
capricious,  arbitrary  and  construBive  have  often  been  the  nroft 
tremendous  engines  of  despotic  or  /f^'/Ai/i«r  tyranny  f.* 

*<  Judge  Ireoell  on  a  fimilar  occafion  in  South-Cai^Una,  ob- 
finrves — Treafoosconfiftin  rtiv  articles  i/i/^  /  levying  war  againft 
the  U.  S.  or  adhering  to  their  enemies,  giving  them  aid  and  com* 
fort.  The  plain  definition  of  this  crime  was  juftly  deemed  of  fuch 
moment  to  the  liberties  of  the  people,  that  it  was  made  a  part  of 
the  conftitution  iifelf.  None  can  fo  highly  prize  the  importance 
of  this  provifion  as  thofc  who  arc  beft  acquainted  with  the  aiusei 
which  have  been  praAifed  in  other  countries  in  prosecutions  for 
this  offence.  No  man  of  bum  inity  can  read  them  nvitbotU  the  tngh^ 
est  indignation:    nor  in  parcicuUii  can  they  be  read  by  any  Citizen 

•  2  Fcderalift,  No  43. 
\  Carey's  Aincrican  Mufcum,  Volume  f,  pa,  4^* 
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fil  Aindi£ai  *<rtthou(  imetioils  of  grititiide  for  ^e  nucli  happiei 
fituation  of  his  own  country  *• , 

<|  Such  probably,  ^ere  the  opinions  of  the  citizjens  of  America 
in  general,  ^hen  they  adopted  the  coiiftitution  ;  but  technicai  meii 
have  fince  made  fonle  important  inferetlces  and  dedu£iIons  from 
the  Use  of  fome  words  in  that  definition,  which  aire  to  be  found  in 
V  the  (latute  of  treafons  In  England  f «  from,  whence  they  conclude^ 
that  the  declfions  made  upon  that  a£l  in  England,  during  a  pe<* 
riod  of  near  five  hundred  years^  however  contradiftory  or  incon^ 
Hftent  they  may  be  with  the  text  dr  with  cadi  other,  have  been 
adopted  alfo  by  the  conftitution,  <  as  a  JUreflion  whereby  the  c§urU 
are  to  understand  the  appHcatisn  of  that  z€t  %}  And  it  has  ^even 
beeil  advanced  on  a  very  important  dccafioxl,  that  what  in  £n<A 
gland  is  called  construBive  levying  of  war^  vtk  this  Country  muft 
be  called  i//r/<57  levying  of  war  |U 

«<  t  is  on  the  authority  of  a  paflage  in  the  MiitOr,  that  fir  Ed'^ 
ijvard  Coke  lays  it  down^,  that  levying  war,againft  the  king  was 
treafdn  by  the  common  law.  We  find  then  that  the  common  law 
fenfe  of  this  oofcure  phrafe,  as  fir  Matdiew  Hale  calls  it**,  was 
the  bringing  in  #r  raising  sn  army.  And  in  this  fenfe  it  is  probable 
,  that  every  man  In  America  [with  the  exception  perhaps  of  half  1 
dozen  lawyers]  underftood  the  term  tevyinjg  war,  when  the  conlli^ 
tution  Was  adopted  :  and  in  this  fenfe  it  feems  to  be  ftill  under-* 
Rood  by  fome  gentlemen,  vrhofe  profeflional  talents  are  both  ait 
honor  and  an  ornament  to  their  country  f  f /' 

Such  yfM  find  are  the  opinions  of  judge  Tucker,  an 
able  and  upright  lawyer,  who  thinks  that  the  constitu^ 
tion  ought  to  be  construed  agreeably  to  the  plain  import 

•  Idem,  Vol.  XIT,    jJart  3,  pa.  36, 

t  25^  £dw.  IIL 

I 'trial  of  Fries,  p.  I8S  and  16^; 
ll  The  |tafifagc  ftands  thus.  "  If  yoU  expunge  ^Yai  is  a  dirc^l  jcvjr-* 
ing  of  war,  there  can  no  fuch  thing  as  tre.  fon  be  found  ;  either  the 
law  IS  wrong,  or  the  argumeniS  ufcd  on  the  other  fide.  Gentlemen,  the 
lawiacftabliflied,  but  the  argunicnti  vanifli  like  vapour  before  th» 
morning  f^jn  ;  what  then  in  J^gland  is  called  constructive  Je vying  of 
^ar,  in  this  country  muft  be  called  di^ct  levying  of  wan"  Trial  of 
Fnes^  p*  161.  I  fliould  incline  to  fuspedl  the  reporter  of  fome  mif-- 
take  hi  this  paiTage,  but  it  would  feem  that  it  had  been  fubiuittcd  to 
the  infpedion  of  the  counfel  to  whom  it  is  afcribed* 

5  3  Inft.  pa*  9. 

*»  1  Halc«s  Hift.  P.  C*   U8. 

tt  Trial  of  Fries,  92,  99,  139,  &c. 
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of  it»  language,  and  ought  not  to  be  invohrecl  in  tect-^ 
iiical  abstruseness.  In  that  series  of  publications  end- 
tied  the  Federalist,  written  at  the  commenceinenlrf 
the  present  government,  by  some  of  the  ablest  men  i& 
this  nation,  for  the  purpose  of  defending  the  constitu- 
tion, it  is  matter  of  boast,  that  tre4son  was  fully  defia- 
ed,  and  not  left  to  wild  and  arbitrary  construccion.  But 
what  avails  the  definition,  if  the  constructive  treasons 
t>f  England  are  to  be  dratvn  in  as  precedents  for 
us  ? 

,    Sir  Matthew  Hale,  than  whom  an  abler,  or   a  better 
judge  never  graced  the  English  bench,  tells  us  that  tlie 
words  levying  wary  were  formerly  construed  to  mean 
**  the  riiTtsihg  an  armed  force  or  bringing  in  an  army,'* 
and  surely  such  to  a  man.  of  plain  sound  sense,  would 
appear  to  be  their  true  meaning  under  our  constitution. 
He  says  that  the   first  instance  which  he  finds  of  con- 
structive treasons,  was  in  the  reign  of  Henry  the  eighth, 
when  certain  persons  who  had  combined  for  the  purpose 
of  raising  servant's  wages,  were  adjudged  to  be  guilty 
of  levying  war;  and  the  next  was  in  the  reign  ol  £li. 
zabeth.     Thus,  from  these  two  decisions  constructive 
treasons  became  fashionable,  and  scarcely   any  thing 
could  be  done,  but  arbitrary  judges  were  found  to  con- 
strue  it  into  treason.     All   was  either  levying   war  or 
conspiring  against  the  life  of  the  king,  and  executions 
and  attainders  innumerable  followed.     Jb^Very  new  case 
formed  a  itfew  precedent,  and  strengthened  the  old  ones. 
In  the   reign  of  Charles  the  second,  a  number  of  ap. 
prentices  were  indidled  for  the  treason  of  levying  war, 
and  this  levying  of  war  consisted  in  their  having  pulled 
down  a  certain  description  of  houses,   '^lale  was  then 
one  of  the  judges,  and    although  these  constructive 
treasons  had   been  fashionable  for  an  hundred  and  fifty 
years,  he  doubted.     His   brethren  however  over- ruled 
him,  and    these   decisions  in  the  worst  of  times  have 
governed  £ngland  since,  and  are  now  to  be  introduced 
here  to  govern  us.     Hale's  reasons  for  differing  with  the 
other  judges  are  stated  in  his  pleas  of  the  crown,  and 
more  at  large  by  Keelyng  in  his  reports.     Although  he 
lived  in  bad  times  he  wished  to  make  them  better,  by 


Digitized  by 


Google 


3SS 

resisting  that  torrent  of  oppression  whiah^reajtined  to 
overwhelm  the  subje£(.  ..I  am  sorry  to  add  that  since 
the  revolution  of  1688,  the  courts  of  Jtlngfland  have 
thought  themselves  bound  by  those  prior  dctermina- 
tions,  and  decide  accordingly.  But  we  are  not  bound 
by  them,  and  I  do  trust  that  they  wjll  be  reje6ted.  It 
is  impossible  to  say  to  what  lengths  we  are  to  be  carv 
ried,  but  I  cannot  help  feeling  some  alarm  when  I  .find 
it  declared  by  Mr.  liawle,  the  then  district  attorney, 
upon  Fries's  trial,  that  ^^  what  in  England  is  called 
constructive  levying  of  war,  must  in  this  country  be 
calkd  direct  levying  of  war,*'  (Sec  Fries's  trial,  p. 
161.) 

.  I  before  stated  that  I  did  not  mean  to  enter  into  an 
argument  against  the  corre£lness  of  the  court's  opinion ; 
nor  have  I  done  so,  but  have  offered  these  remarks  to 
shew  that  it  was  not  unreasonable  in  Mr.  Lewis  and 
Mr.  Dallas  to  wish  that  another  construflion  of  the 
constitution  might  be  received.  The  counsel  forjudge 
Chase  seem  to  think  it  monstrous  that  they  should  tuive 
wished  to  argue  the  point  after  th^  law  had  been  settled 
by  thre^  former  decisions,  which  had  taken  place  in  the 
course  of  four  years.  Let  it  be  remembered  that  sir 
Matthew  Hale  doubted,  after  the  lapse  of  one  hundred 
jsnd  fifty  years  from  the  first  of  these  constructive  trea- 
sons, and  after,  for  aught  I  know,  one  hundred  and 
fifty  cases  had  been  decided.  Mr*  President,  far  from 
thinking  their  condudl  on  that  occasion  extraordinary, 
I,  as  a  free  man  of  America,  most  cheerfully  accord 
them  my  thanks  for  the  stand  they  made  ;  and  I  do  hope 
and  trust,  that  if  ever  a  similar  case  should  occur,  in 
which  the  same  dodrine  of  conatru^live  treasons  shall 
be  urged  to  a  jury,  men  like  Mr.  Lewis  and  Mn  Dallas 
will  be  found,  men  of  exalted  talents  and  extensive 
learning,  who  will  be  bold  enough  to  assert  the  rights  of 
the  citizeji,  and  save  the  constitution  of  their  country 
irom  destruction. 

Another  justification  of  a  peculiar  nature  is  set  up  in 
.defence  of  judge  Chase,  by  a  statement  made  in 
Keelynjg's  Reports.  It  is  there  said  that  "after the 
tappy  restoration  of  King  Charles  the  2nd,  Sir  Or« 
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iandoBridgman,  chief  justice  of  the  king*s  bench,"  »d 
some  SIX  or  eight  others,  judges,  prosecutors  and  king^s 
solicitors,  assembled  for  the  purpose- of  determining  in 
what  manner  the  regicides   should  be  tried,  and  they 
settled  many  points  which  it  was  supposed  would  occur 
upon  the  trials.     This,  sir,  is  an  unfortunate  period  to 
refer  to  for  justification  of  the  conduct  of  judges  incur 
day.     Never  was  4here  a  moment  of  such  fawning  ser< 
vUity  5  never  was  thpre   a  period  of  such  unbounded 
licentiousness*     The  hope  of  reward  or  the  fear  of  pu. 
nishment  brought  almotit  every  man  crouching  at  the 
foot  stool  of  the  throne,  and  all  uniied  in  singing  Ho- 
sannas  to  the  king,  and  crying  aloud  for  the  crucifixioa 
4>f  the   miserable  regicides.     This   conspiracy  (whidi 
has  been  quoted)  against  the  wretched  vidlims  whose 
sacrifice  was  resolved  on,  was  headed  by  that  most  ser- 
vile of  all  servile   tools,    sir  Orlando  Bridgman.    His 
character  and  those  of  his  brother  judges  who  conspired 
with  him,  may  be  coUedlcd  from  the  charge  which  he 
gave  to  the  grand  jury  on  that  occasion.     It  will  be 
found  in  the  4th  volume  of  state  trials,  and  it  will  there 
be  seen  how  flamingly  he  talked  of  the  divine  right  oj 
iingSy  who  he  called  God^s  vicegerents  on  earth ;  their 
persons  he  said  were  too  sacred  for  their  cowdufl  to  be 
enquired  into :  tbey  held  their  power  Jrom  God^  ^'W 
"ivere  accountabh  to  bim  alone ;  it  %vas  treason  in  their 
subjects  to  enquire  into  the  propriety  of  what  tbey  M 
with  much  more  ol  the  same   cast.      These  arc  the 
times,  these  the  men,  and  this  is  the  condu<5l  now  in- 
troduced for  the  justification  of  judge  Chase*    ^^.l^ 
will  afford  him  a  justification  he  is  welcome  to  it  for 
me.     They  were  woeful  times  indeed-p— one  would  have 
thought  the  parliament  which  the  king  found  in  session 
upon  his  return,  was  submissive  enough ;  but  he  was 
pot  satisfied,  and  finding  the   whole  nation  ready  ^^ 
bow  at  his  nod,  he  ordered  a  new  one  elefled,  an" 
they  proved  so  compliant  to  all  his  wishes,  that  he  con- 
tinued them  for  eighteen  years.  This  sufficiently  P''^^^* 
the  servile   spirit  of  those  whom  the  king  thought  pr«^* 
per  to  employ   on  this  noted  occasion,  and  it  is  not 
inuch  to  Mr.  Keelyng's  honor  that  he  was  one  of  tb^W» 
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The  points  which  they  did  settle  wercof  an  extraordU 
i^ary  nature,  and  one  of  them  was  read  a  few  days  since 
jy  one  of  the  counsel  (Mr.  Key)  to  shew  that  3asset 
,vas  a  good  juror  in  Callender's  trial. 

If  however  this  famous  precedent  had  been  made  in 
he  best  of  times,  it  does  not  apply  to  the  present  case. 
For  these  judges  bad  as  they  were,  yet  had  modesty 
enough  to  Keep  their  opinions  to  themselves^  till  after 
he  trials  had  commenced,  and  did  not  deliver  them 
jntil  the  occasions  arost  which  called  for  them.  Judge 
Chase,  we  haye  fully  proved,  delivered  his  opinion  be- 
fore band,  publicly,  and  in  the  hearing  of  the  jury,  so 
that  the  authority  of  Mr.  Justice  Keelyng  and  sir  Or- 
lando JBridgman  does  not  ju3tify  him.  He  outstripped 
even  them. 

Having  thus,  as  I  conceive,  fully  established  the 
Rrst  specification  contamed  in  this  article,  and  having 
answered  the  only  colourable  excuses  advanced  in  fa- 
fc^orof  the  judge,  I  shall  proceed  to  the  second  specifi- 
nation.  This  is  a  charge  against  him  for  **  restri6ling 
Fries*s  counsel  from  recurring  to  such  English  autho- 
rities as  they  believed  apposite,  and  from  citing  cer- 
tain statutes  of  the  United  States,  which  they  deemed 
illustrative  of  the  positions  upon  which  they  intended 
to  rest  the  defence  of  their  client." 

The  restri^ion  is  in  some  sort  admitted,  fpr  we  are 
told,  that  the  counsel  on  both  sides  were  restridlcd,  and 
Mr.  Rawle's  testimony  is  relied  on  to  support  this  al- 
legation. If  the  counsel  on  both  sides  were  restrifted, 
it  was  a  restriction  of  a  most  curious  nature,  as  far  as 
it  related  to  the  distri£):  attorney,  Mr.  Rawle ;  for  the 
only  restri^ion  imposed  on  him  was  that  he  should  not 
defend  Fries,  which  his  duty  would  not  permit,  nor 
perliaps  his  inclination^  It  is  in  vain  therefore  to  talk 
about  both  being  restrifled,  when  the  opinion  of  the 
court  was  all  on  one  side  ;  and  it  was  well  ascertained 
by  the  course  taken  by  Mr.  Rawle  on  the  former  trial, 
that  he  had  no  disposition  to  controvert  the  doctrine  of 
treason,  as  l^id  down  by  the  court. 

That  the  counsel  of  Fries  were  prohibited  from  re- 
curring to  3uch  ]^n|;UsU  authorities^  ais  they  believed 
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apposite^  and  from  citing  certain  statutes  of  the  United 
States,  I  consider  entirely  proved  by  the  testimonj  of 
Mr.  Lewis  and  Mr.  Dallas.  Without  meaning  toim. 
peach  Mr.  Rawle's  veracity,  or  thatof  any  other  per. 
son,  I  contend  that  Mr.  Lewis  and  Mr.  Dallas  aren. 
titled  in  more  credit  than  he  is,  because  he  took  noooia 
of  the  first  day's  proceeding^,  and  is  contradided  is 
many  very  material  points  by  the  admissions  of  liie 
judge  himself.  Mr.  Lewis  and  Mr.  Dallas  gave  tkir 
testimony  a  year  ago  ;  they  have  confirmed  it  at  the  bar 
now^  and  are  supported  by  the  judge  in  his  ansner,  as 
far  as  he  thought  it  prudent  to  go.  ThatMr.  &vle 
is  contradicted,  and  Mr.  Lewis  and  Mr.  Dallas  sup. 
poned  by  the  judge  in  many  material  po^lts,  i  will  pro- 
ceed to  shew. 

Mr.  Rawle  says  that  the  judge,  when  he  handed  Ac 
written  opinion  down,  declared  the  counsel  on  each  side 
were  to  have  a  copy,  and  another  copy  wastobcfsiw 
out  by  the  Jury.  Mr.  Lewis  states  this  materially  (lift- 
rent,  for  he  says  the  judge  declared  thatac(^yM» 
6e  delheredto  the  jury  as  soon  as  the  case  on  the  part  sj 
the  prosecution  V)as  opened  or  gone  through.  Here 
these  gentlemen  differ.  Let  us  sec  what  the  judge  says. 
In  the  15th  page  of  the  answer  he  says  he  siatedthit 
**  three  copies  were  to  be  made  out,  one  to  be  delivcrwl 
to  the  attorney  of  the  distrid,  one  to  the  counsel  of 
the  prisoner,  and  one  to  the  petit  juri^  after  tbeysbm 
have  been  impanncUed  and  heard  the  indictment  rem 
tbem  by  the  clerk,  and  after  the  district  attorney  sbom 
have  slated  to  tbem  the  law  on  the  over t. acts  in  tht^^; 
dictment,  as  it  appeared  to  him.^^  Thus  Mr.  Lewis 
and  Mr.  Dallas  are  supported,  and  Mr.  Rawle  pointcdlj 
con  trad  idled. 

Again,  Lewis  and  Dallas  state  a  long  conyersatio^ 
not  of  a  very  mild  nature  on  the  part  of  Lewis,  vi\i\^^ 
took  place  between  him  and  the  judge  on  the  first  d^)' 
in  which  the  cbn tents  of  the  written  paper  were  ve^ 
fully  disclosed  by  the  judge.  Mr.  Rawle  recolWj 
nothing  of  this,  but  expressly  says  the  court  when tfl<^? 
handed  down  the  papers,  only  stated  that  ibcy  i^^ 
thought  proper  to  draw  up  their  sentiments  of  tjic^'' 
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likely  to  arise  in  the  cases  of  treason,  in  order  that  thejT 
might  be  perfcftly  understood,  which  would  tend  to 
save  time.  He  does  not  recolleA  that  anything  mpre 
was  publicly  said  about  it  that  day.  In  the  14th  and 
IMh  pages  of  the  answer,  the  judge  states  along  con* 
versation  that  took  place  between  himself,  Mr.  Lewis 
and  iVlr.  Dallas,  and  in  this  supports  the  testimony  of 
these  two  gentlemen,  while  he  contradi£b  that  of  Mr* 
Rawle. 

Another  faft  in  which  Mr.  RaWle  differs  from  Mr* 
Lewis  and  Mr.  Dallas  is  as  to  John  Fries  being  in  court 
that  clay.  Mr.  Rawle  does  not  recolledl  that  he  was  ; 
Mr.  Lewis  swears  that  if  he  was  not  in  the  prisoner's 
box  at  the  moment  the  paper  was  handed  down",  he 
was  placed  there  a  few  minutes  after,  and  judge  Chase 
in  the  14th  page  of  his  answer  expressly  states,  that 
Fries  was  placed  in  the  prisoner's  box,  before  any  of 
the  events  occurred  which  form  the  subjedl  of  enquiry 
to  day. 

When  Mr.  Rawle's  memory  is  so  defedlive  as  to 
these  three  important  fa£ls,  in  the  statement  of  which 
Mr.  Lewis  and  Mr.  Dallas  are  so  strongly  supported 
by  the  judge  himself,  I  ask  if  their  testimony  ought  not 
to  have  infinitely  more  weight  than  his.  In  noticing 
these  coutradiftions, '  1  have  not  relied  on  my  oWn  notes 
of  the  evidence,  or  on  my  own  memory,  but  have  re- 
ferred lo  the  three  printed  affidavits  of  Mr.  Rawle,  Mr, 
Lewis  and  Mr,  Dallas,  made  out  by  themselves  last 
year,  and  corroborated  by  the  oral  testimony^which 
each  has  delivered  in  at  the  bar. 

I  must  therefore  be  permitted  to  insist  that  Fries's 
counsel  were  prohibited  from  recurring  to  English  au- 
thorities, and  from  citing  certain  statutes  of  the  United 
States.  It  is  fully  proved  by  Mr.  Lewis,  and  corrobo- 
rated by  Mr.  Dallas.  The  latter  was  not  in  court  when 
the  conversation  took  place;  but  coming  in  immediate- 
ly after,  he  was  infdrmed  of  it  by  Mr,  Lewis,  and  then 
stated  to  the  court  what  Mr.  Lewis  had  told  him.  The 
court  did  not  deny  it,  and  certainly  it  is  to  be  presum- 
ed, if  Mr.  Lewis  had  made  an  erroneous  statement  of 
fa6ls  to  Mr.  Dallas,  and  they  had  been  repeated  by 
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Mr.  Dallas,  the  court  would  have  coiitradiAed  ^M* 
This  was  not  done,  and  both  these  gentlemen  noW 
swear  that  they  were  prohibited^ 

Let  us  enquire  whv  there  was  a  t^ish  on  the  pan  of 
the  prisoner's  counsel  to  recur  to  English  auihoritics.- 
On  the  former  trial  of  Fries^  the  court  had  grounded 
their  opinion  upon  the  construdion  which  had  beci 
given  in  England,  to  the  words  levying  war".  'I'he  dis. 
tri£l  attorney  and  his  assistant «  had  relied  on  the  same 
-  authorities*  The  counsel  for  the  prisoner  "Were  desi- 
rous  of  shewing,  as>  they  themselves  have  stated,  that 
although  these  interpretative  treasons  had  been  admit- 
ted in  England  since  the  levolUtion  of  1688,  yet  rbat 
they  were  founded  on  precedents  made  during  arbitrary 
reigns,  by  whicli  the  courts  in  England  afterwards  con- 
ceived themselves  bounds  I  haVe  already  shewn  to  you 
from  Hale^s  pleas  of  the  crown^  what  was  held  to  be 
the  plain  and  simple  meaning  of  the  words  levying  Vfar^ 
antecedent  to  the  reign  of  Henry  yilL  when  these 
interpretative  treasons  were  first  introduced,  and  Hcae- 
not  be  doubted  that  the  objefl  of  Fries*«  counsel  was 
to  convince  the  jury  that  the  constitution  of  the  United 
States  ought  to  be  construed  agreeably  to  the  plain  im- 
port  of  its  own  language,  without  being  sub}e<5)ed  ra 
those  wild  and  arbitrar}'  construftions^  which  had  ori- 
ginated in  the  worst  of  times  for  the  worst  of  purposes^ 
.  The  reason  why  they  wished  to  cite  the  statutes  of  the 
'  tTnited  States  I  hav6  before  mentioned  to  be,  to  shew 
that  the  offences  charged  against  Fries  were  of  such  a 
nature  as  to  subject  him  to  fine  and  imprisonmeni  only, 
and  not  to  a  forfeiture  of  his  life# 

But,  sir,  a  doctrine  as  novel  to  me  as  any  t  have 
lately  heard,  has  been  advanced  on  this  occasion.  A 
distin^ion  is  attempted  to  be  taken  between  the  rigbi 
of  the  jury  to  decide  the  la\^  as  wellas  the  fack,  and  their 
power  to  do  so.  I  have  always  thought  that  in  criminal 
cases  the  jury  had  both  the  right  and  the  power.  This 
is  the  first  time  I  have  ever  heard  it  denied,  and  I  trust 
it  will  be  the  last.  This  right  is  one  of  the  most  valua- 
ble feattiresin  the  trial  by  jury,  and  if  a  jury  should  be 
so  servile  on  a  question  cf  life  and  deaths  to  surrender 
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iKcif  dwii  opmiotts  to  tliosc  of  the  eoufCi  they  would  be^ 
unworthy  of  the  name  of  freemen^  Although  the 
Hght  is  denied^  the  poiver  is  admitted*  I  contend' 
therefore  that  the  power  includes  the  right.  For  if  they 
have  been  suffered  to  exercise  this  l>ower  for  more  than.- 
an  hundred  years^  without  being  restricted  by  law,  it 
iMirely  cannot  be  questioned  that  they  have  acquired  the> 
righu  The  right  to  decide  both  the  law  and  the  faft  is 
admitted  in  England,  it  has  been  acknowledged  there  for 
more  than  two  hundred  years,  although  I  believe  an  in*- 
Btance  or  two  may  be  found  in  the  time  of  the  noted 
J^effries^  when  juries  were  attainted  for  daribg  to  ex- 
ercise this  right*  The  power  to  attaint  however  has» 
been  long  since  abolished,  and  no  instance  can  be  pro- 
duced since  the  revolution  of  1688,  in  which  a  verdift 
of  aequittal  has  been  ever  set  aside,  because  the  jury^ 
hav«  ventured  to  decide  against  the  opinion  of  the 
court*  The  judge  in  his  answer  admits  the  right  o£ 
the  jury  to  decide  both  the  law  and  the  faft,  and  if  he 
had  not,  but  had  taken  the  ground  contended  for  by 
his  counsel)  I  should  have  considered  it  a  strong 
evidence  of  his  guilt  under  the  third  specification. 

The  third  and  last  specification  charges  the  judge  withr 
*^  debarring  the  prisoner  from  his  constitutional  privi- 
lege of  addressing  the  jury  (through  his  coun3el)  on  the 
law  as  well  as  on  the  fact,  which  was  to  determine  his 
guilt  or  innocence^  and  at  the  same  time  endeavoring 
to  wrest  from  the  jury  their  indisputable  right  to  hear 
argument  and  determine  upon  the  question  of  law  as 
well  as  the  question  of  fa6l,  involved  in  the  verdifi 
which  they  were  required  to  give.** 

We  do  not  contend  that  the  counsel  were  debarred 
from  addressing  the  jury  by  the  interference  of  sheriffs 
and  constables,  for  it  is  not  necessary  to  prove  the  ac- 
tual exercise  of  force.  Btit  we  do  allege,  and  we  have 
proved  it  by  Mr.  Lewis  and  Mr.  Dallas,  that  the  judge 
declared  on  the  first  day,  that  they  must  address  the 
court  and  not  the  jury.  I  have  before  shewn  that  these 
gentlemen  are  entitled  to  more  credit  than  either  Mr. 
Rawle,  Mr.  Meredith,  or  Mr.  TUghman,  for  their  tes- 
timony  is  better  supported  than  that  of  theothers^  by 
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the  ansvtcf  of  the  judge.  It  ought  to  be  remetiibcrtt/ 
too  that  they  were  more  particularly  interested  in  the 
transaftion  than  the  test  of  the  gentlemen,  and  thcrt- 
fore  the  probability  is,  that  the  fafts  were  more  strongly 
impressed  on  their  minds. 

An  attempt  however  is  made  to  shelter  the  judge  from 
this  part  of  the  accusation,  by  saying  that  he  declared 
counsel  would  be  heard  although  this  opinion  was  given. 
Sir,  this  is  another  evasion.  The  opinion  itself  carries 
with  it  internal,  uncontrovertible  evidence  of  the  dc- 
termination  of  the  court  that  the  counsel  should  not 
address  the  jury.  What  is  the  principal  ground  of  de- 
fence, ^vhat  is  the  leading  reason  urged  for  giving  this 
extraordinary  opinion  before  the  jury  was  sworn  ?  It 
Was,  as  the  judge  says,  and  as  his  counsel  have  argued, 
to  save  time.  They  state  that  there  were  more  than 
one  hundred  civil  causes  then  pending,  that  the  delay 
of  business  in  Pennsylvania  had  been  long  a  subjefl  of 
complaint,  and  the  judge  was  anxious  to  make  Fries*» 
trial  a  short  one,  in  order  that  they  might  have  time  to 
proceed  with  the  other  business.  Now  suffer  me  to  en- 
quire how  time  was  to  be  saved,  how  the  trial  of  Fries 
vi^as  to  be  shortened,  if  his  counsel  were  to  be  allowed 
to  address  the  jury  on  the  law  which  the  court  had  al- 
ready decided  ?  Was  not  the  opinion  of  the  court 
given  for  the  express  ()Urpose  of  preventing  them  from 
addressing  the  jury,  or  if  not  for  this,  let  me  ask  for 
what  purpose  it  was  given  ?  Was  it  to  prejudice  the 
minds  of  the  jury,  to  close  their  ears  and  their  under- 
standmgs  against  any  arguments  which  might  be  offered 
them?  Gentlemen  say  no.  Was  it  to  save  time  2 
This  was  impossible,  because  the  time  was  still  to  be 
occupied  by  the  counsel  being  permitted  to  address  the. 
jury.  Why  then  let  me  again  ask  was  the  opinion 
given  ?  The  answer  is  ready.  It  was  intended  to  pro* 
duce  both  these  effecfls.  The  minds  of  the  jury  were  to 
be  pre-occupied  by  the  imposing  authority  of  the  court, 
and  in  this  manner  it  was  expetted  to  deter  the  counsel 
from  addressing  them  on  the  law.  Nothing^lhereforc 
dto  be  clearer^  than  that  the  counsel  were  prevented 
from  addressing  the  jury,  and  that  the  judge  *'  endea- 
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tiored  (in  the  language  of  the  article)  to  wrest  from  the 
jury  their  right  to  hear  argument/ and  determine  upon 
the  question  of  law.*'  But  it  is  said  that  the  right  of 
the  jury  to  decide  the  law  does  not  give  them  a  dispen- 
sing power  over  the  law,  and  that  therefore  they  arc 
bound  by  the  opinion  of  the  court.  Nor  does  the  right 
of  the  court  to  decide  the  law  give  them  a  dispensing 
power  over  the  law.  The  jury  have  a  right  to  decide 
the  law  «nd  are  not  bound  by  the  opinion  of  the  courtl 
In  order  to  enable  them  to  decide  corredly  they  have  a 
right  to  hear  argument,  and  any  attempt  to  prevent  this, 
is  an  attempt  to  wrest  from  them  their  right  to  decide 
the  law,  and  is  a  high  misdemeanor. 

We  are  told  however  that  if  any  thing  wrong  was 
done  on  the  first  day,  ample  atonement  was  made  on 
the  second*  It  is  true  that  the  judge  exhibited  some 
appearance  of  a  wish  that  the  eounsel  would  proceed  on 
the  second  day,  but  Mr.  Lewis  well  remarked,  that  al- 
though the  papers  were  withdrawn,  the  impression 
which  had  been  made  on  the  minds  of  the  jurors 
could  not  be  removed.  What  sort  of  an  atonement  too 
was  this  \  It  carried  insult  with  it,  and  the  language 
in  which  it  was  made,  had  a  still  greater  tendency  to 
strengthen  the  impression  made  the  day  before.  The 
counsel  were  publicly  informed  they  might  proceed  las 
they  pleased,  but  it  must  be  at  the  hazard  of  their 
characters  J  and  under  the  diredion  of  the  court.  Is 
there  a  man  of  reputation  on  earth,  possessed  of  the 
smallest  spark  of  feeling,  that  would  consent  to  disgrace 
himself,  by  addredsing  a  jury  under  such  circum- 
stances ?  This  alone,  if  nothing  else  bad  taken  place, 
was  sufficient  to  drive  them  from  the  defence  of  their 
client ;  and  if  they  thought  that  their  abandoning  him 
might  eventually  save  his  life,  they  were  fully  justified 
in  doing  so. 

The  learned  advocates  for  the  judge  have  talked 
highly  of  the  independence  of  the  judiciary,  and  ha^c 
asked  what  inducements  any  Judge  could  have  to  a6l 
as  we  have  charged  judge  Chase  with  afting.  Are 
there  then  no  inducements  for  a  judge  to  swerve  from 
his  duty  I    Has  he  no  feelings  to  gratify,  and  is  it  im- 
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po9Sible  for  him  to  become  a  partisan  !  Does  his  cha. 
rfi£ter  as  a  judge  divest  him  of  his  ambition  as  a  man  } 
Is  he  so  incorruptible  that  temptation  cannot  assail 
him  ?  Look  through  the  annals  o{  other  natiiMis^^-^ 
Read  the  history  of  England  for  the  last  forty  years. 
Judicial  independence  has  been  {or  a  long  time  as  well 
secured  there  as  here ;  and  yet  how  many  instances 
shall  we  find  m  that  country;  of  prosecutions  in  which 
the  feelings  of  the  ministry  had  been  engaged^  and  in 
whichtheir  influence  over  the  judges  has  been  too^a- 
grant  to  be  mistaken  ?  In  Ireland,  miserable  Ireland, 
a  still  more  gloomy  prospefl  presents  itself,  They  too 
have  boasted  an  independent  judiciary  :  but  an  over-ru- 
ling influence  has  crumbled  it  into  ruins.  The  demon 
of  destruflion  has  entered  their  courts  of  justice,  and 
spread  desolation  over  the  land.  Execution  has  fol- 
lowed execution,  until  die  oppressed,  degraded  and 
insulted  nation  has  been  made  to  tremble  through  eveiy 
nerve,  and  to  bleed  at  every  pore.  Let  us  then  be 
warned  by  the  fate  of  Ireland*  la  state  prosecuticxis 
her  jijdges  look  to  the  castle—although  they  cannot  be 

gut  down,  they  may  be  elevated.  Some  of  our  judges 
ave  been  elevated  to  places  of  high  political  import- 
ance ;  splendid  embassies  have  been  given  to  theou  I 
will  not  s^y  that  they  were  given  or  accepted  with  im- 
proper views ;  but  they  have  been  given,  and  surely 
they  hold  qui  inducement  enough  for  a  judge  to  bend  to 
the  ruling  party.  It  is  our  duty  to  prevent  party  spirit 
from  entering  into  our  courts  of  justice.  Let  us  nip 
the  evil  in  the  bud,  or  it  may  grow  to  an  enormous 
tree,  bearing  destruftion  upon  every  branch.  You 
have  now  an  opportunity  of  doing  it^  and  I  trust  you 
will  not  suffer  it  to  escape  you,  X  therefore  hope  that 
you  will  not  only  remove  judge  Chase  from  the  high  of. 
fice  which  he  now  fills,  but  that  by  your  judgment  you 
will  forever  hereafter  disqualify  him  from  holding  any 
office  of  profit  or  trust  under  the  government  of  the 
United  States. 

X  have  thus,  Mr.  President,  gone  through  the  fitst 
ftrtide  of  the  impeachment,  and  will  not  encroach  upon 
the  otliers ;  their  elucidation  jl  shall  leave  to  m^  friendsi 
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Who  will  follow  me.  A  sense  of  public  duty  alone 
led  to  the  present  prosecution,  and  having  discharged 
this,  we  shall  have  nothing  to  reproach  ourselves  with, 
let  your  decision  be  what  it  may. 


Mr.  RODNEY. 
^      Mr,  President* 

ANP    GXNTLEMEN    OF    THE    SEVATX;^^ 

THE  present  trial  exhibits,  a  spef^acle  truly 
(solemn  and'  impressive.  A  man  who  holds  one  of  the 
highest  judicial  offices  under  the  government,  who, 
from  the  period  of  the  revolution,  has  filled  many  of 
the  most  important  public  ^situations,  and  whose  hairs 
have  been  bleached  in  the  service  of  his  country,  U 
charged  before  this  dignified  tribunal,  by  the  Represen* 
tatives  of  the  American  people,  with  the  commission 
of  a£ts  in  violation  of  his  duty  as  a  judge^  and  o(  the 
laws  and  constitution  of  the  land. 

On  one  hand  the  charadlcr  of  an  aged  and  respefla- 
ble  individual,  which  may  be  dearer  to  him  than  the 
small  remnant  of  his  life,  is  involved  in  your  decision^ 
on  the  other  the  most  precious  rights  of  free  citizens, 
pnd  the  dearest  interests  of  society. 

The  mind  which  could  contemplate,  unmoved,  such 
a  scene,  cannot  feel  for  the  welfare  of  the  people,  or 
the  honor  of  the  nation  ;  and  must  be  equally  insensi- 
ble to  the  finer  sympathies  of  life  •  and  the  practice  of 
its  charities  and  affedions. 

The  public  anxiety  manifested  by  this  deeply  inter- 
esting trial  must  be  evident  to  all ;  a  trial  of  the  first 
importance  because  of  the  first  impression  ;  a  trial  not 
confined  to  a  single  a£l  in  the  conduA  of  the  accused, 
but  embracing  a  variety  of  transa^ions  at  different  pe- 
riods of  his  life  ;  a  trial  which  departs  from  the  ordina- 
ry mode  of  decision*  whose  novelty  and  magnitude 
have  excited  so  much  interest  and  attention,  that  it 
^ems  to  have  superseded  for  the  moment,  not  only  eve- 
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rj  other  grave  object  or  pursuit,  but  every  other  fasUoa* 
able  amusement  or  dissipation. 

The  task  of  prosecuting  is  always  very  unpleasant, 
and  to  me  extremely  painful ;  but  my  rule  has  ever  been 
not  to  suffer  private  considerations  or  personal  feelings 
to  stand  in  the  way  of  a  firm  and  independent  discharge 
of  public  duty. 

To  this  exalted  tribunal  I  look  with  confidence  for  a 
display  of  that  dignified  impartiality,  which  will  do 
credit  to  their  elevated  situation,  and  reflect  honor  oa 
their  country*  ,  You  will  raise  yourselves,  I  am  convin- 
ced, above  the  common  level  of  human  prejudices, 
personal  or  political,  and  will  suffer  no  considerations 
but  those  which  are  perfectly  correct,  to  be  blended 
with  your  enquiries  or  mingled  with  your  decisions* 

Party,  it  is  true,  is  a  spirit  of  so  subtle  a  nature,  as 
to  diffuse  itself  almost  imperceptibly  over  the  human 
mind  :  It  frequently  pervades  the  system  without  being 
felt,  and  sometimes  warps  the  judgment  when  least  sus- 
pected. Against  the  influence  of  this  spirit  I  need 
scarcely  caution  the  judged  whom  I  have  the  honor  to 
address.  It  cannot  approlach  within  the  pale  of  this 
court  or  enter  their  hallowed  walls, 

I  have  marked,  Mr.  President,  in  the  questions 
which  you  have  so  correctly  put  to  the  witnesses  in  the 
course  of  their  examination,  that  singleness  of  eye, 
which  looks  to  the  discovery  of  truth  alone,  without 
reference  to  the  party  whose  case  it  may  affect ;  whilst 
your  conduct  in  maintaining  that  order  and  decorum 
suitable  to  the  solemnity  of  the  occasion,  has  exhibited 
an  example  worthy  of  imitation. 

1  have  observed  with  heartfelt  pleasure  and  honest 
pride,  the  unwearied  and  impartial  attention  paid  by 
the  members  of  this  court  during  the  progress  of  this 
momentous  cause.  To  my  mind  it  presages  a  deci^on 
worthy  of  themselves  and  serviceable  to  iheir  country, 
and  is  a  sure  pledge  that  their  determination  will  be  ho» 
nest,  upright  and  independent. 

If  after  a  fair  and  full  enquiry  into  the  facts,  illustrat* 
ed  by  the  arguments  for  and  against  the  accused,  and  a 
carclul  examination  of  the  law,  commented  on  by  those 
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ivhosc  duly  it  is  to  support  the  impeachment,  aftcl  thos^ 
whp  are  opposed  to  it,  the  Senate  shall  be  of  opiniont 
that  the  charges  have  not  been  s\ibstantiated,  and  pro- 
nounce a  verdict  of  acquittal,  believe  me,  sir,  I  as  a  ci- 
tizen, faithful,  obedient  and  affectionate  to  the  laws  of 
my  country,  shall  most  cheerfully  acquiesce  in  the  de- 
cision. But  I  do  confidently  trust  that  h  will  not  take 
place,  on  the  principles  or  the  precedent  established  in 
the  case  of  Warren  Has:ings,  the  governor  of  Bengal, 
that  plunderer  of  Lidia,  that  destroyer  of  the  people  of 
Asia,  that  devastator  of  the  East,  whose  crimes  were 
without  number,  and  whose  enormities  exceeded  cal- 
culation. What  fields  have  been  dyed,  what  streams  - 
have  been  tinged  wiih  the  innocent  blood  of  vi£tims 
sacrificed  on  the  altar  of  his  avarice  or  his  ambition! 
An  obligation  however  solemn,  a  treaty  however  sa- 
cred, interposed  but  a  weak  and  feeble  barrier  to  the 
views  of  his  personal  or  political  aggrandizement.  > 
Even  a  Zenana^  the  sacred  retreat  of  women,  holy  and 
consecrated  to  the  fairest  work  of  the  creation,  by  the 
religious  customs  of  that  country,  has  been  violated 
whenever  the  silver  and  the  gold,  the  jewels  and  the 
diamonds  were  sufficient  objects  to  attra£l  his  atten- 
tion or  gratify  his  rapacity. 

Before  I  proceed  to  the  discussion  of  those  facfls  and 
principles  moie  immediately  connefted  with  the  subject 
now  under  investigation,  permit  me  to  advert  for  a  few 
moments  to  the  manner  in  which  the  defence  has  been 
cotiducted.  I  shall  also  claim  your  indulgence  for  a 
small  portion  of  time  whilst  I  reply  (I  fear  in  a  desultory- 
way  J  to  some  remarks,  and  notice  some  matter  which 
lias  been  blended  with  this  case,  no  doubt  with  the 
view  of  giving  it  a  complexion  favorable  to  the  defence, 
but  which  I  humbly  conceive  to  be  rather  foreign  and 
extraneous. 

The  fascinating  voice  of  eloquence  and  the  deluding 
tongue  of  ingenuity,  tho*  excited  with  great  address, 
will  produce  no  other  effect  before  this  tribunal,  tlian  to 
excite  that  degree  of  pleasure  which  we  all  feel  on  the 
display  of  professional  talents.  It  shall  be  my  duty, 
(because  I  believe  it  to  be  not  only  the  duty  but  the  hi- 
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Incnt  and  argumept  alone)  to  avoid  every  thing  fike 
declamation,  and  to  address  you  in  the  sober  narrame 
of  fact,  and  the  temperate  language  of  reason. 

The  coimsel  for  the  aged  defendant  have  explored 
every  avenue  to  the  human  heart  to  awaken  your  sensi- 
bilities, and  have  appealed  to  your  passions  to  enlist 
them  under  their  banners ;  at  one  time  attempting  to 
excite  yoiir  sympathies  in  favor  of  their  unfortunate  cli- 
ent, and  at  another  endeavouring  to  kindle  your  resent- 
ments against  the  prosecution*  They  may  perhaps 
have  been  occasionally  m  the  habit  of  addressing  those 
with  whose  feelings  they  could  play  as  the  winds  do 
with  the  waves  5  and  animated  by  the  trophies  of  form- 
er  victories,  ihcy  have  recurred  to  the  same  means  of 
conquest  which  have  before  crowned  their  ^  exerUons 
with  success.  The  judges  of  this  court  are  no  doubt 
ahve  to  the  generous  feelings  of  sympathy  and  compas* 
sion,  when  an  objectj)resents  itself  calculated  to  excite 
them.  But  even  when  under  the  influence  of  this  mys- 
terious power,  they  will  alwa}'^  remember  that  humani- 
ty  IS  the  second  virtue  of  courts,  justice  the  first* 

You^iave  been  more  than  once  solemnly  reminded, 
that  the  decision  which  you  may  give  will  be  re*exa« 
mined  by  those  who  succeed  you,  and  that  posterity 
will  re-jud.-e  the  judgment  which  you  may  pass  at  this 
time.  To  that  impartial  tribunal  let  the  appeal  be 
made.  I  fear  that  when  future  annals,  faithful  to  the 
Cause  of  truth  and  justice,  shall  record  the  patriotism 
and  the  virtues  of  my  honorable  friend  who  gave  birth 
to  this  impeachment,  the  weeping  voice  of  history  will 
be  heard  to  deplore  the  oppressive  atls  and  criminal  ex- 
cesses of  the  judge,  who,  with  a  boldness  and  violence 
unparallelled  in  this  country,  seems  to  have  trampled 
under  foot,  as  if  conscious  of  impunity,  the  ebtablish<- 
ed  principles  of  law,  and  the  rules  of  decency  and  de- 
corum. 

The  defendant  himself  in  his  answer,  looking  beyond 
the  transient  scenes  of  this  world,  has  crossed  the 
stream  of  time,  and  carri^sd  us,  in  idea,  on  the  ocean 
of  eternity,  to  the  footstool  of  that  throne  which  is 
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ivasiied  by  its  wavesi  It  is  true  e'er  long  we  must  all 
embark  oh  that  Voyage  from  which  no  mariner  returns  ; 
and  be  borne  with  myriads  on  the  same  swell  to  the  judg-» 
ment  scat,  when  our  fates  will  be  decided  for  eter- 
nity. Oh  that  awful  day,  I  trust  we  shall  appear  with 
the  hopes  and  the  consolations  which  beam  upon 
the  soul  from  the  everlasting  light  of  divine  revelation  ; 
That  whatever  frail  passages  may  chequer  the 'Volumes 
of  our  livesi  tho*  the  conduft  of  the  defendant  to- 
wards the  unfortunate^  unprotedted  and  persecuted  Fries 
may  appear  scoredmatters  in  the  book  which  records  his 
deeds,  infinite  mercy  will  obscure  them  from  the  eyes  o£ 
infinite  purity,  and  a  sincere  repentance  blot  them  out 
forever. 

It  struck  hie  with  somfe  degree  of  suiT)ri5sej  when  t 
heard  the  language  of  complaint  from  my  learned  friend, 
(Mr.  ttopkinson  ,  who  summed  up  the  evidence  on  the 
first  article  in  favor  of  the  accused,  because  this  im- 
peachment was  not  instituted  sooner.  He  seemed  to 
ask  with  an  air  of  triumph^  when  did  the  trans- 
idlions  take  place  upon  which  the  present  prosecution 
is  grounded  i  I  answet  with  confidence  they  took 
place  at  difierent  and  distant  periods*  Some  of  themi 
as  far  back  as  the  year  1800^  and  others  but  yesterday^ 
as  it  were*  The  whole  linked  together  by  the  spirit  o£ 
persecution,  and  forming  a  chain  of  offences  against  the 
violated  laws  of  the  country  and  the  insulted  justice  of 
the  land,  which  cannot  be  broken  by  testimony  or 
Weakened  by  argument.  And  yet  because  the  guar- 
dians of  the  people^s  rights  and  liberties  have  submitted 
to  bear  with  patience  the  oppressive  afts  of  the  defend- 
ant, until  they  could  endure  them  no  longer ;  because 
considering  him  cloathed  beneath  the  ermine  of  justice 
with  the  common  infirmities  of  man,  they  have  been 
slow  to  anger,  and  have  waited  for  the  season  of  re- 
pentance and  reformation  j  the  very  lenience  ^nd  for- 
bearance, which  they  have  manifested  by  their  conduct, 
to  the  world  j  are  forsooth  used  as  an  argument  against 
the  present  impeachment.  With  what  justice  or  pro- 
priety this  court  will  determine.  Had  they,  imitating 
the  example  of  the  Accused,  employed  their  time  inhum- 
ing for  crira'mality,  and  the  instant  they  suspected  an  ofi- 
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ftnce,  a  sentence  of  condemnation  succeeded,  quicks 
the  thunderbolt  pursues  the  flash,  they  would  have  re- 
ccivedy  I  presume,  credit  for  the  zeal  and  promptness 
which  they  displayed  in  the  task  of  prosecu- 
tion* Let  it  be  remarked  that  justice  is  of  slow 
pace,  but  of  certain  step,  and  that  the  sufferings  and 
the  tears  of  the  innocent,  howeter  deeply  buried,  vill 
rise  up  in  judgment  to  confound  the  guilty. 

The  House  of  Representatives,  so  far  from  dcserr- 
ing  blame,  in  my  humble  opinion,  merit  commendatioa 
for  th€  reluctance  with  which  they  proceeded  to  acrusa<> 
tjon,  ami  tor  the  care,  caution  and  dignity  which  ha^'C 
marked  their  steps.  I  have  frequently  heard  an  unbe- 
cominir  ^tal  reprobated  in  a  prosecutor ;  but  never  be- 
fore dill  I  hear  from  the  lips  of  a  counsel  for  an  offender, 
a  comi>!aint  of  delay  and  remissness  in  charging  his  cli- 
ent with  guilt*  What  a  striking  contrast  does  their 
Conduct  furnish,  compared  with  that  of  the  defendant ! 
They  betrayed  no  thirst  for  prosecution,  but  an  unwil* 
lingness  to  accuse  >  no  eager  appetite  for  conviction, 
but  an  anxious  desire  that  impartial  justice  should  take 
place  between  the  public  and  an  individual,  whom  irre- 
sistible evidence  lird  compelled  them  to  present  before 
the  highest  judicial  authority  of  the  nation.  Not,  it  is 
,  true,  for  the  murder  of  depotic  princes  whose  will  was 
the  law,  and  whose  laws  perhaps  were  as  sanguinary  as 
those  of  Draco ;  nor  for  the  plunder  of  empires, 
swayed  by  an  iron  sceptre  as  oppressive  as  the  dominion 
of  Hastings.  Far  other  crimes  are  laid  to  his  charge. 
The  defendant,  a  citizen  of  this  free  land,  sworn  to  sup- 
port our  mild  constitution  and  our  equal  laws,  and  bound 
by  h\^  oath  of  office  to  administer  justice  impartially, 
having  a  perfect  knowledge  of  his  du.y,  (for  of  igno- 
ranee  the  whole  world  will  acquit  him)  stands  charged 
with  plundering,  in  the  holy  habit  of  a  judge,  a  jury  of 
his  country  of  their  most  sacred  rights,  and  injured  and 
insulted  freemen  of  their  constitutional  privileges. 

He  was  indeed  providentially  prevented  from  imbru- 
ing his  hands  in  the  blood  of  poor  Fries,  but  he  stands 
accused  of  shedding,  with  unfeeling  severity,  the  life 
blood  of  the  constitution  itself. 
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Such  arc  the  crimes  for  which  he  is  arraigned  at  your 
bar,  and  which  one  of  the  gentlemen  has  been  pleased 
to  term  petty  oflFences.  In  the  dark  catalogue  of  cri- 
ininalenormities,  perhaps  few  are  to  be  found  of  a  deeper 
dye.  If  I  were  an  advocate  of  the  dojftrines  of  con- 
structive  and  cumulative  treasons,  of  which  the  learned 
judge  appears  to  have  been  a  great  admirer  and  a  zealous 
supporter,  I  would  say  that  he  himself  was  guilty  of 
judicial  treason  against  the  constitution  of  the  country, 
and  the  majesty  of  the  people. 

The  independence  of  the  judiciary,  the  political 
tocsin  of  the  day,  and  ibe  alarm  dell  of  the  nighty  has 
been  rung  through  every  change  in  our  ears.  They 
have  played  upon  this  cord  until  its  vibrations  produce 
no  eifed.  The  sound  is  rather  calculated  to  stun  us 
into  an  insensibility  against  real  attacks,  for  the  poor 
hobby  has  been  literally  rode  to  death.  To  the  ra.tional 
independence  of  the  judiciary  I  am,  and  ever  have 
been  a  firm  and  uniform  friend.  But  I  am  no  adv  ocate 
for  the  inviolability  of  judges  more  than  of  kings.  In 
this  country  I  am  afraid  the  doflrine  has  been  earned 
to  such  an  extravagant  length,  that  tlie  judiciary  may 
justly  be  considered  like  a  spoiled  child.  They  are  here 
placed  almost  beyond  the  reach  of  the  people,  though 
not  beyond  the  immediate  power  an  J  influence  of  the 
executive.  I  wish  not  to  see  them  the  slaves  of  any 
administration  ;  but  the  faithful  and  impartial  execu- 
tors  of  justice.  My  desi  c  is  that  the  laws,  like  the  - 
providence  of  the  deity,  should  shed  their  protecting 
influence  equally  over  all. 

It  will  be  allowed  that  the  hopes  of  an  individual  are 
as  powerful  inducements  to  adion  as  his  fears.  Whc* 
ther  the  executive  can  depress  or  exalt  him,  his  influ- 
ence is  equally  great.  Whether  he  can  punish  his  er- 
rors or  reward  his  faults,  his  dominion  is  the  same. 
We  all  know  that  an  associate  judge  may  sigh  for  pro- 
motion, and  may  be  created  a  chief  justice,  whilst  ex- 
perience teaches  us,  that  more  than  one  chief  justice 
has  been  appointed  a  minister  plenipotentiary.  These 
fa^s  are  staring  us  in  the  face,  when  we  talk  of  ju(jges 
being  independent  of  the  government* 
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What  has  been  the  natural  efFeft  of  such  condod  f 
Have  the  judges  stood  aloof  during  the  political  tem- 
pests which  have  agitated  the  country  ?  Or  have  tbty 
united  in  the  lo  triumpbe  which  the  votaries  and  idola- 
ters of  power  have  sung  to  those  who  were  seated  ia 
the  car  of  government.  Have  they  made  no  offerings 
at  the  shrine  of  party,  or  have  they  not  preached  politic 
cal  sermons  from  the  bench,  ij;i  which  they  have  joined 
chorus  with  the  anonymous  scribblers  of  the  day,  and 
the  infuriate  instruments  of  faftion.  Let  a  recurrence 
to  past  events  decide* 

I  wish  to  be  understood  as  speaking  on  these  topics 
in  the  abstract,  and  not  with  a  view  of  imputing  impro- 
per nvotives  to  those  concerned  in  the  arrangements 
which  have  taken  place. 

The  people  of  the  United  States,  on  the  other  hand, 
have  no  offices  of  profit  and  emolument  to  bestow. 
They  have  no  post  immediately  in  their  power  to  givc^ 
except  a  station  in  the  House  of  llepresentatives,  which 
St  judge  would  not  accept  from  their  hands.  But  let 
me  ask,  was  there  no  vacancy  in  the  gift  of  the  execu- 
tive,  to  which  the  defendant  could  aspire,  and  to  which, 
his  conduct  might  funiish  hiin  with  a  passport  or  a  let- 
ter ol  introduction  ? 

Some  observations  have  been  made  on  the  indepen« 
dence  of  the  judges  iu  England.  In  that  country  they 
arc  removable  by  an  address  of  both  houses  ot  parlia- 
ment. By  what  a  slight  tenure,  by  what  a  slender 
thread,  are  their  offices  held  !  The  voice,  nay  the 
whisper,  or  the  breath  of  the  minister  for  the  time  be- 
ing, may  remove  them,  and  yet  they  have  generally 
manife^e.d  a  spirit  of  real  independence,  even  in  the 
season  of'.alarm  and  terror,  of  which  I  fear  our  judges 
at  a  similar  period  cannot  boast.  But  in  that  country, 
a  seat  on  the  bench  is  considered  as  a  place  of  rest,  and 
they  look  hot  beyond  it.  There  the  judges  are  not 
made  envoys  extraordinary  or  ministers  plenipotentiary. 

We  ought  not  to  be  imposed  upon  by  names  in  this 
country.  Give  any  human  being  judicial  power  for 
life,  and  annex  to  the  exercise  of  it  the  kingly  max- 
im **  that  he^  can  do  no  wrong,"  you  may  call  him  a 
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Judge  or  a  justice,  no  matter  what  is  the  appellation,  and 
you  transform  him  into  a  despot,  regardless  of  all  law, - 
put  his  own  sovereign  will  and  pleasure. 

I  had  nearly  omitted  stating,  but  it  is  worthy  of  re- 
jnark,  that  by  the  constitution  of  the  union,  the  chief 
justice  must  preside  in  case  the  President  is  impeached, 
and  if  the  President  can  at  any  time  send  him  out  of  the 
country  to  negociate  treaties  or  c6nventions,  he  can 
most  effed^ually  prevent  the  execution  of  this  salutary 
provision,"  and  shelter  himself  from  punishment. 

These  ideas  are  thrown  out  in  reply  to  the  lengthy 
remarks  on  judicial  independence,  to  which  it  was 
stated,  no  answer  would  be  given,  except  some  jargon 
about  the  sovereignty  of  the  people  !  They  contain  a 
concise  commentary  on  the  theory  furnished  by  the 
text  of  practice. 

In  this  country,  where  the  people  are  justly  recognis- 
ed as  the  real   sovereigns   of  the  land,  and  tfhc  only 
s^burce  of  all   legitimate   authority,  it  is   wonderful  to 
observe  the  manner  in  which  it  is  too  much  the  fashion 
fcf  the  times  to  speak  of  them.     The  first  article  of  our 
/political  creed,  that  all  power  emanates  from  the  peo^ 
/  pie,  cannot  be  attacked  by  argument,  and  yet  they  at- 
/  tempt  to  turn   it  into  ridicule.     On  this  head  they  are 
I    extremely  dextrous.     In  the  course  they  pursue,  they 
/     exhibit  all  the  skill  of  political  jockies.     They  admit 
/      the  principle  that   the  will  of  the  people  should  rule, 
♦       because  forsooth  they  dare  not  dispute  it.     But  it  must 
not  interfere  with  their  own  views,  or  it  ceases  to  be 
that  awful   object,  that  just  and  legitimate  sovereignty 
which  commands  respect,  and  to  which  they  bow  with 
submission.     It  is  no  longer  the  voice  of  the  people, 
but  the  clamor  of  faction.     It  instantly  becomes  poli:!- 
cal  jargon,  gratrpg  to  the  ears  of  those  who  claim  ihe 
exclusive  right,  as  if  anointed  with  holy  oil,  of  protect- 
ing the  people  from  the  violence  of  their  own  passions, 
or  in  plain  language,  savinjj  them  from  themselves  ! 

I  cannot  subscribe  to  another  doctrine  of  my  learned 
friend,  (Mr.  Hopkinson)  for  such  I  may  style  him, 
from  the  terms  of  intimacy,  at  an  early  period  of  life, 
^hat  the  people  ^ter  delegating  a  portion  of  authority 
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for  their  own  welfare  and  advantage  to  different  depart- 
ments, and  subordinate  agents,  have  nothing  to  biiy  or 
do  with  the  manner  in  whicii  such  authority  is  exercisrf. 
My  position  is  the  reverse.  1  he  ptople  should  watch 
with  a  jealous  eye  over  those  whom  they  have  eninisted 
with  authority,  to   discover  whether  it  is  enacted  [or 

'  their  benefit  or  perverted  to  their  detriment.  Whether 
it  is  exercised  for  the  public  good,  or  prostituted  topri- 
vate  purposes.  This  is  the  rule  in  private  hfe,  and  it 
will  hold  equally  true  in  public. 

puffer  me,  at  this  place,  to  notice  the  remarks  of  the 
learned  counsel  who  spoke  yesterday  (Mr.  Harper) 
with  so  much  sensibility  and  feeling  for  his  client  on 
the  change  of  parties  in  popular  governments,  and  the 
proscriptions,  persecutions,  and  punishments  too  fre- 
quently inflicted  by  those  who  are  triumphant,  on  the 
fallen  victims  of  their  authority  ;  when  acts  innocent 
in  themselves,  because  against  no  known  law,  have 
been  converted  into  crimes  to  gratify  the  vindictive  pas- 
sions of  the  victorious  against  those  whom  the  fortune 
of  political  war  has  placed  within  their  power.  No 
man  can  deprecate  more  sincerely  than  Ido,  sucha 
state  of  things.  To  the  situation  of  aflfairs  in  diiscoua- 
try,  I  presume  these  remarks  cannot  have  the  most  dis. 
tant  application.  If  they  were  made  with  reference  to 
the  present  administration,  to  the  executive  or  legisla- 
tive deprurtments  of  the  government,  the  allusion  waj 
perhaps  have  the  light  support  of  visionary  imagination, 
but  has  no  substantial  foundation  in  reality.  Itmavbe 
iancy,  but  it  is  not  fact. 

y  The  illustrious  chief  magistrate  of  the  union,  to 
furnished  a  precedent,  by  his  liberal  and  enlightened 
conduct,  of  which  the  lamentable  annals  of  inankinu 
aflTord  no  example  Under  his  wise  and  his  mild  gui- 
dance, what  auspicious  beams  of  public  sui\;>hinc^^f^ 
been  diffused  over  the  whole  fiice  of  the  country  ?  ^"' 
til,  to  the  discontented  few  the  language  of  theL^ii^ 
poet  might  justly  be  applied, 

«  0/brtunati  nimium  sua  si  bona  norint/* 


Digitized  by 


Google 


375 

This  enlightened  policy  has  been  adopted  in  conjunc- 
tion with  the  luminous  cons'ellatioil  of  distinguished 
worthies,  by  whom  he  is  surrounded^  whose  exalted 
characters  and  talents  add  to  the  usefulness,  the  dig- 
nity and  splendor  of  his  measures,  and  increase  to  ai\ 
extent  almost  incalculable  the  general  sum  of  the  happi« 
ness  of  this  great  and  independent  nation. 

Turning  our  eyes  to  those  who  have  exercised  the 
high  and  responsible  functions  of  legislation,  we  find 
their  afts  equally  deserving  commendation.  Their 
proceedings  are  calculated  to  excite  at  once  the  envy 
and  the  admiration  of  their  opposers  and  the  world.' 
They  breathe  not  the  fell  spirit  of  resentment  and  per- 
secution. To  their  honor  be  it  spoken,  that  instead  of 
enlarging  the  circle  of  offence  they  have  reduced  the 
scale  of  criminality.  They  have  abolished  an  odious^ 
and  I  believe  an  unconstitutional  sedition  law,  which 
had  been  executed  with  a  rigor  and  severity  perfeftly 
congenial  with  jthe  passionate  policy  which  gave  it  birth. 
The  decrees  under  it,  if  not  written  in  the  blood  of  the 
sufferers,  were  written  in  their  tears.  A  more  dread- 
ful engine  of  persecution  and  oppression  cannot  well  be 
conceived.  With  this  instrument  in  their  hands  they 
could  have  smote  their  enemies  and  shielded  themselves. 
It  would  have  been  a  sword  and  a  buckler,  but  they 
disdained  the  idea. 

Actuated  by  the  best  motives,  with  the  honest  view^ 
of  purifying  the  fountain  of  justice,  ami  restoring  the 
charafters  of  the  American  bench,  they  are  now  en- 
gaged in  the  unpleasant,  but  indispensible  task,  of 
bringing  to  exemplary  punishment  a  judge  who  has  of- 
fended against  the  letter  and  the  spirit  of  the  constitu« 
tion,  and  the  well  known  statutes  of  Congress,  who 
has  violated  the  bounden  duties  of  his  office,  and  that 
high  legislative  aft,  which  to  the  sanation  of  a  law, 
added  the  solemnity  and  obligation  of  an  oath. 

In  this  important  undertaking  they  are  contending 
not  for  themselves,  but  for  posterity  ;  not  for  those  in 
power,  but  those  whom  power  has  forsaken.  Against  all 
the  wild  theories  of  new  fangled  opinions  and  the  mon- 
strous iniquity   of  exploded   doctrines,    they  wish  to 
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tcacli  a  lesson  of  instruction  to  future  judgets,  thatwbfrf 
intoxicated  by  the  spirit  of  party,  ihey  may  rccdfctl 
the  scale  of  power  may  one  day  turn,  and  preserve  fet 
scales  of  justice  ecjual. 

We  have  now  arrived  at  an   important   point  of  the 
discussion^  comprehending  the  constitutional    doflrinc 
of  impeachments.     On  this  ground  the  learned  counsel 
have  made  a  formidable  stand,  and  have  contended  for  it 
with  as  much  zeal  and  perseverance  £(s  if  it   were  the 
Thermopylae  of  their  defence.      The   teason  must  be 
obvious;     Conscious  of  the  weakness   of  their  cause 
upon  the  merits^  and  sensible  that  the  condu^  of  their 
client  \yill  not  bear   the  eye   of  scrutiny,  they  wish  ta 
preclude  investijjation  by  arresting  us  at  the    thnebhold 
of  enquiry.     To  proted  a  citadel  without  a    palladium, 
they  have  emleavored  to  form  of  various  materials  a 
Scean  gate,  which  it  requires  no  stratagem    to   enter. 
The  positions,  they  have  piled  together   without  much 
regard  to  order  and  regularity,  seem  to  resolve   them- 
selves into  the  shape  of  a  plea  to  the  jurisdi£lion  of  this 
court  over  the  case.    It  appears  in  a  strange,  anomalous 
form,  both  in  the  answer  and  their  argument,   but  this 
IS  the  result  I  believe  when  well  understood. 

One  of  the  counsel  have  exclaimed,  "  Loot  on  this 
dignified  tribunal  inspiring  awe  and  veneration  !  Was 
it  constituted  for  the  trial  and  punishment  of  such  of- 
fences as  are  charged  in  the  articles  of  impeachment  ?" 
Drawing  an  inference  even  from  the  appearance  of  the 
judges  and  of  these  walls  against  the  exercise  of  tbei 
authority  vested  in  them  by  the  constitution  I  I  would 
ask,  in  turn,  the  counsel  to  look  on  his  client  if  he  were 
present ;  to  recollect  the  elevated  post  that  he  fills,  the 
|)owerful  talents  with  which  the  bounty  of  nature  has 
blessed  him,  the  knowledge  which  he  has  acquired^ 
the  experience  he  has  had — I  would  say — Behold  a  man 
designed  to  have  shone  one  of  the  brightest  luminaries 
that  ever  dignified  the  profession  of  the  law  ;  formed 
by  nature  for  the  friend  and  bcnefaftor  of  society — what 
has  been  his  condu6\  ?  Seated  in  the  curricle  of  pas- 
sion, he  has  driven  on.  Phaeton  like,  and  destrudtion 
4ias  marked  his  course  ;  persecution  and   oppressioa 
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have  followed  in  his  wake.  His  faults  and  his  follies 
have  encreased  with  his  years.  Age  has  added  to  the 
rashness  and  violence  of  youth.  His  shining  talents 
and  superior  knowledge  have  been  employed  in  support 
of  dofirines  fatal  to  the  liberties  of  his  country*  The 
temple  of  justice  has  been  prophaned  by  unholy  a6ls9 
and  its  altars  violated  with  impious  hands.  The  laws 
and  the  constitution  have  been  trampled  under  his  feet. 
But  shall  these  a£ls  be  perpetrated  with  impunity  in  this 
free  country  t  Is  it  not  becoming  the  dignity  of  thi^  . 
tribunal  to  enquire  into  offences  of  the  highest  grade^ 
committed  by  a  judge  of  the  supreme  court  of  the  Uni- 
ted States  ?  I  trust  they  will  consider  their  talents  and 
their  time  well  employed  in  this  arduous  investigation ; 
that  neither  the  elevation  of  the  offender^  the  boldness 
with  which  he  avows  his  a£ls,  nor  the  ingenuity  with 
which  his  counsel  defend  them,  will  protefl  him  from 
the  impartial  sentence  of  the  law.  Justice,  I  must  ac-  ' 
knowledge,  appears  in  her  most  attradlive  form  and 
with  the  fairest  features,  when  she  presents  her  helping- 
hand  to  relieve  injured  innocence  from  cruel  oppression  ; 
but  she  is  not  less  worthy  of  approbation,  when,  with 
a  stern  countenance,  she  hurls  the  bolt  at  the  head  of 
the  oflFender,  and  infli£ls  merited  punishment  on  the 
guilty.  In  ordinary  cases  it  is  necessary,  on  every  ex- 
ception to  jurisdi6li6n,  to  state  the  proper  forum  which^ 
has  authority  to  try  the  questions  involved  in  a  cause. 
The  objection  must  be  predicated  on  the  principle  that 
the  right  to  decide  is  vested  in  another  triburlal.  The 
gentlemen  have  not  been  so  good  as  to  point  out  the  au* 
thority  which  has  cognizance  of  the  offences  of  judge 
Chase,  and  can  grant  adequate  redress^  if  this  court  be 
not  vested  with  that  power. 

We  have  been  told  by  that  able  lawyer,  the  attorney 
general  of  Maryland,  that  a  judge  cannot  be  impeach- 
ed  for  any  offence  which  is  not  indiQable,  nor  indeed 
for  an  indidlable  offencCj  unless  it  be  an  high  crime  or 
misdemeanor,  and  not  eveh  lor  a  high  crime  or  misde- 
meanor, except^uch  as  stamp  infamy  on  the  charafter 
and  brand,  the  soul  with  corruption.  A  variety  of  cas-, 
es  have  been  put  to  explain  his  ideas.     The  law  books 
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any  logic.  The  superstru6lure  which,  they  Wc 
erected  on  this  basis,  is  easily  demolished.  From 
the  language  of  this  clause  they  draw  the  infc. 
rence  that  the  framers  of  the  constitution  intended ihac 
no.  person  should  be  impeaohed  for  any  offence,  for 
which  he  was  not  liable  to  be  indifted.  Is  this  the  fair 
import  of  the  -expressions  ?  The  text  of  this  instru. 
ment  is  remarkably  free  from  ambiguity.  Clearness, 
correClness  and  precision  are  its  leading  charadteristics. 
With  d  very  few  exceptions  it  speaks  a  language  intelli. 
gible  by  alL  Had  it  been  the  design  and  wish  of  the 
authors  of  the  constitution,  that  no  offences  should  be 
inipeachable  which  were  not  indictable,  they  would  have 
declared  so  in  express  and  positive  terms,  and  left  no- 
thing for  inference  or  conjecture.  This  they  have  not 
done,  and  we  may  reasonably  presume  they  did  not  in- 
tend to  do.  They  prudently  looked  into  the  volume  of 
history,  where  they  saw  the  shockingpurposes  to  which, 
in  evil  times,  the  power  of  impeachments  had  been 
basely  and  inhumanly  prostituted.  They  read  in  those 
instructive  pages  the  dear  bought  lessons  of  experi* 
cnce,  and  wisely  ordained  limits,  which  the  authority 
to  punish  should  not  exceed^  They  fixcdaw^/'/f 
ultra  for  the  tribunal  that  they  established,  which  their 
severest  judgments  should  not  pass-  They  knew  at 
the  same  time  that  crimes  might  be  perpetrated  and  of- 
fences committed,  which  would  demand  additional 
chastisement.  The  loss  of  office  and  disqualification 
to  hold  any  in  future,  the  maximum  of  punishment 
which  they  had  prescribed,  would  be  very  inadequate 
and  bear  little  proportion  to  the  atrocious  guilt  which 
might  be  incurred.  Under  the  influeuce  of  these  im- 
pressions, they  reserved  to  the  tribunals  established  by 
law,  the  right  to  inflia  the  just  penalties  annexed  to 
this  class  of  cases.  Without  any  intention  whatever, 
when  any  afts  had  been  committed  which  manifested  an 
unfitness  /or  office,  or  when  there  had  been  ^  breach  ol 
the  tenure  by  which  it  was  held,  by  mal-conducl  or 
misbehavior,  to  prevent  the  proceedings  by  m^^^^' 
ment,  although  the  case  might  not  be  such,  as  to  war- 
rant any  additional  punishment  at  law.    Thi«I^PP^^' 


Digitized  by 


Google 


381 

hend  is  the  object  they  had  in  view,  and  this  is  the  fair, 
easy,  natural  and  obvious  sense  of  the  words  they  have 
used. 

Those  conversant  with  the  juridical  history  of  Eng- 
land,  or  who  have  studied  her  political  annals,  must  be 
sensible  of  the  deplorable  situation  to  which  that  coun- 
try has  been  reduced,  at  different  periods,  by  the  abuse 
of  the  power  of  impeachment.  The  revengeful  exer- 
cise  of  this  authority  has  too  often  deluged  the  scaffold 
.with  blood. 

In  that  country  the  proceeding  by  impeachment  for 
any  offence  supercedes   all  other  modes.     The  person, 
accused,  whether  he  be  acquitted  or  condemned,  can- 
not afterwards  be  indifled  for  the  same  offence,  or  call- 
ed to  an  account  before   the  ordinary  tribunals.     The 
former  course  is  a  complete  bar  to  the  latter.     To  pre- 
vent those  consequences  flowing  from  a  proceeding  by 
impeachment  under  the  constitution,  those  who  formed 
that  instrument,  at  the  same  time  that  they  limited  the 
punishment,  have     expressly  declared  it  shall  have  no 
cffedtto  bar  a  trial  before  the  ordinary  courts,  but  that 
the  party  shall  be  liable  to  indictment  and  punishment 
according  to  law.     Without  this  positive  provision,  a^ 
~~  we  are  almost  as  much  in  the  habit  of  drawing  on  the 
bank  of  England  for  law  as  our  merchants  are  for  cash 
or  credit,  we  might  have  incorporated  a  principle  inlo 
our  code,  totally  repugnant  to  the  system.     The  con- 
stitution has  drawn  the  true  line  on  this'subjcct.     From 
a  mere  reprimand  or  temporary   suspension,  the  court 
may  ascend  in  the  scale  of  punishment  to  removal  and 
disqualification.     Biit  thus  far  can  they  go  and  no  far- 
ther.    They  cannot  pass  the  Rubicon.     If  the  crime  de- 
serves a  more   exemplary  sentence,  recourse  must  be 
had  to  the  ordinary  mode  of  proceeding,  and  then  their 
judgment  is  not  pleadable  in  bar  to  an  indictment.     By 
this  means  adequate  punishment  may  in  all  cases  be  in- 
flicted. 

In  England  every  person,  in  a  public  or  private  ca- 
pacity,  either  as  an  officer  or  an  individual,  is  liable  to 
be  proceeded  against  by  impeachment.  In  this  country 
the  sphere  of  impeachment  is  properly  limited.     Tiie 
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Attorney  general  of  Maryland  has  taken  a  long,  tcdiaiis 
and  circuitous  march  to  arrive  at  this  point,  whkkl 
would  readily  have  yielded  without  an  argument.  I  do 
not  recollect  that  any  of  my  colleagues  contended  for 
the  positirm  that  every  man  in  this  country^  in  his  indi- 
vidual  capacity,  might  be  an  object  of  impeachment. 
For  myself  I  utterly  disclaim  the  idea.  Admitting,  as 
I  do,  in  its  fullest  extent,  this  wide  distin£lion  betweea 
the  power  delegated  by  the  constitution  and  that  exer- 
cised in  £ngland,  which  embraces  every  subject  of  that 
kingdom,  how  does  it  bear  on  the  case  or  affect  the  ar- 
gument ?  After  laboring  for  a  considerable  time,  and 
employing  all  his  talents,  and  that  fund  of  legal  know* 
ledge  which  is  inexhaustible,  to  prove  that  the  House 
of  Representatives  cannot  impeach  every  citizen  indis- 
criminately, the  learned  attorney  general  has  not  &- 
vored  us  with  any  application  of  his  principle  to  the 
present  cause.  It  proves  certainly  one  among  many 
other  broad  lines  of  difference  which  exist  between  the 
British  doctrines  on  the  subject  of  impeachment  and 
the  constitutional  provisions  of  this  country*  In  thia 
rcspedl  it  adds  to  the  weight  of  our  scale.  It  shews 
how  cautious  we  should  be  in  bowing  down  to  British 
precedents  which  cannot  be  perfectly  applicable.  I 
hope  I  have  satisfied  the  court,  that  the  gentlemen  are 
mistaken  in  their  argument  on  this  part  of  thecooati- 
tution.  In  the  general  wreck  of  their  defence,  I  con« 
ceive  this  sinking  plank  to  which  they  have  clang, 
cannot  afford  them  the  most  distant  prospect  of  safety* 

We  will  now  proceed  a  little  further  in  the  broad  and 
plain  road  of  the  constitution,  carefully  examining  the 
ground  on  which  we  move. 

By  the  fourth  sedlion  .of  the  second  article  of  the 
constitution,  it  is  provided  that, 

**  The  President,  Vice-President,  and  all  civil  offi* 
*'  cers  of  the  United  States,  shall  be  removed  from 
"  office  on  impeachment  for,  and  conviction  of,  trca- 
^*  son,  bribery,  or  other  high  crimes  and  misdemean- 
«*  ors." 

The  learned  counsel  have  placed  great  reliance  on 
this  passage,  to  prove  that  an  officer  must  be  guilty. 
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Jttot  Wircly  of  an  indictable  offence  (as  they  concede  ere- 
ry  crime  or  misdemeanor  to  be)  but  he  must  have  com* 
knitted  a  high  crime  or  high  misdemeanor  to  justify  an 
impeacfatnent*     One  of  the  learned  gentlemen,  to  fix 
the  trde   construction  of  the-  terms  **  or  other  high 
crimes  and  misdemeanor s^^^  commented  at  great  length 
on  the  expressions.     To  illustrate  the  subject  bis  fancy 
feadily  formed  an  objection,  which  with  logical  accura- 
cy he  removed.     He  demonstrated  that  agreeably  to  the 
strictest  grammatical  construction  and  the  nicest  propri- 
ety  of  speech,  the   epithet  high  was  to  be  considered 
83  prefixed  to  mis'demeanors  as  well   as  to  crimes.     In 
this  manner  the  phantom,  which  his  own   imagination 
raised,  was  laid  not  by  a  spell,  but  by  the  exertion  of 
his  argumentative  powers.      We  would  willingly  have 
conceded  the  point,  and  spared  him  his  labor  and  hi5 
breath.     We  mean  not  to  cavil  about  trifles,   or  dispute 
for  straws. 

Taking  it  for  granted  that  he  has  given  the  proper 
construftion  to  z,  part,  let  us  examine  what  is  the  just 
sense  of  the  whole  of  this  passage.      In  plain  English, 
it  commands,  upon  the  convi£Vion  by  impeachinent  of 
certain  atrocious  offences,  .that  the  guilty  officer  shall  be 
removed  at  all  events.     Depriving  the  court  thus   far  of 
the  discr<*tion  which  they  would  otherwise  have  possess* 
cd,  as  to  the  judgment  they  might  pass.,    Having   pre- 
viously limited,  in  general  cases,  the  punishment  which 
they  might  inflift  according  to  their  discretion,  by  es- 
tablishing a  maximum  which  they  should   not   exceed, 
in  this  particular  grade  of  fla^^rant  offences,  they  have 
fixed  the  sentence  which  they  shall  pass.     The  language 
of  the  constitution  is  peremptory  and  imperative.  Those" 
conviftcd   of   such   daring  enormities,  of  those   high 
crimes  or  high  misdemeanors  must  be  removed  from  of- 
fice, which  they  have  justly  forftited.     'J'his  is  the  mi- 
nimum of  punishment  to  be  inflicted.      Perhaps  those 
who  penned  the  greai  charter  of  the  Union  apprehended, 
that  in  evil   times,    some    high  officer  of  the  United 
States,  cloathcd  with  power  and  armed  with  influence, 
might  be  proved  to  have  committed  the  base  anddetes- 
table  critne  of  bribery,  or  some  other  equally  great,  by 
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evidence  too  strong  and  too  powerful  to  be  resisted^  Mnd 
in  an  unfortunate  hour,  awed  by  fear  or  seduced  l^  fe. 
vor,  the  constitutional  judges  would  not  hurl  him.  at 
Once  from  the  seat  which  he  wis  unworthy  to  occupy, 
but  permit  him  to  remain  in  his  station  to  the  disgrace 
of  the  country  and  to  the  injury  of  the  people.  Hence 
they  were  induced  to  make  this  wholesome  provision 
which  left  nothing  to  the  discretion  of  the  judges.  But 
is  there  a  word  in  the  whole  sentence  which  expresses 
an  idea,  or  from  which  any  fair  inference  can  be  dravi-n, 
that  no  person  shall  be  impeached  but  for  **  treason, 
bribery,  or  other  high  crimes  and  misdemeanors.*'  It 
does  not  pretend  to  specify  the  various  acts  of  an  officer 
which  may  subject  him  to  an  impeachment,  its  whole 
object  is  to  define  and  fix  the  punishment  which  he  shall 
incur  on  the  commission  of  particular  offences,  which 
is  removal  from  office.  This  is  the  least  penalty  they 
.  can  inflict  in  such  cases,  and  God  knows  it  would  be 
much  too  little,  had  they  not  in  the  former  part  provid- 
ed, that  after  stripping  the  traitorous  impostor  of  the  in- 
signia  of  office  and  power,  the  ordinary  tribunals  may 
add  to  the  constitutional  sentence  oi  the  Senate  the 
fines  or  forfeitures  imposed  by  law. 

From  the  most  cursory  and  transient  view  of  this  pas- 
sage, I  submit  with  due  deference,  that  it  must,  appear 
very  manifest  that  there  are  other  cases  than  those  here 
specified  for  which  an  impeachment  will  lay,  and  is  the 
proper  remedy.  In  these  particular  cases  the  punish. 
mentis  ascertained,  to  wit,  removal  from  office ;  but  in 
a  clause  to  which  I  have  sometime  since  adverted,  it  is 
discretionary.  Where  was  the  necessity  or  use  of  iiat^ 
if  tl)is  defined  all  the  impeachable  offences,  and  specified 
the  punishmenj  ?  We  must,  if  possible,  give  effect  to 
every  sentence  of  this  instrument.  We  must  not  sup- 
pose that  its  authors  made  nugatory  provisions.  The 
sense  and  meaning  which  I  have  given  to  their  language, 
and  the  constructions  which  I  have  maintained,  w^iil 
give  force  and  effect  to  every  word. 

The  system  of  impeachment  thus  understood,  and  I 
humbly  submit  rationally  explained,  is  perhaps  as  little 
liable  to  exception  as  any  other  branch  of  the  cojistitu- 
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tidn.  tt  lis  stripped  oi  tliose  terrible  instruments  of 
death  and  clcstruction^  which  have  made  such  dreftdfal 
iiavoc  and  carnage  in  the  ages  that  have  preceded  us* 
We  have  been  benefited  by  the  sanguinary  precedents  of 
barbarous  times.  We  have  been  taught  wisdom  our- 
iselyes  by  the  Jolly  of  dhers*  We  have  improved  the 
advantages  we  possessed,  and  thus^  according  to  his 
dwn  inscrutable  ways^  has  the  benevolent  Author  of 
our  elistence  brought  good  out  of  evil. 

In  guarding  effectually  against  the  crueUnd  vindictive 
}>unishments  which  the  extracMrdinary  tribunal  of  im« 
peachment  might  inflict,  in  the  exacerbations  of  party- 
Violence  and  personal  animosity,  the  fathers  of  the  constl< 
cution  took  care  to  provide  that  a  certain  ^r^/rfp  of  offeo* 
ces  should  deprive  the  guilty  incumbent  of  his  office^ 
thereby  rendering  him  a  harmless  object  to  the  commu« 
iiity,  when  dispossessed  of  his  abused  authority.  Nay^ 
they  went  further.  Their  wisdom  tod  prudence  led 
them  to  make  a  specific  declaration^  that  after  being  de» 
prived  of  his  power,  he  should  be  subject  to  the  legftl 
consequences  ofhis  guilty  upon  trial  and  conviction  be* 
fore  the  ordinary  tribunals  at  law«  Thus  rendering  the 
system  perfect  and  complete* 

There  is  an  important  provision  contained  in  the  con« 
Stitution^  intimately  connected  with  this  subject,  to 
Which  I  now  beg  leave  to  refer.  It  will  be  found  in 
the  first  section  of  the  third  article* 

**  The  judicial  power  of  the  United  States  shall  be 
•*  Vested  in  one  supreme  court,  and  in  such  inferior 
"  courts  as  the  Congress  may  from  time  to  time  ordain 
**  and  establish.  The  judges  both  of  the  supreme  and 
*^*  inferior  courts  shall  hold  their  offices  during  good 
**  behavior. ^^ 

With  this  particular  part  of  the  constitution,  the 
learned  judge  must  have  been  more  especially  acquaint* 
ed,  when  he  accepted  of  his  present  office^  and  must  • 
then  have  expressly  accepted  it  on  the  cerms  specified. 
No  man  can  seriously  say  that  for  a  judge  to  continue  in 
the  exercise  of  his  authority  and  the  receipt  of  his  sa- 
lary, after  any  acts  of  misbehavior,  is  not  a  violation 
of  this  essential  provision  of  the  constitution.     H^ 
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holds  his  office  explicitly  and  expressly  during  goodh-^ 
bavior.  The  instaAt  he  behaves  bad,  he  commits  a 
breach  of  the  tenure  by  which  he  holds  the  possessioi, 
and  the  office  becomes  forfeited*  The  people  have 
leased  out  the  authority  upon  certain  specified  terms. 
So  long  as  he  complies  with  them,  and  not  a  monfeat 
longer,  is  he  entitled  to  exercise  the  power  which  was 
not  intended  for  his  individual  advantage,  but  for  their 
benefit.  But,  sir,  who  islo  take  notice  of  these  acts 
of  misbehavior  ?  How  are  they  to  be  ascertained,  and 
what  shall  be  considered  as  such  ?  Are  the  people  in 
their  individual  capacity,  ipso  facto^  cm  the  commission 
of  the  act  to  declare  the  office  forfeited,  and  is  a  jadge 
then  to  cease  from  his  labors  ?  Or  must  it  not  be  offi- 
cially, or  rather  judicially  ascertained  ?  This,  I  con- 
ceive, would  be  the  proper  mode  of  procedure.  Has 
the  constitution  provided  no  tribunal  for  this  purpose  ? 
I  answer,  it  has,  most  indubitably.  By  the  constitu- 
tion the  Senate,  as  the  court  and  jury  too  in  cases  of 
impeachment,  has  the  sole  power  of  removing  from 
office  those  who  hold  them  by  the  tenure  of  good  beha- 
vior. If  a  judge  misbehave  he  ought  to  be  removed, 
because  agreeably  to  the  plainest  provision  he  has  for- 
feited his  right  to  hold  the  office.  The  constitution, 
having  established  this  single  mode  of  removal,  and 
having  declared  that  a  judge  shall  hold  his  office  only 
during  good  behavior,  it  becomes  the  duty  of  the  re- 
presentatives of  the  people,  as  the  grand  inquestof  the 
nation  vested  with  the  general  power  of  impeachment, 
when  ihey  know,  of  their  own  knowledge,  or  from  the 
information  of  their  constituents,  that  acts^  of  misbe- 
havior have  been  committed,  to  present  the  delinquent 
to  this  high  tribunal,  whose  powers  are  competent  to 
enquire  into  the  case  and  apply  the  remedy ;  whose  au- 
thority is  co-extensive  with  the  complaint,  commensu- 
rate with  the  object,  and  adequate  to  the  redress  of 
the  evil.  Shall  it  be  said  that  it  is  true  the  constitution 
has  declared  that  a  judge  shall  hold  his  office  no  longer 
than  he  behaves  himself  well,  and  that  though  he  be- 
haves never  so  ill,  it  has  provided  no  means  to  turn  him 
out  of  office,  if  he  has  Uie  hardihood  to  remaia  in  his 
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seat  ?  If  such  a  xloctrine  be  contended,  it  is  too  pre-' 
posterous  to  receive  the  sanction  of  this  court.  It 
would  render  this  provision  nugatory  indeed.  It  would 
do  more,  it  would  be  establishing  the  principle  that 
whether  they  behave  well  or  ill  they  must  continue  in 
office,  because  there  was  no  mode  fixed  for  removing 
them.  This  would  be  the  strongest  construction  that 
plain  language,  obvious  to. the  common  sense  of  the 
most  unlettered  man,  ever  received  in  a  court  of  justice. 
The  method  I  have  pointed  out  solves  all  difficulties  at 
once,  and  releases  us  from  every  embarrassment  on  this 
subject.  It  makes  the  constitution  consistent  with  itself 
and  preserves  uniformity  throughout  all  the  parts. 

The  learned  counsel  were  compelled  to  make  a  shew 
in  maintenance  of  unsound  doctrines,  to  give  theap- 
pearante  of  support  to  positiona equally  untenable. 

I  flatter  myself  that  every  member  ot  this  court  is  by 
this  time  convinced  that  if  a  judge  misbehave,  he  should 
be  depf*ived  oi  his  office,  because  guilty  of  a  breach  of 
the  tenure  by  which  it  is  held.  That  any  acts  of  mis- 
behavior must  be  judicially  enquired  into  and  ascertain- 
ed. That  the  constitution  having  delegated  to  the 
House  of  Representatives  exclusively,  the  general  power 
to  impeach,  afls  of  misbehavior  are  proper  subjects  of 
impeachment,  upon  convidion  of  which  the  Senate  has 
the  authority  to  remove  an  officer,  and  is  bound  to  ex- 
ercise it.  Shall  we  be  told  then,  that  no  matter  how 
gross  the  ads  of  judicial  misbehavior,  or  how  flagrant 
the  miscondu£l  of  a  judge,  he  cannot  be  removed  Irom 
office,  nay,  he  cannot  be  impeached,  unless  guilty  of 
trcasan  or  bribery^  or  some  crime  equally  great !  Sir,  it 
is  impossible  that  the  intelligent  understandings  and 
themature  judgments  of  this  Court  could  countenance 
for  a  moment  such  an  idea. 

The  terms  *'  during  good  bebaifiofy^^  appear  to  have 
been  considered  as  very  vague  and  indefinite,  by  the 
learned  counsel  for  the  defendant,  from  the  manner  in 
which  they  have  argued  the  case.  When  in  the  strong, 
nervous  language  of  my  honorable  friend,  the  condu6l 
of  the  accused  has  been  described  in  the  most  appro- 
priate terms  in  the  articles  of  impeachment ;  they  have 
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tfeated  them  with  levity,  as  if  they  did  ndt  understa^ 
their  import^  because  they  admitted  of  cio  serious  itfa- 
tation.  The  clear  explanatioo  of  the  expressioos  dur-^ 
ing  good  behavhry  and  the  lucid  exposition  of  this  pas» 
sage,  contained  in  the  charges  themselves,  they  seem 
unwilling  to  comprehend.  The  commentary  is  as  uain- 
telligible  as  the  text,  When  to  such  conduct  as  was 
never  before  witnessed  in  u  court  of  justice  is  iipplied 
the  epithet  of  no^el^  we  have  been  told  by  one  counsel^ 
that  the  term  is  too  uncertain  to  be  comprehended.  No 
precise  idea  can  be  aflixed  to<  it,  nor  is  the  language  suf- 
ficiently technical  tq  constitute  a  criminal  charge.  When 
behavior  the  most  rude  and  contumelious,  disgracefiil 
on  any  occasion,  but  truly  degrading  on  the  beach)  and 
unquestionably  criminal,  because  calculated  to  bring  the 
judiciary  into  the  lowest  contempt,  and  to  excite  uni- 
versal indignation  against  the  tribunals  of  the  country,  is 
pourtrayed  in  the  impressive  style  of  truth,  the  age  of 
captious  sophistry  or  technical  bigotry  is  resorted  to, 
for  proving  there  is  no  sense  or  meaning  in  the  charge. 
Upon  what  an  ocean  of  uncertainty  have  we  embark- 
ed  when  the  plainest  language  is  not  understood  !  If 
souiul,  solid  common  sense  were  to  be  confounded  by 
technical  jargon,  the  tower  of  fiabel  would  not  present 
a  greater  confusion  of  tongues.  Sir,  when  the  gentle- 
men cannot  but  feel  the  force  of  these  charges,  witli 
what  admirable  ingenuity  do  they  attempt  to  evade 
them.  Is  this  tribunal,  say  they,  toereft  itself  into  a 
court  of  honor,  or  assume  the  chair  of  chivalry^  and 
form  a  scale  by  which  decorum  and  good  manners  may 
be  nicely  graduated  ?  Is  every  slight  deviation  from 
the  line  of  politeness  at  an  assembly  or  drawing  room  to 
be  marked  with  accuracy  and  chastised  with  severity  ? 
The  testimony  furnishes  apt  and  ready  answers  to  those 
questions.  The  learned  judge  is  not  arraigned,  because 
he  doe3  not  possess  the  polished  manners  of  an  accom- 
plished gentleman,  but  for  outraging  all  the  rules  of  de. 
cency  and  decorum,  by  condu6t  at  which  the  plain  sense 
of  every  honest  man  would  revolt. 

I  beg  this  court  seriously  to  consider  whether  a  judge 
may  not  be  guilty  of  a^ls  of  misbehavior  inferior  in  gri« 


Digitized  by 


Google 


iB9, 

pnlnaVitf  to  treafion  or  bribery »  for  which  he  ought  to  bo 
impeached,  though  no  indi6lnient  would  lay   for  the 
same.     When  gentlemen  talk  of  an  indi£lment  being  a 
necessary  substratum  of  an  impeachment,  I  should  be 
glad  to  be  informed  in  what  CQurt  it  must  be  supported. 
In  the  courts  of  the  United  States  or  in  the  state  courts? 
If  in  the  state  courts,  then  in   which  of  them,  or   pro- 
vided it  can  be  supported  in  any  of  them,  will  the  a£): 
warrant  an  impeachment  ?     If  an  indi6\ment  must  lay 
in  the  courts  of  the  United  States,  in  the  long  catalogue 
of  crimes  there  are  verjc^fcw  which  an  officer  might  not 
commit  with  impunity.     He  might  be  guilty  of  treason 
against  an  individual  state,  of  murder,  arson,   forgery 
find  perjury  in  various  forms  without  being  amenable  to 
the  Federal  jurisdiction,  and  unless  he  could  be  indi6i- 
led  before  them,  he  could  not  be  impeached  !     Are   We 
|:hen  to  resort  to  the  erring  data  of  the  different  states  ? 
In  New-Hampshire  drunkenness  may  be  an  indi6lable 
ofitrnce,  but  not  in  another  state.  Shall  an  United  States' 
judge  be  impeached  and  removed  for  getting  intoxicated 
in  New- Hampshire,  when  he  may  drink  as  he  pleases  in 
ptnother  state  with  impunity.     In  some  states  witchcraft 
is  a  heinous  offence,    which  subjects  the  unfortunate, 
^person  to  indi£lment  and  punishment ;  in  other  states  it 
ys  unknown  as  a  crime*      A  greater  variety  of  cases 
inight  be  put,  toexpose  the  fallacy  of  the  principle,  and 
Jto  prove  how  improper  it  would  be  for  this  court  to  be 
governed  by  the  practice  of  the  different  states.     The 
variation  of  such  a  compass  is  too  great  for  it  to  be  re- 
lied on.     This  honorable  body  must  have  a  standard  of 
jtheir  own,  which  will  admit  of  no  change  or  deviation* 
^The  test  by  which  thejr  will  try  an  impeachment  cannot 
be  that  of  indiftment.      Even  in   England,  to  whose 
practice  and  whose  precedents  such  constant'  recourse 
has  been  had,  the  learned  counsel  have  not  adduced  a 
single  c^se  where  a  judge  of  one  of  their  superior  courts 
has  been  indicted  for  any  mal-condu£t  in  office.     Nay,  I 
bclicye  I  may  defy  them  to  shew  an  example  of  the  kind. 
The  best  authorities  tell  us  they  are  not   subject   to  in- 
4i£tment,  but  may  be  proceeded  against  by  impeach- 
fCLtm.     They  have  been  impeached^  convicted,  and  pu- 
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nished  for  giving  opinions  which  tbey  knew  to  be  ca- 
traiy  to  law,  and  for  a  variety  of  misdeeds,  but  oem 
in  a  solitary  instance  that  I  know  of,  have  they  been  'm- 
d]6ted«  I  think  I  can  put  so  many  striking  cases  o{ 
miscondu£l  inajudge,  for  which  it  must  be  admitted 
that  an  impeachment  will  lay,  though  no  indi^lmcoi 
could  be  maintained,  that  the  learned  counsel  theai- 
selves  must  be  compelled  at  length  to  surrender  diis 

r^st  at  discretion,  without  any  terms  of  capitulatioo. 
will  not  state  the  case  of  a  judge  wilfully  and  design- 
edly neglediing  to  hold  a  court  on  the  day  prescribed  bj 
law,  for  I  am  aware  of  the  answer  gentlemen  would 
give,  that  it  is  an  offence  against  a  particular  provision. 
But  let  us  suppose  judge  Chase,  to  comply  with  the  foims 
of  the  law,  at  the  time  appointed,  should  appear  and 
open  the  court,  and  notwithstanding  there  was  pressing 
business  to  be  done,  he  should  proceed  knowingly  and 
wilfully  to  adjourn  it  until  the  next  stated  period.  He 
would  be  guilty  of  no  violation  of  any  positive  law,  for 
which  he  might  be  punished  by  indidment— 'but  oogk 
he  not  to  be  impeached?  Suppose  he  proceed- 
ed  in  the  dispatch  of  business,  and  from  prejudice 
against  one  party,  or  favor  to  his  antagonist,  he  ordered 
on  the  trial  of  a  cause,  though  legal  grounds  are  exhi- 
bited, for  postponement.  Is  this  not  a  proper  subjed  of 
impeachment  ?  And  yet  there  is  no  express  law  in- 
fringed. If  when  the  jury  return  to  the  bar  to  g^ve  the 
verdift,  he  should  knowingly  receive  the  verdi£l  of  a 
majority.  Is  there  any  positive  provision  by  which  a 
jury  shall  be  composed  of  twelve  men  and  that  their  de- 
cision shall  be  unanimous  ?  I  believe  even  the  learn- 
ing of  that  profouncl  lawyer  (Mr.  Martin,)  from  the 
reading  of  laborious  years  and  the  indefatigable  re- 
searches of  a  life  devoted  to  the  pursuit  of  his  profes- 
sion, could  not  shew  any  positive  provision  in  the  con- 
stitution of  the  United  States  or  any  statute  of  Con- 
gress on  the  subject.  So  far  from  it  being  originally 
necessary  in  civil  cases,  that  a  jury  should  be  unani- 
mous, the  late  judge  Wilson,  (agreat  and  venerable  autho- 
rity )  magnum  it  memorabilenomen^  asserts  that  a  majority 
always  decidedagreeably  to  the  primary  principles  of  that 
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valuable  institution*     Again,  there  is  no  man  so  igno- 
rant as  to  be  insensible  to  manifest  violations  of  the 
sanctuary  of  a  court.     It  was  never  intended  as  a  stage 
for  the  exhibition  of  pantomimes  or  plays.     Were  a 
fudge  to  entertain  the  suitors  with  a  farce  or  a  comedy 
instead  of  hearing  their  causes,  and  turn  a  jester  or  buf- 
foon on  the  bench,  I  presume  he  would  subjed  himself 
to  an   impeachment,  and  yet  there  is  no  positive  law 
preventing  a  court  from  being  convened  into  a  theatre, 
or  if  preferring  the  buskin  to  the  sock,  he  should  exhi- 
bit a  tragic  scene,  in  which  an  unfortunate  fellow  citi- 
zen might   find  himself  really jio  actors  in  the  part 
which  he  bore,  I  should  presume  his  condu£l  would 
claim  the  attention  of  the  House  of  Representatives  as 
the  grand  inquest  of  the  nation.     It  must  be  unneces- 
sary to  multiply  examples  of  miscondu6t  in  a  judge 
against  the  known  law  of,  his  duty,  so  .manifest  at  first 
blush  that  the  most  callous  conscience  cannot  be  insen* 
sible  to  them,  not  minutely  specified  and  described  (for 
that  would  be  impossible)  by  particular  provisions  in 
any  legislative  adt,  but  all  embraced  and  comprehended 
in  the  solemn  oath  which  he  takes  to  perform  his  duty 
faithfully  and  impartially  as  a  judge.     As  a  judge  he  is 
bound  to  execute  the  laws.     Every  opinion  which  he 
gives  and  every  sentence  which  he  passes,  must  be  in 
conformity  to  law  and  be  authorized  by  it.     It  ought 
to  be  the  judgment  of  the  law  and  not  his  own  indivi« 
dual  opinion.     If  he  wilfully  make  a  decree  not  san£^i^ 
oned  by  law  he  is  guilty  of  misbehaviour  as  a  judge,  for 
it  is  a  glaring  violation  of  the  fundamental  principles  of 
his  office.     I  shall  have  occasion  in  the  course  of  my 
argument  to  advert  co  judicial  opinions  delivered  by  the 
accused  which  there  was  no  legislative  a€l  to  warrant, 
no  precedent  to  authorise,  no  principle  to  san6lion,  and 
which  the  utmost  latitude  of  legal  discretion  would  not 
justify.     In  such  a  case,  if  this  court  be  satisfied  that 
he  afted  innocently  wrong,  that  it  was  an  honest  error 
of  judgment  which  led  him  astray,    he  will  no  doubt 
stand  acquitted.     But  if  from  a  concurrence  of  circum- 
stances they  are  convinced  that  he  erred  through  design 
from  prejudiced  and  partial  motives,  though  he  may  not 
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have  been  corrupted  by  a  bribe^  they  will  ednsider  had 
as  a  proper  subje6l  of  their  jurisdi^flion  and  a  proper  ob- 
jeft  for  the  exercise  of  their  authority^ 

The  do£lrines  of  the  learned  counsel  for  the 'defend^ 
ant  would  lead  to  a  conclusion  which  they  may  not  have 
conteniplatc<l,  but  which  the  country  would  feel.      Time 
t¥ould  fail  me  to  enumerate  the  different  offences  of  ts- 
rious   graxles  which   a  judge  might  commit,  and  for 
which  he  ought  most  assuredly  to  be  impeached,  tho^ 
no  indiflment  could  be  maintained  in  any  of  the   Fede* 
ral  courtSi      If  their  positions  were  correct    a  judge 
might  violate  all  the  ten   commandments  without  sub. 
jewing  himself    to  impeachment  and  removal — ^for   I 
know  of  no  method  of  removal  but  through  the  medium 
of  an  impeachments     There  is  no  law  of  the  United 
States  prohibiting  drunkenness  on  the  bench,  or  indeed 
punishing  this  vice  at  alU  unless  we  look  into  the  la^^ 
of  a  naval   or  military  court  martial^  and  yet  a  judge 
certainly  ought  to  be  removed  from  office  if  guilty  of 
habitual  intoxication.     The  use  of  prophane  or  obscene 
language   by  a  judge  is  not  expressly  proscribed  by 
any  act  of  Cpngress  with  which  I  am  acquainted,  though 
if  it  were  forbidden  in  general  terras  gentlemen  might 
say  with  as  much  propriety  as  they  have  done  in  other 
cases,  in  the  course  of  their  argument,  that  every  temt 
considered  as  such,  ought  to  be  enumerated,    and  yet 
I  believe  should  a  judge  in  his  place  be  guilty  of  taking 
the  name  of  his  God  in  vain,  of  cursing  and  swe^trmg 
on  the  bench,  or  using  the  obscene  language  of  Billings^ 
gate  or  St.  Giles,  he  ought  to  be  impeached  and  remov- 
ed.    The  san<nity  of  a  court  should  be  preserved  un* 
sullied  and  the  officer  displaced  who  was  capable  of  e^*^ 
hibiting  so  shocking  an  example  calculated  to  destroy 
all. respect  for,  and  confidence  in  tlie  judicial  establish- 
ments of  the  country,  and  to  corrupt  the^morals  of  the 
nation.     But  sir,  why  need  I  enlarge  on  this  subjeft— 
Tlic  counsel  for  the  defendant  haveappeared  at  one  stage 
of  their  argument  to   possess  great  respect  and   defer- 
ence for  precedent.     To  consider  cases  solemnly  argued 
or  deliberately  adjudged,  as  fixing  the  law  so  perfectly, 
as  to  justify  a  court  in  absolutely  pfeventing  any  coun- 
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in  a  capital  case,  ffom  questioning  principles  thus  esta- 
blished; If  precedent  will  furnish  us  with  it  clue  to  the 
intricate  labyrinth^  in  ivhich  they  have  attempted  ta  in- 
volve us,  We  are  in  possession  of  one  equal  to  that  o^ 
Ariadne. 

Sufler  me  again  to  t-eifei*  thfcttl  to  the  JirCcfedenf  Ivhich 
if  aited  a  few  days  since.  I  allude  to  the  case  of  judge 
Addisdn  in  Fennsylvaniai  One  of  the  counsel  (Mr. 
Martin)  for  whose  legal  erU(dition  I  feel  the  greatest  res- 
pect, has  i^ndeaVored  tb  impeach  the  authority  of  the 
highest  tribunal  in  that  state^  and  has  linked  if  that  deci* 
sion  is  to  be  a  precedent  for  this  court  ?  1  was  the  more 
j^urj^rizlsd  at  this,  because  his  coUeagtie  (Mr.  Lee)  had 
cited  in  the  coiirse  of  his  argument,  a  case  from  Kil*by's 
Connecticut  reports^  decided  by  chief  justice  Elsworth 
dnd  hid  associates.  I  ask^  sii-,  in  reply ^  whether^  when  a 
ease  determined  in  one  of  the  ordinary  courts  of  Con- 
necticut^ has  been  produced  by  the  opposite  counsel^ 
as  entitled  t6  consideration  4  the  decision  of  the  Senate 
bf  Pennsylvania^  the  higliest  court  of  criminal  judicature 
in  that  commonwealth,  ought  not  to  be  respectedi  Per* 
mit  me  to  add  that  in  taiy  humble  opinion^  there  is  as 
much  propriety  in  deferring  to  such  examples  as  in  re^* 
ctirting  to  British  precedents*  1  have  said  and  with  in- 
creasing Confidence  I  repeat  it«  that  this  case  under  the 
constitution  of  Pennsylvania,  is  emphatically  stronger 
than  the  present  under  the  Constitution  of  the  United 
States,  on  the  tnuch  litigated  question,  whether  a  judge 
can  be  impeached  for  any  act,  for  which  he  cannot  be 
indi6ted.  tn  the  constitution  of  Pennsylvania,  Article 
|»th  and  Section  Sd^  there  is  a  provision  not  to  be  found 
ill  the  constitution  of  the  United  States,  by  which  a 
judge  for  any  reasonable  cause,  which  shall  not  be  suf^^ 
ficient  ground  of  impeachment,  may  be  removed  by  the 
governor  on  the  address  of  two  thirds  of  each  branch 
of  the  legislature.  This  provision  would  seem  to  be 
intended  to  meet  the  distinction  which  the  learned  coun* 
^el  have  labored  to  establish.  In  this  light,  judge  Ad- 
dison himself  on  his  trial  considered  it  and  pressed  the 
point  most  forcibly  on  the  Senate  of  Pennsylvania^    He 
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had  the  strongest  interest  ia  so  doing.  If  this  coursehad 
been  pursued  he  would  have  merely  lost  his  office,  \Kt 
upon  conviction  by  impeachment,  he  dreaded  the  d\v 
qualification  to  hold  any  office  which  the  Senate  might 
annex  to  the  judgment  of  removal.  But^  sir,  this  is  not 
the  only  reason,  cogent '  as  it  is,  for  considering  the 
case  or  Judge  Addison  particularly  applicable  to  the 
present*  It  so  happens  that  we  have  a  decisioa  of  the 
supreme  court  of  Pennsylvania  on  the  very  objeflion 
which  the  gentlemen  now  take,  when  the  conduct  of 
judge  Addison  was  brought  before  them  previous  to  his 
being  impeached.  If  the  learned  counsel  will  not  give 
full  faith  and  credit  to  the  determination  of  the  Senate 
of  Pennsylvania,  perhaps  they  will  admit  the  authority 
of  her  supreme  court.  I  hope  this  tribupal  at  least  will 
give  it  equal  weight  with  that  of  the  supreme 
court  of  Connecticut;  A  very  correct  account 
of  the  case  will  be  found  in  the  statement 
of  the  Attorney  General  on  the  tri«l  of  Judge  Ad- 
dison  taken  in  connectibn  with  a  printed  report  of  the 
case  which  was  produced  by  Mr.  Dallas  oh  that  occa- 
sion. I  will  not  detain  this  honorable  court  with  read- 
ing  all  which  is  there  recorded  on  this  subject^  but  will 
refer  to  pages  51,  52,  54  and  69  of  Addison's  trials  and 
endeavor  to  present  them  with  an  accurate  view  of  the 
case. 

On  the  ground  of  an  affidavit  filed  by  J.  B.  C.  Lucas, 
then  an  associate  judge  of  the  same  court  in  which  judge 
Addison  presided,  stating  that  judge  Addison  on  a  par- 
ticular occasion,  after  having  delivered  a  charge  to  the 
grand  jury  himself,  had  prevented  judge  Lucas  from 
addressing  them  by  ordering  a  constable  to  be  sworn 
and  the  jury  to  be  taken  from  the  box,  the  Attorney 
General  moved  for  leave  to  file  an  information  against 
Mr.  Addison. 

The  Attorney  General  made  two  points.  First,  that 
judge  Lucas  had  an  equal  right  with  the  presiding  judge 
to  deliver  a  charge  to  the  grand  juiy,  on  principle  and 
authority.  The  chief  justice  Shippen  immediately  ob- 
served, that  it  was  unnecessary  to  speak  to  that  point  or 
to  read  authorities,  **  speak  to  the  second  point — h 
It  tbis  condua  the  subject  o/  an  information  ?'^ 
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After  the  argument  was  closed,  the  opinion  of  the 
court  (judge  Brackenridge  taking  no  part)  was  deliver- 
ed by  the  chief  justice,  who  stated  that  the  proceeding 
was  arbitrary,  unbecoming,  unhandsome,  ungentle- . 
manly,  unmanneriy,  and  improper,  but  "  that  it  ivas 
*'  not  indie  tabid  nor  the  subject  oj  an  mformation^^^ 
and  that  there  was  another  remedy •  Referring  no 
doubt  to  an  impeachment,  for  the  attorney  general  states 
in  page  52,  "  That  from  what  fell  from  the  judges  of 
*'  the  supreme  court  when  the  case  was  before  them,  it 
*^  might  be  easily  inferred,  that  impeachnpent  was  the 
"  proper  mode  to  correct  the  evil  complained  of." 

Thus  we  have  the  solemn  adjudication  of  the  su- 
preme court,  that  conduct  in  a  judge  may  be  impeach- 
able though  no  indidlment  can  be  maintained  for  it.  We 
could  not  have  formed  for  ourselves  a  precedent  more 
apposite. 

An  impeachment  was  accordingly  presented  against 
judge  Addison  by  the  constitutional  authority,  to  the 
Senate  of  Pennsylvania.  Pardon  me  for  trespassing  so 
much  on  your  time  as  to  read  distindlly  the  articles,  in 
order  to  put  this  court  in  possession  of  the  whole  case. 

ARTICLE  T. 

"  That  the  said  Alexander  Addison,  being  duly  ap. 
pointed  and  commissioned  president  of  the  several  courts, 
of  common  pleas,  in  the  circuit  consisting  of  the  said 
counties  of  Westmoreland,  Fayette,  Washington  and 
Allegheny,  within  the  territfory  of  the  said  common- 
wealth, while  a6ling  as  president  of  the  court  of  com- 
mon pleas  of  the  said  county  of  Allegheny,  on  Satur- 
day, the  twenty-eighth  day  of  March,  in  the  year  of 
our  Lord,  one  thousand  eight  hundred  and  one,  in  bpen 
court  of  common  pleas,  then  and  there  holden,  in  and 
for  the  county  last  aforesaid ;  did  after  John  Lucas, 
otherwise  John  B.  C  Lucas,  also  duly  appointed  and 
commissioned  one  of  the  judges  of  the  court  of  com- 
mon picas  of  the  county  last  aforesaid,  had  in  his  offi- 
pial  charafler  and  capacity  of  judge  as  aforesaid,  and  as 
of  right  he  might  do,  addressed  a  petit  jury,  then  ancL 
there  duly  impannelled  and  sworn  or  affirmed  respective- 
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ly  aa  jurors,  ii\  $i  cause  then  pending,  then  and  Aere 
openly  declare  fuid  aay  to  the  said  jury,  **  that  the «S^ 
dress  delivered  tq  them  by  the  said  John  Lucas^  <tfher- 
wise  John  B.  C.  Lucas,  had  nothing  to  do  with  the 
question  bfcfore  them,  and  that  they  ought  not  to  pay 
any  attention  to  it,**  thereby  degrading^  or  endeayor. 
ing  to  degrade  and  vilify  the  said  John  Lucas,  otherwise 
John  B.  C.  Lucas,  and  his  charader  and  office  as  afore- 
said, to  the  obstruction  of  the  free,  impartial  and  due 
administiation of  justice,  and  contrary  to  the  public 
fights  anci  int^rest^  of  this  commonwealth.*^ 

ARTICLE  IL 

"  That  the  said  Alexander  Addison,  being  duly  ap^ 
^  pointed  and  commissioned  president  as  aloresaid^  did, 
at  a  court  of  quarter  sessions  of  the  peace  and  court  of 
common  pleas,  holden  in  and  for  the  county  of  AUeghe- 
ny  aforesaid,  on  Monday  the  twenty-second  day  of  June, 
in  the  year  of  our  Lord,  pne  tliousand  eight  hundred 
and  one,  under  the  pretence  of  discharging  and  per« 
forming  his  official  duties  as  presidi^nt  aforesaid,  ynjust- 
ly,  illegally  and  nnconstitutionally  claiiii,  vsurpandex^ 
ercise  authority  not  given  or  (lelcgated  to  him  by  the 
constitution  and  laws  o|  this  commonwealth,  inasmuch 
as  he,  the  said  Alexander  Addison,  president  as  afore* 
aaid,  did,  under  pretence  as  aforesaid  of  discharging 
and  performing  his  said  official  duties,  then  and  there, 
in  time  of  open  court,  unjpstly,  illegally  and  unconsti- 
tutionally stop,  threaten  and  prcven|t  the  said  John  Lu- 
cas, otherwise  John  p.  C»  Lucas,  also  duly  appointed 
and  commissioned  one  of  the  jiidges  of  the  said  courts, 
from  addressing,  as  of  right  he  might  do,  a  grand  jury 
of  the  said  county  of  Allegheny,  then  and  there  as* 
aembled  and  impannelled,  and  sworn  or  affirmed  res- 
pecti vcly  concerning  their  rights  .^d  duties  as  grand  juf 
r^^men^  thereby  ;abusing  and  attempting  to  degrade  the 
high  offices  of  president  and  judge  as  aforesaid,  to  the 
denial  ^iid  prevention  of  public  right,  and  ol  the  djic 
administration  of  justice,  and  to  the  evil  example  of  %1) 
others  in  jdie  like  case  offending.  *[ 
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You  have  now  a  clear  and  comprehensive  view  of  the 
^rounds  on  which  the  impeachment  was  supported. 
The  first  charge  accuses  judge  Addison  of  speaking,  in 
erms  very  unjustifiable  for  a  president  of  a  court,  of 
m  address  delivered  to  a  petit  jury  by  his  associate, 
udgeLugas.  The  language  which  he  used,  and  the 
nanner  in  which  it  was  proved  to  have  been  delivered, 
ire  equally  exceptionable.  His  conduct  was  rude,  un- 
i;entlemanly  and  utterly  inconsistent  with  that  decorum 
Old  respe£l  which  should  be  inculcated  and  prafUsed 
>n  th^  bench,  to  preserve  the  credit  and  the  charader 
:>f  a  cojurt  of  justice.  Its  object  and  tendency  was  to 
Jeter  Mr^  )uucas  from  exercising  his  judgment  and  e^« 
pressing  his  opinion  from  the  bjsnch,  and  to  reduce 
lim  to  a  perfcifl  cypher. 

The  other  pharge  was  for  preventing  judge  Lucas 
rom  addressing  a  grand  jury.  This  was  eSfected  in 
he  samie  rude  and  insolent  manner,  as  will  appear  from 
:he  testimony  of  judge  Lucas  himself,  in  pages  33  and 
37  of  the  printed  trial. 

To  support  the  first  article,  I  believe  it  would  not  be 
possible  to  find  any  positive  act  or  special  provision  pre- 
scribing  what  particular  lang^age  a  president  of  a  court 
[nay  use,  and  what  he  shall  pot,  in  reference  to  the  opi* 
[lion  which  an  associate  justice  may  haye  delivered. 
There  is  no  legal  barometer  for  weighing  words,  nor 
any  particular  law  embracing  all  the  variety  of  cases  of 
lighter  and  darker  shades  which  n^ay  occur.  The  learn- 
ed counsel  who  supported  the  prosec^tion  did  not  cite  a 
single  precedent  even  of  the  kind.  There  may  have 
been  a  law  to  be  found  in  the  breast  of  eyerv  fnan  of 
common  sense  ^nd  common  maifners,  with  which 
judge  Addison  was  not  unacquainted,  and  upon  whiph 
the  Senate  considered  themselves  perfectly  justified  in 
convicting  him.  This  was  the  general  but  plear  and 
comprehensive  law,  which  marked  his  rights  and  du- 
ties as  a  judge,  Th^l^wof  hi?  pfficc  pre^ribed  by 
his  oath. 

The  second  article  for  preventing  an  associate  judge 
from  delivering  a  charge  to  a^rand  jurj%  after  they  had 
received  one  from  the  president  of  the  court,  could  not 
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have  been  maintained  on  the  ground  of  any  express  sta* 
tute  or  legal  usage.  It  is  the  first  time  I  ever  heard  «£ 
such  a  case.  The  uniform  practice  in  the  courts  td 
%vhich  I  have  been  accustomed  is  fiir  the  chief  justice  or 
president  to  deliver  the  charge.  This  was  more  espe- 
cially the  case  in  the  court  in  which  judge  Addison  pre- 
sided, for  it  appears  they  had  adopted  a  positive  rule  gd. 
the  subject.  The  practice  of  a.  court  of  justice  is  ge- 
nerally considered  as  the  law  of  that  court.  But  the 
Senate,  believing  on  principle  (and  believing  correctly) 
that  the  power  of  all  the  judges  of  the  court  was  equal, 
pronounced  a  sentence  of  condemnation. 

With  these  plausible  circumstances  to  countenance 
him,  judge  Addison,  a  gentleman  of  considerable  ce* 
lebrity  both  in  the  legal  and  political  world,  and  of  un- 
questionable  talents,  conducted  his  own  defence.     His 
principal  reliance  was  on  the  very  objection  which  the 
learned  counsel  for  the  present  defendant  now  make* 
He  contended  that  he  had  committed  no  act  for  which 
he  was  liable  to  indictment,  and  that  he  was  therefore 
•not  subject  to  impeachment.     In  the  position  that  his 
conduct  was    not  indictable,  he  was  supported  by  the 
opinion  of  the  supreme  cburt,    who  had  nevertheless 
considered  it  a  fit  subject  for  impeachment.      His  argu- 
ment was  able  and   ingenious,  but,  sir,    his  objection 
was  anticipated  or  answered  in  such  a  masterly  manner, 
by  a  chain  of  reasoning  so  irresistible,  that  it   produc- 
ed  complete  convittion  on  the  minds  of  the  Senate  of 
Pennsylvania.     This  honorable  court  know  the  result. 
He  has  been  not  only  removed,  but  disqualified  to  hold 
the  office  of  judge  in  any  court  of  law  in  that  state. 

We  have  then  the  deliberate  opinion  of  the  Senate  of 
Pennsylvania,  upon  solemn  argument,  confirming  the 
decision  made  by  her  supreme  court.  If  these  cases 
do  not  furnish  us  with  lessons  of  instruction,  I  know 
not  where  such  lessons  are  to  be  read. 

I  will  remark,  sir,  further  in  relation  to  this  case, 
that  had  It  not  been  for  the  extreme  anxiety  of  judge 
Addison  to  propagate  his  political  dogmas  from  the 
bench,  he  would  never  have  been  reduced  to  this  seri« 
ous  dilemma .    I-ike  the  defendant,  he  converted  the  sa- 
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-crcd  edifice  of  justice  into  a  theatre  for  the  disseminsi* 
tioii  of  doctrines,  to  which  I  hope  I  shall  never  sub- 
scribe. If  I  have  a  desire  relative  to  the  administration 
of  justice,  paramount  to  all  others,  it  is  that  party  and 
parly  spirit  should  be  banished  from  every  court.  My 
sincere  and  fervent  prayer  is,  that  the  laws,  like  the 
providence  of  God,  may  shed  their  protecting  influence 
equally  over  all,  without  respect  to  persons  or  opini- 
ons. 

I  have  been  requested  by  the  attorney  general  of  Ma*, 
ryland  to  state  another  and  a  recent  case  which  has  hap- 
pened in  Pennsylvania.  For  his  satisfaction  I  will 
briefly  inform  this  honorable  court  of  all  that  took  place 
oil  that  occasion,  in  the  least  degree  applicable  to  the 
present  trial.  Three  of  the  judges  of  their  supreme 
court  were  accused  of  fining  and  imprisoning,  without 
the  intervention  of  a  jury,  a  fellow- citizen,  for  pub- 
lishing a  paper  which  they  considered  as  a  contempt  of 
court.  The  judges  were  defended  by  two  most  ablo 
and  eloquent  counsel,  who  contended  that  the  constitu- 
tion, the  laws  and  the  praftice  of  Pennsylvania,  by 
adopting  the  common  law  doctrines  on  the  subjcfl, 
justified  the  pioceeding ;  and  that  if  there  was  no  law 
to  justify  it,  their  conduct  flowed  from  an  honest  error 
in  judgment,  for  which  they  were  not  liable  to  impeach, 
inent.  But,  sir,  they  did  not  attempt  to  maintain  the 
position  contended  for  on  this  occasion,  that  to  support 
an  impeachment  the  condu6l  of  a  judge  must  be  such 
as  to  subjedl  him  to  an  indidlment.  Nor  could  they, 
with  any  consistency,  have  supported  su^  a  doftrine, 
for  their  clients  had  before,  in  the  case  of  Mr.  Adjji- 
son  decided,  that  his  condud  was  not  a  proper  subjecl 
of  impeachment  though  it  might  be  of  indidlment. 

This  precedent  then  fortifies  the  former  decisions  on 
this  point,  and  adds  another  authority  to  those  which 
previously  existed,,  and  to  which  I  have  adverted. 

The  judges  were  acquitted,  I  acknowledge,  and 
were  I  to  hazard  an  opinion,  I  would  say  because  some 
of  the  members  of  the  Senate  of  Pennsylvania  thought 
their  condu6l  proceeded  from  an  honest  error  of  judg- 
ment.     If  this  court  shall  be  of  the  same  opinion  with 
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fMpefltothccondufi  of  judge  Chase,  1  trust  Okt^' 
t?in  foHow  the  precedent  and  acquit  him^  aad  I  sihdi 
cheerfully  acquiesce  in  the  decision.-  . 

I  fear  I  shall  fatigue  this  honorable \:ourt  by  nodcmg 
the  various  cases  on  this  subjeft,  bat  I  cannot  omit 
pressing  on  their  attention  a  decision  of  the  most  autho- 
ritative and  binding  nature,^  because  it  is  one  Of  their 
own.  The  case  to  which  I  alhide  and  its  attending  cir- 
cumstances roust  be  fresh  in  the  recoUcfilibn  of  every 
member  of  the  Senate/  The  dhtrict  jtidge  of  New- 
Hampshire  was  impeached  for  habitual  drunkenness  on 
thebeiich,  and  for  Using  prophane  and  indecent  lan^ 
guage.  It  was  not  in  evidence  to  the  coort  tliat  drun- 
kenness or  prophane  and  indecent  language  were  in- 
dictable by  any  la\y  crf  that  states  There  is  no  law  of' 
the  United  States,  unless  we  rectir  to  the  haval  or  mifi- 
tary  code^  punishing  those  Vices  as  ofFences^  Of 
course,  sir,  it  was  not  pretended  by  the  managers  on 
that  occasion,  of  whom  I  had  the  honor  to  be  one,  that 
any  indiftmcnt  could  be  maintained  against  judge 
Pickering  in  any  Civil  court  of  the  United  States,  or  of 
the  individual  state  of  which  he  was  a  citizen.  I  ap- 
peal to  your  recollection,  sir,  for  the  accuracy  of  this 
statement,  and  let  me  ask  what  was  the  result  ?  A  con- 
stitutional  majority  of  the  Senate  pronounced  a  VerdicI 
of  guilty  and  passed  a  judgment  of  removal. 

One  of  the  counsel  ( Mr-  Harper)  of  whose  argo* 
ment  I  may  be  permitted  to  observe,  without  dlspa. 
ragement  to  the  talents  and  learning  of  his  colleagues^ 
that  it  contained  an  able  and  masterly  defence  of  the 
conduct  of  the  accused,  sunk  beneath  the  weight  of  this 
stubborn  and  conclusive  precedent.  It  was  a  stumbling 
block  which  he  could  not  remove  out  of  his  way  ;  and 
he  seemed  compelled,  reluctantly,  to  yield  the  principle 
to  the  decisive  authority  and  pointed  application  of  the 
case. 

We  have  then  the  whole  weight  of  American  autho- 
rity  in  our  scale,  whilst  the  learned  counsel  have  not 
been  able  to  adduce  a  single  precedent,  foreign  or  do- 
mestic, against  us.  When  I  speak  of  precedents,  I  do 
not  allude  to  the  obscure  dicta  which  may  be  found  by 
turning  over  the  dark  lanterns  of  tradition  in  remote 
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ftg^s  bf  antiquity,  or  to  the  int^rpoUtionS  ivhich  lAay 
be  scattered  through  the  marginal  references  to  the 
abridgements,  by  unknown  editors ;  but  to  some  au« 
thoritative  case  which  has  occurred  since  the  regular 
date  of  parliamentary  impeachments*  The  fines  which 
Edward  L  imposed  on  some  of  his  judges,,  in  what 
manner  is  not  certainly  known,  to  replenish,  as  many 
have  supposed,  an  exhausted  treasury,  are  familiar  to 
every  student.  Biit  from  the  period  of  impeachments 
to  the  present  time,  I  believe  no  instance  of  an  indict^ 
ment  can  be  shewn  against  a  judge  of  the  Common 
Pleas,  Exchequer,  or  King's  Bench  in  England,  nor 
against  a  Lord  Keeper  or  Lord  Chancellor^  who  hold 
their  offices  to  this  day,  let  it  be  rememberejd,  during 
pleasure^  The  civil  business  of  the  court  of  Chancery 
is  more  important  than  that  of  all  the  other  courts,  and 
the  decisions  of  that  tribunal  have  been  as  impartial  I 
believe  as  any,  notwithstanding  the  high  sounding  doc-* 
trines  of  judicial  independence.  There  have  been  ma- 
ny impeachments,  and  judges  have  sometimes  been  com^* 
plained  of  by  inforniation  in  the  execrable  star  cham- 
ber, but  there  have  been  no  iiKlictments  at  law.  The 
star  chamber  has  been  long  since  abolished,  and  the 
sole  method  of  proceeding  against  judges  of  the  supe^ 
rior  courts  now  is  by  impeachment.  The  best  writers 
agree^  *'  that  judges  of  record  are  freed  from  allpre^ 
**  senidthns  wbaiever^  except  in  parliament^  v)bere 
**  tbey  may  be  punished  for  any  tbinq  done  by  tbem  in 
**  sucb  courts  as  judges^  Numerous  authorities 
might  be  cited  on  this  subject,  but  I  shall  content  my. 
self  with  barely  referring  to  them«  1  Hawk.  192, 
chap.  73,  sec.  d,  1  Salk.  396,  Woodeson  596,  Ja- 
cob's law  diftionary,  title  Judges^  12  Co.  25,  26. 

Were  I  to  rest  the  point  here,  I  confidently  believe 
we  should  be  perfetlly  safe,  but  I  will  proceed  further^ 
agreeably  to  my  engagement,  in  the  commencement  of 
my  argument,  and  demonstrate  that  according  to  their 
own  principles,  and  authorities,  judge  Chase  has  been 
guilty  of  crimes  and.  misdemeanors,  in  the  striflest 
technical  sense  of  the. terms,  for  which  he  ought  to  be 
punished  in  an  exemplary  manner. 
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In  contesting  the  principle  that  no  a£l  is  impeactuble 
unkss  it  be  also  indictable,  1  have  not  contended  for  the 
position  attributed  to  me  by  the  learned  attorney  gene- 
ral  of  Maryland,  that  a  judge,  may  be  impeached  for 
condud  which  is  not  criminaL  On  the  contrary,  we 
rely  on  supporting  this  as  a  criminal  proceeding,  and 
the  gentlemen  are  entitled  to  every  advantage  which 
they  can  reap  from  this  declaration* 

I  have  had  occasion  to  state  that  I  considered  every 
a€t  of  misbehavior  in  a  judge  as  a  misdemeanor,  and 
the  attorney  general  of  Maryland  has  expressed  in 
strong  terms  his  perfedl  agreement  in  the  opinion,  that 
misbehavior  is  synonimous  with  misdemeanor.  He  2l^ 
peared  tp  imagine  that  he  gained  a  great  advantage  by 
making  this  concession^  and  I  am  content  to  give  him 
the  full  benefit  to  be  derived  from  it*  I  shall  not  shrink 
from  the  position,  but  meet  the  gentleman  with  plea* 
sure  and  confidence  on  this  grpund.  I  love  to  break  a 
Itince  in  the  opt^n  field  of  discussion,,  and  disdain  eveir 
kind  of  ambush  in  argument* 

As  we  agree  in  one  point,  that  misbehavior  and  mis- 
demeanor  are  convertible  terms,  Jacob's  law  diflion* 
ary,  which  quotes  the  language  of  judge  Blackstone  in 
his  commentaries,  has.  been  recurred  to  for  a  definition 
of  a  misdemeanor.  Let  us  try  the  conduct  oi  judge 
Chase  by  this  text. 

**  A  crime  or  misdemeanor ^^^  (says  judge  Blackstone) 
**  is  an  act  committed  or  omitted^  in  violation  of  apub^ 
*•  lie  lani)  either  forbidding  or  commanding  it.^'^  "  This 
**  general  definition  comprehends  both  crimes  and  mis- 
**  demeanors^  which  properly  speaking  are  mere  syno* 
"  nimous  terms y 

There  is  a  public  law  that  prescribes  the  following 
oath  which  judge  Chase  took  on  his  entrance  into  office; 
1  vol.  pa.  S3.  ^ 

"  /  do  solemnly^swear^  that  I  will  administer  jus- 
**  tice  without  respect  to  persons,  and  do  equal  right  to 
*♦  the  poor  ana  the  rich,  and  that  I  will  faithfully  and 
**  impartially  perform  all  the  duties  incumbent  an  me 
**  as  a  judge  of  the  Supreme  Court,  according  to  the 
**  best  of  my  abilities  and  understandings  agreeably 
1*  to  the  constitution  and  laws  of  the  United  StatesJ^ 
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Who  that  reads  this  solemn  and  impressive  provision 
and  looks  at  the  plenary  evidence  we  have  before  us^  can 
hesitate  to  pronounce  the  respondent  guilty  of  violating 
a  public  law,  which  he  was  bound  by  the  most  sacred  of 
all  human  obligations  to  execute  with  fidelity  ?  His 
oath  informed  him  that  the  law,  like  the  Gospel,  was 
no  respecter  of  persons,  and  yet  what  have  we  beheld 
in  his  conduct,  when  a  poor,  unfortunate  Fries,  or  a 
wretched  Callender  was  before  him,  upon  a  criminal 
charge  ?  I  appeal  to  the  testimony  which  I  shall  by  and 
by  comment  upon,  whether  his  acts  do  not  prove  that 
'  he  marked  them  out  as  victims  to  be  >  sacrificed  on  the 
altar  of  party.  Sir,  I  cannot  believe  that  gentlemen 
will  seriously  contend  that  the  expressions,  **  faiib^ 
*'  fully  and  impartially  to  perform  his  duties^^^  have  no 
definite  meaning  ;  that  conduct  grossly  prejudiced  and 
«the  most  shameless  partiality  shall  be  considered  as  no' 
violatidns  of  his  solemn  oath.  If  they  did,  I  have  too 
exalted  an  opinion  of  the  good  sense  and  discernment 
of  the  court  to  believe  they  would  counte-. 
nance  such  an  idea,  llieir  import  is  certainly  plain 
'and  obvious,  without  recurring  to  the  black  lettered 
lore  for  explanation.  What  then  was  the  conduct  of 
the  respondent  to  Fries,  if  testimony  not  only  unim- 
peached  but  unimpeachable  is  to  be  believed  ?  Was 
he  not  prejudiced  both  against  the  unhappy  prisoner  and 
his  case,  which  he  had  from  a  superabundance  of  zeal 
completely  prejudged  ?-  Or,  sir,  when  he  declared 
Callender  ought  to  be  hung,  and  set  off  with  his  miser- 
able pamphlet  in  his  pocket,  ready  scored  for  his  pur- 
pose, and  proceeded  in  the  most  arbitrary  manner  with 
his  trial,  was  he  impartial,  or  was  he  not  guilty  of  the 
.  most  manifest  and  daring  partiality  ?  Shall  he  be  guil- 
ty of  all  these  outrages  against  the  plain  language  of  a 
public  statute,  which  combines  the  obligation  of  an 
oath  with  the  sanction  of  a  law,  and  yet  be  innocent  of 
any  crime  or  misdemeanor  ?  If  gentlemen  will  hold  up 
the  aces  of  Congress  in  one  hand  and  the  acts  of  judge 
Chase,  proved  by  the  testimony,  in  the  other,  they  will 
see  and  be  satisfied,  that  within  the  strictest  legal  defi- 
nition he  has  been  guilty  of  repeated  and  aggravated  vi- 
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olations  of  public  law,  and  therefore  unquestionably  of 
crimes  and  mis<lemeanors. 

The  constitutioh/  however,  is  declared  to-be  empha. 
tically  the  supreme  law  of  the  land.  This  sacred  in- 
strument  he  was  bound  by  a  twofold  oath  to  preserve  in- 
violate. All  executive  and  judicial  officers  of  the  Uni- 
ted States,  independent  of  th^ir  oaths  of  office,  are 
bound  by  oath  to  support  the  constitution — Art.  6, 
sect.  3. 

By  the  seventh  article  of  the  amendments  of  the  con- 
stitution, which  have  been  duly  ratified,  and  therefore 
now  form  part  of  that  instrument,  it  is  declared,  that 

**  In  all  criminal  prosecutions  the  accused  shall  en^ 
**  Joy  the  right  to  a  speedy  and  public  trials  by  an  im^ 
'*  partial  jury  of  the  state  and  district  wherein 
*'  the  crime  shall  have  been  committed^  vjbich  district 
•'  shall  have  been  previously  ascertained  by  law  ;  and 
**  to  be  informed  of  the  nature  and  cause  of  the  accu- 
*'  sation;  to  be  confronted  with  the  witnesses  against 
♦*  him  ;  to  have  compulsory  process  for  obtaining  wit- 
'*  nesses  in  his  favor ;  and  to  have  the  assistattce  of 
**  counsel  for  his  defence.'*'^ 

This  article  secures  to  every  accused  individifal  the 
right  of  a  trial  by  an  impartial  jury*  Without  their 
unanimous  consent,  no  matter  how  eager  the  govern* 
mentare  for  convi6\ion,  no  person  can  be  punished. 
Where  any  man  is  charged  in  due  form  with  the  com- 
mission of  a  crime,  and  pleads  he  is  not  guilty,  the  ju« 
ry  are  to  decide  on  the  whole  case  whether  he  be  inno- 
cent  or  not.  Their  verditl  must  be  commensurate 
with  the  issue  joined,  which  involves  both  fact  and  law, 
^vliich  they  have  indubitably  the  right  to  decide,  agree* 
ab!y  to  the  express  and  positive  provision  of  the  consti- 
tution. This  right,  therefore,  is  an  original  righ% 
flovvmg  from  the  highest  authority.  It  is  beyond  doubt 
a  principle  and  not  an  incidental  right.  It  is  not  a  right 
incidental  to  the  trial,  but  it  constitutes  the  trial  iiself ; 
for  there  can  be  no  other  trial  in  the  case  but  by  jury. 

This  same  amendment  guarantees  to  the  accused  the 
assistance  of  counsel.  How  important  is  this  privilege, 
ivhtu  it  is  rccolie(:}ed  that  veterans  of  the  bar  are  gene* 
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rally  selcfted  to  prosecute.      The  situation  too  of  an 
innocent  man,  charged  with  the  commission  of  a  crime, 
is  delicate  and  embarrassing.     It  excites  frequently  ap- 
prehensions which  unfit  him  for  making  a  defence. 
I  feel  myself  compelled  to  declare  upon  the  authority  of 
the  testimony  in  this  case,  that  the  respondent  has  been 
proved  guilty  of  violating  the  supreme  law  of  the  land 
in  those  great  essential  provisions.      He  has  deprived 
accused  individuals  of  a  trial  by  jury,  for  he  would 
not  suffer  the  jury  to  decide,  or  even  to  hear  argument 
on  the  subject  of  the  law,  and  he  has  deprived  them  of 
the  benefit  of  counsel  by  conduct  which  drove*  counsel 
from  the  bar.     This  has  happened  in  more  than  one  itij 
stance,  and  above  all,  an  injured  fellow  citizen  has  been 
stripped  of  his  invaluable  privileges  in  a  capital   case. 
Is  this  imagination  or  is  it  reality  ?      Let  the  recorded 
testimony  determine.     If,  however,  I  am  correct,  must 
I  not  have  satisfied  this  honorable  court,  agreeably  to 
my  promise,  that  taking  the  learned  counsePs  own  defi- 
nition, and  relying  upon  his  authorities,  I  have  demon- 
strated that  the  accused  has  been  guilty  of  crimes  and 
misdemeanors.  But  have  I  not  gone  further,  and  shewn 
that  he  has  been  guilty  of  high  crimes  and  misdemean- 
ors, and  such  as  disqualify  him  for  a  seat  on  the  bench, 
so  as  to  come  fully  within  the  rule  which  he  has  laid 
down  ? 

God  forbid  that  it  should  be  said,  when  a  judge  is 
guilty  of  grossly  violating  not  merely  a  public  law,  but 
the  supreme  law  of  the  land,  nay,  a  law  which  he  was 
bound  by  two  sohmn  oaths  to  support,  he  is  not  guiU 
ty  of  any  crime  or  misdemeanor ;  or  that  whea  he  vio- 
lates this  supreme  law  which  he  is  thus  obligated  to  res- 
pect, for  the  purpose  of  depriving  a  fellow  citizen,  ac- 
cused of  a  capital  crime,  of  the  benefit  of  counsel,  and 
the  inestimable  right  of  trial  by  jury,  he  shall  not  be  de- 
clared guilty  of  high  crimes  and  misdemeanors,  which 
evince  a  want  of  integrity,  and  mark  as  depravity  of 
heart  that  completely  disqualify  him  for  a  judicial  office. 
I  have  now  finished  my  observations  in  reply  to  the 
preliminary  objections  which  have  been  made  to  this 
mod^  of  proceeding,  and  have  been  reluctantly  compel- 
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led  to  discuss  them  at  much  greater  length  than  Itihst 
contemplated,  from  the  zeal  and  pertinacity  with  ivli^ 
they  have  been  urged  and  insisted  on  by   the  Icaroci 
counsel  opposed  to  us.     Under  the  impression  thai  I 
have  been  successful  in  this  undertaking,  I  shall  hastcat) 
the  investigation  of  the  articles  themselves^ 
'  To  the  observations^ which  have  already   fallen  fnn 
me  on  the  subject  of  the  technical  refined    excepoons 
that  have  been  taken  to  the  language  of  the  articles,  I 
shall  Only  add  a  remark  or  two  in  reply  to  what  fell  froa 
one  of  the  counsel  (Mr.  Lee)  when  commenting  rathe 
5th  and  6di  articles* 

He  appeared  to  consider  the  House  of  Representatives 
bound  down  to  the  same  strict  and  technical  forms  re- 
quired in  the  ordinary  courts  of  justice.  £ven  there  I 
believe  suitors  are  too  often  caught  in  this  miserable 
net,  which  is  calculated  to  hold  a  shadow  and  let  tbe 
substance  escape.  But  the  legal  maxim,  if  I  am  cor- 
rectly informed,  applicable  to  impeachments,  is,  that 
they  whose  duty  it  is  to  present  them,  may  speak  k 
plain,  common  language,  loquendum  ut  vu(gus — Foster 
389v  90  ;  2  Woodes.  Lect.  607.  I  believe  if  wc  were 
to  try  the  articles  either  by  the  test  of  technical  mcctj 
or  the  standard  of  common  sense,  they  would  be  found 
on  examination  correct  in  form  and  substance.  The  ar- 
ticks  particularly  excepted  to  charge  the  respondent  with 
committing  acts  in  violation  of  certain  public  laws  of 
the  United  States,  either  enacted  by  Congress  or  adopt- 
ed by  their  statutes.  If  this  be  not  a  sufficient  allegad* 
on  of  criminality,  I  know  not  what  would  constitute  as 
offence.  Suppose  an  act  of  Congress  were  made  to 
punish  an  assault  or  battery  committed  in  any  place 
within  their  exclusive  jurisdiction,  and  an  indiflment 
were  to  state  the  fact  to  have  been  committed,  and  al- 
ledge  that  it  was  done  ^against  the  a£t  in  such  case  made 
and  provided,  it  would  certainly  be  held  sufficient  ia 
any  court  of  criminal  judicature  in  the  United  States. 

In  examining  the  various  articles  of  accusation,  I 
will  consume  no  more  of  your  valuable  time  than  the 
intrinsic  importance  of  the  subject  absolutely  requires. 
I  am  not  standing  in  an  ordinary  court  of  justice.    I  io 


Digitized  by 


Google 


407 

Hot  consider  myself  arguing  a  case  before  an  honest,  bnt 
perhaps  an  unlettered  jury*  t  feel  myself  addressing 
skn  enlightened  tribunal,  composed  of  venerable  and  lU 
lustrious  characters,  who  add  to  the  native  virtue  of  in* 
tegrity,  that  intelligence  and  knowledge  which  is  ac^ 
quired  by  the  study  and  experience  of  years.  I  am  sen- 
sible  that  I  am  addressing  those  more  capable  of  com-' 
muntcating  information  to  me  than  I  am  of  instrUd- 
jng  them. 

The  case  of  poor  Fries,  embraced  by  the  first  article, 
presents  a  melancholy  pidture,  of  which  I  must  solicit 
you,  painful  as  the  object  may  be,  to  take  a  view.  From 
this  gloomy  spectacle  you  would  naturally  desire  to 
avert  your  eyes,  and  I  i  could  wish  for  the  honor'  of 
human  nature  that  it  had  never  been  exhibited.  But 
your  duty  compels  you  to  contemplate  it,  whilst  mine 
commands  me  to  pourtray  it. 

In  justice  to  my  early  acquaintance  (Mr.  Hopkinsort) 
Who  defended  th^  respondent  againi^t  this  charge.  I  must 
observe,  that  the  task  assigned  him  was  performed  with 
great  ability  and  address.  But  my  learned  friend  (Mr. 
Nicholson)  in  reply  to  his  observations,  presented  such 
a  clear  exposition  of  the  facts,  and  such  a  sound  com- 
mentary on  the  law  applicable  to  this  article,  that  I  am 
sensible  be  must  have  removed  the  great  mountain  of 
objections  which  overshadowed  for  a  time  this  part  of 
the  case.  My  share  of  duty  is  therefore  considerably 
diminished.  It  only  remains  for  me  to  add  a  brick  or 
two  to  the  wall  which  he  has  eredied,  and  to  answer 
some  of  the  remarks  of  the  learned  attorney  general  of 
Maryland,  and  his  feloquent  colleagues,  Mr.  Harper 
and  Mr.  Key. 

On  questions  of  faft  I  shall  rely  principally  on  the  ad- 
missidtis  contained  in  the  Answer,  and  shall  not  detain 
this  court  with  adverting  to  the  volume  of  evidence 
which  has  been  taken,  unless  where  the  respondent  hasr 
thought  proper  to  d-ny  any  material  part  of  a  charge.  I 
believe  his  own  answer  confesses  substantially  the  truth 
and  correftness  of  the  principal  fa6ls  on'  which  the  ar- 
ticles rest.  This  court  will  require  no  stt'bnger  evidence 
I  presume,  than  the  admissions  X>{  the  party,  deliber. 
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atcly  recorded  by  himself.    When  he  denies  fa6ls,  it  t^ 
his  duty  to  support  such  denial  by  the  necessary  proofed 
But  taking  the   answer  altogether,  though   a  masterVy 
performance  in  point  of  style  and  language,  in  my  hum* 
ble  opinion,  it  gives  a  death  wound  to  his  case. 

It  appears  that  Fries  had  been  tried  in  the  year   1799^ 
before  judges  Iredell  and  Peters,  and  convi^ed    of  the 
crime  of  high  treason*     His  counsel  afterwards   moved 
for  a  new  trial,  on  the  ground  that  one  of  the  jury   had 
been  prejudiced  again&t  htm*     That  he  had  not    in  fe3 
been  an  impartial  juror  in  the  case.     The  court,  consist-^ 
ing  of  the  same  judges,  upon  argument,  ordered  a  new 
trial  to  be  had.     A  new  trial,  according  to  the  best  au- 
ttorities,  is  ^"^ '  a  rehearing  of  the  cause  before  another 
'*  jury^  but  %uith  as  little  prejudice  to  either  party  as 
•*  if  it  had  never  been  heard    before.^^     In  this  light 
judge  Chase  should  have  considered  it.     He  ought  to 
have  gone  to  Pennsylvania  with  a  mind  totally  unpreju- 
diced,  and  viewed  every  circumstance  of  the  case  with 
the  utmost  impartiality.     The  very  circumstance  which 
produced  the  second  trial  ought  to  have  put  him  suffici- 
ently on  his  guard.     When  a  new  trial  had  been  dired- 
ed,  to  use  the  language  of  the  respondent  in  his  answer, 
*'  solely  on  the  ground  that  one  of  the  jury^^  (a  single 
man  out  of  twelve)  "  after  he  kvas  summoned^  but  be^ 
**  fore  he  was  sworn  on  the  trials  had  made  some  de* 
*'  clarations  unfavorable  to  the  prisoner^'*  how  ought 
an  impartial  judge  to  have  felt  and  to  have  afled  \     Mr. 
Chase,  let  it  be  recollected,  presided  in  a  court  composed 
of  but  two  members*     Wiih  this  lesson  bef  jre  his  eyes, 
we  find  the  respondent  forming  an  opinion  in  his  closet 
on  the  law  of  treason,  applicable  to  the  case  of  poor 
Fries,  and  not  satisfied  with  making  up  his  own  mind 
on  this  subjefl,  he  took  care  to  bind  the  judgment  of 
his  associate,  by  obtaining  his  approbation  of  that  opi- 
nion which  he  reduced  to  writing  for  the  purpose.  This 
irregular  and  reprehensible  measure  was  adopted  before 
the  hour  of  trial  arrived,  when  the  man  whose  life  was 
at  stake,  was  to  be  heard  on  a  subject  that  involved  his 
existence.     This  bold  step  in  the  path  to  conviction, 
has  been  defended  on  plausible  grounds  and  by  subtle 
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refinements.     The  respondent  in  his  answer,  and  the 
learned  counsel  in  their  defence    have  endeavored  to 

i)rove  that  this  conduct  was  not  only  right,  but  perfect- 
y  proper  and  correct.  Among  the  various  pretexts 
eagerly  laid  hold  of  to  justify  this  novel  procedure,  they 
urge  as  a  reason  for  prejudging  and  dispatching  a  capi- 
tal  case,  the  multiplicity  of  civil  business  pending  in 
the  same  court !  I  will  forbear  to  enquire  into  the  facts 
on  this  point,  though  I  believe  there  is  not.  a  spark  of 
testimony  ;o  prove  the  allegation  to  its  full  extent,  be* 
cause,  if  the  docket  had  been  loaded  with  civil  suits,  it 
would  form  no  excuse  for  hurrying  through  a  criminal 
trial,  on  the  issue  of  which  the  life  of  a  fellow  citi;zen 
depended.  That  cause  must  be  bad  indeed  that  re- 
quires to  be  propt  by  such  miserable  expedients.  Whea 
I  first  read  this  passage  in  the  answer,  it  struck  me 
with  astonishment,  and  excited  a  burst  of  indignation 
which  it  is  my  duty  to  repress.  *•  A  multitude  of  civil 
**  business  is  depending,  and  therefore  I  must  make  up 
**  my  mind  conclusively  on  the  law  in  a  capital  case, 
"  before  the  proper  season  arrives,  without  hearing 
•*  a  single  word  from  the  prisoner  or  his  counsel  in  de- 
**  fence  V^  The  learned  judge  certainly  did  not  refledl 
on  the  effefl  of  such  an  excuse,  which  instead  of  paU 
liating  his  conduct,  aggravates  it.  That  he  was  in  a 
great  hurry,  every  part  of  his  conduct  proves.  From 
the  opinion,  a  copy  of  which  is  annexed  to  his  answer, 
it  would  appear  that  he  did  not  intend  to  make  it  public, 
at  least  until  after  the  jury  had  been  sworn  and  Fries 
was  on  his  trial.     In  that  we  find  these  expressions : 

**  The  court  heard  the  indictment  read  on  the  ar- 
*^  raignment  of  the  prisoner  some  days  past,  and  just 
*'  nav)  on  bis  trials  and  they  attended  to  the  overt  acts 
'*  stated  in  the  indictment.^' 

This  honorable  court  will  recollect  that  the  whole  cur- 
rent of  the  testimony  proves,  and  the  defendant  in  his 
answer  admits,  that  he  delivered  the  papers  containing 
this  ex  parte  opinion  before  Fries^s  trial  commenced. 
Such  was  his  eagerness'  to  dispatch  the  case,  with  a 
view,  he  says,  of  reaching  expeditiously  the  civil  list. 
As  if  gifted  with  the  spirit  of  intuition  and  wyob  an  in- 
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fallible  judgment,  he  seems  not  to  have  proceeded  oa 
the  principle  of  casttgatque  auditqtie^  but  to    have  im- 
proved even  upon  that  model,  considenng  it  not  necev 
sary  for  him  to  hear  arguments  at  any  stage  of  a  cause, 
for  the  purpose  of  forming  a   correct  opinion.      His 
counsel  ask  us  whether  it  be  a  fault  in  a  judge  to  have 
a  profound  knowledge  of  the  law,  which  will    enable 
him  to  decide  promptly  any  question  tliat  may  occur; 
and  the  respondent  said  on  Fries's  trial,  that  ^^  he   had 
*^  an  opinion  in  point  of  law  as  to  every  case  which 
•*  could  be  brought  before  the  court,  or  else  he  was  not 
"  fit  to  sit  there."     Yet,  when   Callendcr's  trial  was 
progressing,  we  find  this  same  judge,  upon  a  commoa 
point  of  practice  relative  to  a  challenge  to  the  jury,  call- 
ing out  for  Coke  on  Lytrieton  to  be  brought  into  court 
before  he  could  make  up  his.  mind  on  the  subject* 

Sir,  I  hope  always  to  see  more   of  profound   legal 
erudition  and  extensive  information  on   the  bench.     A 
rational  diflidence  in  their  9wn  opinions  is  the  result  and 
the  companion  of  knowledge.     Characters  of  this  des- 
cription, who  combine  integrity  and  impartiality,  qua- 
lities essential  for  a  judge,  with  their  learning,  will  ne» 
ver  form  and  deliver  an  extrajudicial  opinion.      They 
will  adopt  the  maxim,  audi  alteram  partem^  in  their 
practice.     If  judges  act  correctly  and  properly  in  deci- 
ding the  law  iu  a  single  case,   without  hearing  both 
sides,  the  principle  will  hold  good  in  all  cases.      Every 
issue  of  pure,  unmixed  law  ought  to  be  thus  decided. 
Demurrers,  special  verdicts  and  motions  in   arrest  of 
judgment,  instead  of  being  determined  in   open  court 
on  solemn  argument,  should  be  decided  by  the  judges 
in  their  closets.      Cases  in  error,  removed  up  to  the 
higher  tribunal  for  the  purpose   of  correcting  the  mis- 
takes of  inferior  jurisdictions,  would  of  course  be  ad- 
judged without  argument.     The  court  would  only  have 
to  meet  to  deliver  the  opinions  in  public,  which   they 
had  formed  in  their  chambers.     Surelv  when  gentlemen 
contend  it  was  correct  in  the  respondent  in  a  criminal 
case,  when  law  was  blended  with  fact,  and   the  life  of 
the  accused  involved  in  the  issue,  they   must  advocate 
in  civil  causes,  where  from  the  nature  of  the  pleadings, 
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the  fiict  is  separated  from  the  law,  the  practice  of  their 
own  principle.  I  agree  it  would  save  time  and  some 
expence  in  obtaining  decisions,  but  would  causes  be 
decided  as  justly  and  satisfactorily  ? 

I  have  before  stated  and  endeavored  to  prove  by  the 
letter  and  spirit  ot  the  constitution,  that  in  all  criminal 
cases  the  jury  have  an  established  right  to  decide  the  law 
as  well  as  the  fact.  The  respondent,  whose  actions  do 
not  always  correspond  with  his  declarations,  in  the 
charge  delivered  before  they  retired  from  the  bar,  to  the 
jury  who  convicted  Fries,  uses  the  following  language : 

**  But  the  jury  arc  to  decide  in  the  present,  and  in  all 
"  criminal  casesy  both  the  la%v  and  the  fact.^^ 

It  cannot  therefore  be  necessary  for  me  to  repeat  the 
same  answer  to  the  maxim  that  has  been  suggested,   ad 
questiones    facti   respondent  juratores^    ad  qucstiones 
2egis  respondent  judicesy  which     Lord    chief     justice 
Vaughan,  on  a  memorable  occasion,  gave  to  the  coun- 
sel of  his  day :  a  very  good  maxim,  but  often  very  im- 
properly applied.     It  is  referable  to  these  cases   solely 
when  the  law  and  fact  by   the  pleadings  are   separated^ 
as  in  the  ca^e  of  demurrers  and  special  verdicts.     It  has 
not  the  most  remote  application   to   criminal  cases,  on 
the  issue  of  not  guilty,  which  necessarily  blends  law 
and  fact  together.     A  pure,    unmixed  question  of  law 
never  came  before  a  jury,  it  is  always  mingled  with  fact, 
and  must  depend  upon  the  testimony.     In  such   a  case 
the  judge  cannot  give  any  positive  directions  of  law  on 
the  trial;  for  the  Taw  caa  only  arise  out  of  facts,  and 
the  judge  cannot  know  what  the  fads  are  are  until  the 
jury  have  given  their  verdict.     Lord  Hale,  a  gieat  au- 
thority in  criminal  law,  also  observes,  that  **  it  is  the 
'^  conscience  of  the  jur}'  that  must  pronounce  a  prison- 
**  er  guilty  or  not  guilty  ;  for  to  say  the  truth,  it  were 
/^  the  most  unhappy  case  that  could  be  to  the  judge,  if 
^'  he  at  his  peril  must  take  upon  him  the  guilt  or  inno* 
V  cence  of  the  prisoner,  unhappy  also  for  the  prisoner ; 
**  for  if  the'judge's  opmion  must  rule   the  verdid,  the 
**  trial  by  jury  would  be  useless.''     I  think   I  tread  on 
ground  which  can  neither  be  removed  or  shaken,  when 
I  assert  the  unqualified  right  of  the  jury  in  Fries's  trial 
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tadecide  the  law  equally  with  the  faO:,  because  adW 
to  ail  the  rest,  I  have  the  respondent's  own  authority 
in  support  of  the  position. 

Suppose  then  that  judge  Chase  had  not  been  so  eager 
and  in  such  great  haste  to  display  the  offspring  of  his  pro. 
found  legal  reflections,  ^rhat  he  had  been  patient  cnoojii 
to  wait  as  he  originally  designed,  as  appears  in  his  an- 
swer, "  until  after  the  petit  jury  should  have  becnk- 
•'  pajinelled  and  heard  the  indictment  read  to  tbemij 
•*  theclerk,^^  and  the  jury,  **  before  the  district attor^ 
**  ney  should  have  stated  to  them  the  law  on  the  mrl 
*'  acts  alledged  in  the  indictment  as  it  appeared  to  bm^^^ 
had  presented  a  set  of  papers  to  the  court  and  the  coun. 
sel  on  eacli  side,  containing  their   decided  opinions  of 
the  law,  that  the  overt  acts  stated  in  the  indictmentdid 
Jiot  amount  to  treason   agreeably  to  the    constitotion. 
That  they  would  not  have  this   law  controverted,  nor 
suflcr  any  cases  of  constru>flion  in  the   British  statutes 
to  be  cited.     I  presume  the  learned  judge  wouldscartc- 
ly  have  brooked  such  conduct  in   the  Jury,  though  the 
case  is  parallel  with  his  own.     He  declares  himself tl«t 
the  jury  had  a  right  to  decide  the  law  in  that  cause,  and 
they  would  only  have  done  what  he  himself  did  do,  de- 
cided  it  without  argument,  having  made  up  their  minds 
at  home,  after      hearing    the     indidtment    read   on 
the  prisoner's  arraignment.     Had  the  jury  adopted  this 
conduct,  which  I  fear  the  judge  could  not^  have  tderar- 
cd,  and  had  they  persistecl  in  it,  the  prisoner  must  haw 
been  acquitted  against  the  predetermined  opinion oftte 
court.     Sir,  notwithstanding  the  observation  of  Mr. 
Harix:r,  that  the  court  refused  to  grant  a  new  trial  /« 
criminal  cases  in  favor  of  life  from  motives  of  humanity, 
and  not  because  they  have  not  the  power  if  theychoo'^ 
to  exercise  it,  I  must  beg  leave  most  explicitly  toocnf 
this  position.     The  court   possess  no   such  aii«ior/|/' 
nor  have  they  ever  attempted  it  in  a  single  case  witDiJ^ 
my  recollection,  and  certainly  the  learned  counseJ  F^ 
duced  no  example  of  the  kind.     Besides,  the  dcfenoant 
states  m  his  answer,  that  **  he  well  knows  that  '^^'^^  f 
*'  right  of  juries  in  criminal  cases ^  to  give  a  vtrd^^ 
**  of  acquittal  which  cannot  he  set  aside  on  accourJ^I 
**  its  bang  contrary  to  law.''     To  bring  the  case b^"^^ 
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to  the  business  and  bosom  of  the  respondent,  let  us 
suppose  that  when  he  first  appeared  before  this  honor, 
able  court y  surrounded  by  the  able  and  eminent  counsel 
which  the  laws  and  humanity  aftbrd,  him,  you,  Mr.  Pre- 
sident, had  presented  to  his  advocates  a  paper  containing 
the  predetermined  opinion  of  a  constitutional  majority 
of  the  Senate,  that  if  the  facts  contained  in  the.arti- 
cles  of  impeachment  were  substantiated  by  proof,  that 
the  respondent  was  guilty  in  law  of  high  crimes  and 
misdemeanors,  for  which  he  ought  to  be  removed  from 
office,  and  disquali&ed  to  hold  any  other  under  the  Uni- 
ted States,  would  he  not  have  said,  and  with  great  jus- 
tice  too,  that  you  had  prejudged  his  case  ?  The  refined 
distinctions  so  eloquently  urged  to  excuse  his  own  con- 
du6>,  would  have  vanished  the  moment  the  reality  was 
experienced*  The  splendor  of  his  sophisms,  which  have 
sometimes  almost  dazzled  oar  eyes,  would  have  been 
obscured  by  his  own  feelings.  The  instant  the  case 
was  made  his  own,  hisconduft  would  have  furnished  v 
us  with  all  the  evidence  and  all  the  arguments  that 
would  have  been  required.  Had  this  court  acted  in 
such  a  nianner,  it  would  have  given  the  respondent  a 
volume  of  explanation  on  the  subjefl  of  prejudging  the 
la%v^  which  one  of  his  counsel  (Mr.  Hopkinson)  has 
stated  he  does  not  understand. 

But,  thank  Heaven,  this  dignified  tribunal  has  treat- 
ed the  respondent  with  that  indulgence  which  is  due  to 
individuals  in  his  situation.  Tney  have  given  him  the 
full  benefit  of  our  equal  laws»  They  have  acted  upon  the 
humane  and  benevolcntprinclples  of  our  code,  which  pre- 
sumes every  man  innocent  until  he  is  proved  to  be  guilty. 
The  laboring  oar  is  on  our  side,  and  unless  we  satisfy  the 
Senate  by  plenary  evidence,  of  his  guilt,  they  must  and 
will,  I  trust,  acquit  him. 

The  examples  of  lord  chief  justice  Eyre  and  of  judge 
Iredell,  in  the  charges  which  they  have  delivered  to 
grand  juries,  have  been  referred  to,  for  the  purpose  of 
shielding  the  respondent.  The  cases  are  utterly  dissi- 
milar, and  bear  no  analogy  or  resemblance  to  each 
other.  Their  charges  contain  a  general  definition 
or  description  of  those  offences  which  come  under  the 
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C(^nizance  of  a  grand  inquest*  When  they  dt^id- 
vert  from  peculiar  circumstances  to  particular  a^ 
ses,  the  opinions  they  .express  are  alw3^ 
subject  to  correction,  for  whoever  heard  ctf  i 
judge  refusing  to  permit  the  counsel  for  an  accused  i&. 
dividual  to  controvert  ^ny  doctrines  delivered  m  Id 
charge  to  a  grand  jury  i  This  was  not  the  conduct  if 
lord  chief  justice  Eyre  or  judge  Iredell.  WhatCTcr 
sentiments  they  may  have  expressed  in  their  chargfs, 
they  were  open  to  conviction,  and  permitted  the  cousv 
8el  to  indulge  themselves  in  all  the  latitude  of  argumca 
which  they  considered  necessary  to  theirclient*s  defeoce. 
Would  to  God,  that  the  respondent  had  imitated  th: 
examples  which  his  own  counsel  have  held  up  to  ov 
view ! 

As  the  learned  judge  had  formed  this  ex^parte  opioi- 
on,  to  which  he  was  determined  to  adhere,  his  advocates 
make  a  merit  of  his  revealing  it  at  the  period   he  did, 
and  they  inform  us  that  he  might  have  kept  it  locked  u^ 
in  his  own  bosom,  of  which  he  alone  possessed  the  ley, 
and  have  divulged  it  when  it  was  too  late  to  counteraa 
it.     But  the  express  purpose  of  opening   the  budget, 
was  to  prevent  counsel  from  controverting   the  points. 
For  ihe  defendant  in  his  answer  expressly  says,  "  Tb< 
**  court  held  itself  bound  by  the  former  decisions^  ani 
♦*  %)Ould  not  therefore  alter  its  opinions  in  consequence 
**  of  any  arguments.^*     Without  this  precious  confes- 
sion, we  well  know  the  effect  of  bias  on  the   human 
mind.     Such  is  its  peculiar  mechanism  and  constitu- 
tion, that  when  an  opinion  is  once  formed  on   any  sub- 
•  ject,  it  is  extremely  difBcult  to  correcl  it,  though  erro- 
neous.    When  once»  therefore,  the  judgment  was  ri- 
vetted  against  the  prisoner,  before  the  season   of  exer- 
tion in  his  behalf  comes  round,    the  tongues  of  angels 
would  have  been  insufficient  for  the  task  of  changing  it. 
The  aid  of  precedent  has  been  called  in  to  justify  this 
wide   departure    from  principle,   and  it  is  contended 
that  the  opinion  was  correct  in  point  of  law.       My  ho- 
norable friend  (Mr.  Randolph)  has  dctedled   and  expe- 
nsed the  fallacy  of  this  species  of  justification.      I  will 
remark  that  a  great  and   respectable  character  f  Lord 
Mansfield)  has  observed,  that  he  is  a  most  unrighteous 
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strxd  wicked  judge  who  decides   without  hearing  both 
sides,  even  when  he  decides  correctly—Because  his 
j  udgment  is  the  effeft  of  chance  or  accident,  and  not 
^he  result  of  a  fair,    full  and  impartial   investigation. 
Precedents,  let  me  observe,  do  not  make  the  law,  they 
are  merely  evidence  of  it.    Nor  is  the  law  to  be  abso- 
lutely d^tcided  by  precedents ;  judicandum  est  legibuSy 
non  exemplis.     **  If  a  judge  conceives  that  a  judgment 
*'  given  by  a  former  court  is  erroneous,  he  ought  not 
"  in  conscience  to  give  the  like  judgment,  he  being 
"  sworn  to  judge  according  to  law,*'  says  lord  chief  jus- 
tice Vaughan.     But  juc^ge  Chase  declares,  that  had  he^ 
differed  in  opinion  from  former  precedents,  even  in  a 
capital  case,   he  should  have  held   himself  bound  by 
them.  But  here  let  me  ask  what  are  those  precedents  to 
which  he  subscribes?      It  is  not  my  intention  to  go  at 
full  length  into  the  discussion  of  them,  or  comment  at 
large  on  the  law  of  treason.      My  object  is,  on  this  in* 
teresting  occasion,  to  enter  a  solemn  protest  against 
doctrines  which  would  entail  on  us  all  the  construftive 
treasons  of  another  country,    and   to  assign  in  a  few 
words  the  reasons  of  my  opinion.      I  am  not  to  be  de- 
terred from  my  duty  by  the  assertion  that  no   counsel  of 
eminence   would  controvert  the  correctness  of  the  prin- 
ciples laid  down  by  the  respondent  ^n  his  ex-parte  opi- 
nion, more  especially   when  characters  of  such  high 
standing  at  the  bar,  as  Mr.  Lecvis  and  Mr.  Dallas,  have 
honorably  and  conscientiously  opposed  such  monstrous 
doctrines.     The  western  insurreftion  in   Pennsylvania 
was  materially  different  from  the   momentary   disturb- 
ance in  the  counties  of  Bucks  and  Northampton.      The 
precedents  which  arose  from  one  could  not  be  applica- 
ble  to  the  other,  and  the  cases  of  Mitchell  and  Vigol, 
which  have  been  cited,  are  readily  distinguished  from 
that  of  Fries. 

In  the  first ,  the  combination  was  formed  and  or* 
ganized  to  seize ij//  records  and  papers,  and  to  destroy  all 
offices,  to  expel  all  officers  in  the  whole  survey.  The  in- 
surgents traversed  the  country  armed,  seized  papers,  at- 
tacked  offices,  and  drove  officers  out  of  the  country. 

They  seized  and  imprisoned  the  marshal,  who  escap- 
ed and  returned  to  Philadelphia  by  a  circuitous  route. 
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.  l*hey  assbmbled  at  Cooche's  fort,  consulted  on  tie 
attack  upon  col.  Neville's  house,  marched  thitk  in 
military  array,  summoned  him  to  surrender  by  a  k; 
set  fire  to  his  house,  and  destroyed  his  records.  Tk 
assembled  at  Braddock's  field;  ' deliberated  on  tekr: 
the  garrison  at  Pittsburgh ;  marched  thither  wiir 
that  avowed  object;  .but  finding  the  garrison  prepare! 
for  defence,  they  filed  off. 

They  assembled  af(er  the  proclamation,  and  after d: 
militia  wfere  ordered  to  march.  They  avowed  an  into 
tion  to  resist*  They  compelled  the  government  to  se- 
gociatev  The  leaders,  Bradford  and  Marshal,  M(i 
the  approach  of  the  army,  and  the  insurgents  generai:; 
accepted  the  terms  of  amnesty,  as  in  a  case  ot  trcam 
The  army  was  however  maintained  for  some  time  in  lit 
country. 

In  the  last,  the  people  Verc  illiterate,  ignorant  of  tic 
laws  and  language.  They  did  not  conspire  to  ad  them- 
selves, but  to  prevent />^r//Vw/^r  inferior  officers  ta 
acting,  by  making  the  assessments  in  particulanm* 
ships. 

.  'rhey  afled  like  a  mob,  in  obstru£king  the  progres 
of  the  officers  by  threats,  hooting,  &c.  and  once  tier 
took  an  officer's  tax  list  or  papers,  but  immediatelyrt- 
turned  them. 

They  assembled  expressly  to  release  or  rescue  a  p 
ticular  set  of  prisoners,  whom  they  .called  their  neigo- 
bors. 

They  rescued  the  prisoners,  and  withdrew  ™oc: 
injuring  or  attempting  to  injure  the  marshal,  or  theux 
officers  who  were  with  him  at  Bethlehem. 

They  never  suggested  the  idea  of  resisting  theartny- 
They  dispersed  as  soon  as  the  proclamation  was  issued » 
and  they  never  met  afterwards. 

The  distin6lions  are  striking  and  obvious. 

In  the  insurreaion  of  1794,  the  objed  was  general- 
in  the  riot  of  1799,  it  was  particular. 

In  1794,  the  insurgents  acted sls  assailants  :—^'^^".' 
crs  of  1799  stood  on  the  defensive,  and  only  obscruc- 
cd  the  officers  in  attempting  to  a6>. 

In  1794,  the  design  of  attacking  a  fort  andresistin? 
the  army  was  deliberately  formed,  and  overt  acts  co 
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[Aitted  to  carry  it  into  effect ;  in  1799,  the  idea  of  at« 
Lacking  or  je$iating  the  military  power  of  the  govern^ 
aieat  never  was  suggested.  . 

In  1794,  the  sedition  act  had  not  provided  for  combi« 
nations  to  impede  the  execution  of  a  particular  law  ;— -« 
ill  1799  that  act  was  in  existence. 

In  1794,  the  outrage  extended  to  a  seizure  of  the 
tnarshal  to  prevent  his  executing  any  process :— in  1799: 
it  was  confined  to  the  release  of  a  particular  set  of 
friends  and  neighbors. 

The  precedents,  therefor^*  of  Mitchell  and  Vigol* 
which  have  been  so  much  rehed  upon^  did  not,  I  hum- 
bly submit)  ^Pply  to  the  case  of  poor  Fries*      But  the 
defendant  has  dwelt  much  on  the  opinion  expressed  by 
judge  Iredell  in  his  charge  to  the  petit  jury  on  the  form- 
er tri^l  of  Fries,   notwithstanding  the  verdict  was  se€ 
aside,  which  was   given    on  that    occasion^  and  judge 
Chase  should  have  proceeded  in  the  second  trial,  as  lit- 
tle prejudiced  by  any  opinions  on  the  former,  as  if  such 
trial  had  never  taken  place.     It  appears  from  the  testi-^ 
mony  of  Mr.  Dallas,  that  so  confident  was  he  of  the 
broad  difference  between  the  cases  of  1794  and  1799, 
tjiac  in  the  first  trial  he  did  not  advert  to  the  former,  lit-^ 
tie  sus})ecting  that  they  would  be  considered  as  prece- 
dents for  the  latter.     When  he  found  by  the  charge  oi 
judge  Iredell  that  he  did  unexpectedly  rely  upon  them^ 
his  mtention  was  in  the  second  trial  to  direct  his  argu- 
ments to  the  manifest  distinctions  between  them.     In 
this,  however,  he   was  disappointed    by  the  arbitrary 
conduct  of  the  defendant*     Cinder  these  circumstances^ 
can  this  case  be  considered  bindmg  an^l  obligatory^  or 
is  a  single  precedent  to  make  the  law,  and  absolutely 
prevent  counsel  from  controverting  it. 

The  learned  judge  bolsters  up  his  opinion  by  slating, 
that  it  IS  in  conformity  to  the  uniform  opinion  of  Bri« 
tish  judges  since  the  revolution  of  1688.  But  these 
judges  were  bound  by  all  the  precedents  which  had  pre* 
vioubly  occurred*  '  And  is  every  baneful  exotic  to  be 
thus  transplanted  into  our  soil?  If  they  are,  I  trust, 
however  they  may  flourish  in  their  native  land,  they 
will  wither  and  die  in  oui;  clime*     The  constitution  de« 
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fines  tr^aMiit  and  to  that  instrument  ftlone   we  Aauld 
}ook  for  a  compkte  description  of  the  criine«^.     IThoie 
illustrious  characters  who  formed  it,  no  doubt  supposed 
tbsy  gained  a  great  point  in  thus  ascertaining  with  pre- 
ciaion  the  offence.     The  president  Montesquieu  justljr 
obseryeSt  for  the  crime  of  high  treason  to  be  indeternu- 
nate  or  unccrtaint  is  of  itself  sufficient  tomakeany  govem- 
laent  despotic.     The  text  of  our  constitution  is  suffici- 
ently  plain  without  at^  British  glossary.      Let  me  ear- 
nesdy  recommend  on  this  point,  witlK>ut  reading  them 
lUysdU^  the  perusal  of  the  observations  of  a  learned 
and  etoelknt  judge,  (Mr.  Tudter)  the  pure  ermine  of 
who^e  charaJEier  is  not  sullied  by   a  single  stain,  con- 
tained in  his  edition  of  Blackstone's  Commentaries* 
On  this  American  stock'  shall  we  engraft  every  scion 
which  we  can  procure  from  the  luxuriant  upas  of  En- 
gland i     No,  sir ;  I  trust  there  will  be  found   indepen- 
dent judges,    who   will    prune  away   such   unnatural 
branches,  and  restore  the  original  jiurity  to  the  const!' 
tution. 

The  court  will  indulge  me   at  this  stage,  with  a  few 
observations  ia  reply  to  the  authority  from  Kelynge,  ci. 
ted  by  one  of  the  counsel  (Mr.  Hopkinson)  and  which 
I  had  nearly  omitted.     They  must  have  been  extremely 
pressed  when  they  had  recourse  to  this  case,  where 
the  judges,  tlie  attorney  general  and  the  solicitor  gene- 
ral  for.  the  crown  met  together  in  conclave,  to  decide  the 
fate  oC  those  accused  of  treason.      Need  I  remind  this 
intelligent  Senate,  that  this  shameful  transafiion,  this 
gross  prostitution  of  justice,  took  place  before  tbe  revo- 
lution,   a^d  just  afjier  the  restoration  of  Charles  11. 
when  pliam  judges  were  sele£^ed  to  bring  to  punishment 
the  innocent  as  well  as  the  guilty.     I'he  island  of  Great. 
Britain  was  at  that  period  a  common  slaughter  house. 
Such  was  the  savage  thirst  of  the  government  for  blood, 
that  they  persecuted  persons  who  had  fled  to  the  remot- 
eat  parts  of  the  earih.    Is  it  not  surprising  that  conduct 
pursued,  at  a  time  when  proscription  was  the  order  of 
the  day,  should  be  produced  to  justify  tbe  respondent? 
It  proves  vastly  too  much.  .   It  evinces  that  if  prece- 
dents  in  evil  times  are  to  be  implicitly  followed^   there 
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jfttiocfeifee  hoi*CTcr  great,  no  conduft- however  Hr- 
j^nt,  which  may  not  be  sanctioned  and  supported* 
Bur,  sir,  to  produce  a  case  which  happened  before  the- 
revolution  of  1688  to  excuse  the  conduit  of  a  judge 
irvho  refused  to  hear  authorities  read  prior  to  that  period, 
19,  I  must  confess,  a  singular  incident  in  thi^  trial.  In- 
diependei>t  of  the  consideration  that  the  court  them*, 
selves  had  thus  predetermined  the  case  of  the  unfortu* 
nate  Fries,  what  must  have  been  the  effe£l  on  the 
minds  of  the  jury  summoned  on  the  pannel,  who  were 
present  when  this  e^  parte  and  e^tra  judicial  opinion 
was  published  to  tht^m  and  to  the  world  ?  The  agita- 
tion produced  at  the  bar  has  been  described  by  the  wit-»  * 
nesses  in  such  a  manner,  that  you  are  capable  of  con- 
templating the  sum,  and  of  estimating  the  fatal  efPeds, ' 
which  it  must  have  necessarily  produced  in*  the  caso 
of  the  prisoner. 

I  contend,  therefore,  fromthe  respondent's  confession, 
and  the  testimony,  that  he  is  guilty  of  the  first  specie- 
cation  contained  in  this  article  ;  that  he  unfairly  and 
inviolatiofi  of  the  plainest  rule  of  duty,  prejudged  the' 
case  of  Fries,  -without  any  reasonable  excuse,  much 
less  justification  for  so  doing. 

Not  contented  with  prejudging  the  cause  and  prejudi- 
cing the  minds  of  the  jury  who  were  to  try  the  issue, 
he  proceeded  still  further,  with  adventurous  strides  on 
untrodden  ground.  Apprehensive  that  a  single  ray  of 
argument  would  dispel  the  mist  which  he  had  raised, . 
be  determines  that  the  counsel  assigned  by  the  court 
themselves  shall  not  controvert  before  the  jury  the 
opinion  delivered  in  writing.  They  wefe  xlirefled  to 
address  themselves  to  the  court,  who  would  not,  if  we 
believe  judge  Chase  himself,  in  his  answer,  alter  their  - 
opinion  on  the  subjefl.  And  yet  the  respondent  admits 
the  undoubted  right  of  the  jury  to  decide  both  law  and 
faa. 

It  appears  from  the  history  we  hftve  received  of  the 
case,  that  the  counsel  for  Fries  knowing  tha%  the  attor- 
ney for  the  United  States  would  rely  on  cases  decided 
iff  England  since  the  revolution,  wished  to  trace  theiti 
to  their  origin.    It  is  a  (vJSt  which  will  not  be  disputed ' 
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even  by  the'  respondent,  that  since  the  revolution  ihe 
British  judges  have  held  themselves  bound  bj  the  m^ 
thoritjr  of  cases  previously  decided.  Sensible  then  that 
the  determinations  which  resulted  from  the  sanguinary 
precedents  ivhich  the  rude  decisions  oF  barbarous  ages 
had  established,  would  be  urged  against  their  client, 
the  counsel  for  Fries  desired  to  go  to  the  fountain  head, 
toexposs  the  poisonous  source  from  which  fiuch  streams 
flowed.  Is  there  any  member  of  this  count  who  can 
for  a  moment  hesitate  to  pronounce  their  condu6k  cor- 
rcA  on  this  point  ?  Judge  Iredell,  whose  example  has 
been  quoted  on  the  former  trial,  permitted  it  to  be 
done. 

The  advocates  of  Fries  wished  also  to  draw  arguments 
in  favor  of  the  defence  from  some  of  the  adls  of  Cyn-- 
gress,  particularly  from  the  sedition  law^  as  it  is  com- 
monly called.     Mark  the  objedlion  of  the  respondent, 
**  Treason  is  defined  in  the  constitution.     We  can  pay 
^*  no  respect  to  the  opinion  of  the  representatives  of  the 
**  people  of  the  United  States  on  this  subjedl:.     We  will 
•*  not  hear  them.     Much  time  was  wasted  on  the  former 
**  trial  by  citing  and  commenting  on  the  statutes  of  con- 
**  gress."     The  opinions  however  of  three  or  four  Bri- 
tish  judges  are  entitled  to  great  weight  and  considerA- 
tion.     Judges  Vho  never  read  or  heard  of  our  consdtuti- 
on,  but  who  paid  the  debt  of  nature  before  it  existed. 
But  the  deliberate  opinion  of  both  Houses  of  Congress, 
ft^d  the  President  of  the  United  States,  evidenced  by  a 
solemn  legislative  ad  defining  and  pujiishing  the  very 
of&nce,  in  my  humble  opinion,  which  Fries  had  torn- 
mitted,  was  not  to   weigh  a  feather  in  the  scale*     It 
might   reasonably  be  supposed,  that  the  afts  of  Con- 
gress,  though  not  receivevi  as  authoritative  and  decbivc 
of  ihc  question,  would  be  respected,  and  no  person  could 
liave  imagined,  that  counsel  were  nqt  to  be  permitted 
to  read  them.     The   legislative   body  contained  at  that 
time  charafters  well  versed  in  constitutional  lore.     The 
sentiments  of  men,  however  well  acquainted  with  the 
provisions  of  the  constitution,  as  a  matter  of  study  and 
of  duty,  were  hot  to  be  expressed  before  a  jury  sworn 
to  decide  law  and  fadl>  for  the  purpose  of  informing 
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their  consciences  on  legal  topics.     I  will  not  deUin  you, 
tey    citing  <^ses  to  prove,  that  ads  of  the  legislature 
Kavc    been   frequently  received  to  assist  the  judgment 
even  when  deciding  on  a  constitutional  quesjtion.     An 
able  and  upright  statesman  (Mr.  Madison)  has  declared 
at   an  early  period  of  the  government,  *♦  that  as  to  a 
^^  doublful  part  of  the  cnnstitutionj  an  exposition  may 
*f  come  Vfitb  as   mucllf  propriety  from  the  legislature  as 
**  any  other  department  of  government. ^\    The  wisdom 
of  judges  has  not  always  been  thought  so  paramount  to 
that^of  legislators,  that  they  would  not  even  hear  their 
opinions.     But  then  Fries  was  before  the  court,  it  was 
perfcflly  irrelevant  and  highly  improper  to  refer  to  an 
authority  so  inconsistent  'Wtth  the  closet  opinion  of  the 
court.     I  have  generally  understood,  in  the  course  of 
the  little  experience  I  have  had  in  courts  of  justice  that 
opinions  given  without  argument  are  never  to.be  relied 
on,  and  1  question  whether  any  counsel  in  any  court  of 
justice,  except  where  the  respondent  presided,  would 
think  of  producing  as  authority,  the  singular  document, 
prepared  in  his  chamber,  in  a  case  which  he  had  never 
heard  argued.     His  able   defenders  assert  (in  the  yerj 
face  of  his  own  declaration,  that  his  opinion  could  not 
be  changed  by  any  arguments  j  that  the  respondent  was 
willing  to  hear  the  counsel  for  Fries.     Such  is  the.tes- 
timony  of  a  witness,  Mr.  E.  Tilghman,  whose  candor 
and  impartiality  are  beyond  the  reach  of  suspicion,  and 
to  whom  I  give  the  most  implicit  credit*     The  learned 
jtidge  did  observe  that  **  nevertheless  counsel  should  be 
heard.^*     Considering  that  he  was  resolutely  determin- 
ed never  to  change  his  written  opinion,  one  would  sup- 
pose, he  might  have  agreed  that  they  should  range  as 
widely  as  they  pleased  through  the  field  of  argument, 
and  could  have  safely  permitted  them  to  talk  until  they 
were  satisfied.     This  however,  was  not  the  faQ.     They 
were  to  be  heard  in  his  own  way  and  on  his  own  terms. 
His  memorable  expressions  in  relation  to  the  cases 
which  the  counsel  ior  the  accused  wished  to  cite,  and 
to  apply,  must  be  recolledted  by  this  court.  fThat !  cases 
fruim  Rome  J  Turkey  ^  or  France  /  In  this  emphatic  man* 
fier  did  he  persevere  in  preventing  any  recurrence  to  the 
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rptten  fovncltlioo  on  ivhich  die  ftudiorky«  ihrnt  tke  \m. 
ed  judge  can9idered  as  coDclusire,    was  built.    W« 
lliis  imiutiog  die  condufl  of  Lprd  Chief  Baron  Eyie} 
I^any  gentleman  peruse  the  trials  of  tbe  hooesl  Hirdy, 
the  upri^  Tooke,  and  independent  Thelwall,  and  be 
will  be  struck  w^tb  the  di&rence  of « ccadu£L  Through- 
out l;ho$e  trials  the  court  leaned  to  the  «de  of  the  pri- 
apners^  as  if,  in  the  benevoleiit  language  of  the  lav, 
they  really  werexouos^l  for  the  aoouaed*  '  They  maDi<^ 
feated  a  becoming  indulg enoe  to  the  celebrated  chan^^ 
ters  concerned  for  them,  and  whefa  Mr«  Erakine,  that 
distinguished  ornament  of  the  bar^  who   h  not  moie 
justly  admired  for  his  shining  talenia  than  Im  ioBexiUe 
unblemished  integrity^  by  some  animated  obscrratioDs 
which  proceeded  from  the  warmth  natural  in  an  honest 
cause,  excited  the  feelings  of  the  Solioitor  Genend,  the 
President  of  the   Court  complimented  him  for  tbe  zeal 
and  ability  which  he  displayed  In  the  cause  of  his  clients. 
Messrs.  JLewis  and  Dallas  both  declare  expressly  that 
the  reapondeiu  said  they  must  address  themselves  to  the 
court  and  not  to  the  jury,     I  acknowledge  tfaKt  neither 
Mr,  TUghman  nor  Mr.  Rawle,  for  whose  characters  I 
f^el  the  ^greajtest  respe£l,  recolle6l  this  particular  fact, 
hut  surely  this  cannot  operate  against  t^  positive  testU 
mopy  of  two  witnesses  ;  for  though  ihere  may  be  aaap- 
IKirent  contradiction  to  a  superficial  observer,  there  la* 
no  real  difference  between  them.-   On  the  subjeft  of  po- 
sitive and  negative  testimony,  let  me  refer  this  cou^  ^ 
what  has  already  happened  in  the  course  of  this  rtry 
trial,  where  Uic  advocates  on  both  sides  arc  attentively 
taking  notes  of  every  thing  which  is  said.     The  ge®**^* ' 
man  who  closed  the  defence  (Mr.  Harper)  raentiotwUf 
that  one  p£  the  managers  had  stated,  thai  an  i^p^'f' 
mem  was  merely  an  inquest  of  office.     1  believe  there  w 
not  a  manager  who  recdliects  that  such  an  observa^^ 
MT^s  made,  (unless  it   nuiy  be  the  gentleman  who  made 
it)  and  yet  tliere  is  not  one  of  us  who  does  not  beJie*'^ 
that  it  was  actually  made.     It  is  precisely  the  aasoecasej 
with  respect  to  the  testimony  of  Messrs,  lkS»9  ^f 
Lewis.     There  cannot   be  anycKCcption  taken  on  «* 
point  to  their  evidence,  merely  because  the  other  wii^ 
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liesfles  have  not  the  fact  impressed  onr  their  recollectionai 
]jec  :me  observe  further  that  Messrs.  Dallas  and  Lewi^ 
particularly  atate  that  Ju^e  Chase  absolutely  declared 
that  the  a^s  of  Congress  snould  not  be  read  ;  the  same 
remarks  which  have  just  been  made  will  apply  to  Messrs. 
li^ilghman  and  Rawle's*  not  recoHe6^ing  that  fact.  By 
the'constitution  every  accused  individual  is  entitled  to 
the  benefit  of  being  heard  by  counsel.  If  the  court  will 
not  permit  the  jury  to  hear,  or  the  counsel  to  speak  any 
language  which  they  do  not  approve,  they  deprive  the 
accused  at  one  and  the  same  time  of  theright  of  trial  by 
jury,  and  of  the  privilege  of  being  heard  by  counseL 
The  learned  judge  states  that  the  jury  have  an  Undonbt* 
ed  right  to  decide  both  law  and  fax;t,  but  in  the  same 
breath  declares  that  he  is  to  be  tiie  exclusive  judge  of 
what  is  law.  This  really  reminds  me  of  tb^  story  of 
the  sailor  in  the  play  of  the  Teippest,  who  agreed  that 
bis  comrade  should  be  the  vicerdy  over  theislandi  pro- 
vided he  were  viceroy  over  him.  As  it  relates  to  (he 
counsel  you  may  as  effectually  deprive  a  prisoner  of  th}» 
benefit,  by  preventing  their  speaking  on  the  points 
« which  they  conceive  material  to  the  defence,  or  by  ^ 
rude  course  of  overbearing,  insulting  conduct,  to** 
ward  them,  which  will  totally  di^ualify  them  for  the 
task,  as  if  you  were  to  nail  their  lips  or  clap  a  padlock  on 
their  mouths.  Such  was  the  conduct  pursued  by  thef 
respondent  in  Fries's  case,  that  I  hesitate  not,  to  pro- 
nounce him,  on  the  strength  of  the  facts,  guilty  of  de- 
priving the  unfortunate  prisoner  of  the  benefit  of  counsel^ 
and  the  jury  of  their  constitutional  right.  1  dd  not 
contend  that  counsel  should  be  permitted  to  read  on  tf 
trial  any  thing  they  please,  an  idle  tale,  a  novel,  or  iei 
farce  totally  irrelevant  to  the  issue,  but  I  assert  ami 
maintain  their  undoubted  right  in  the  case  of  Fries,  to 
read  and  comment  at  large  before  the  jury  oh  the  statutes 
of  Congress,  and  on  those  old  precedents,  from  which 
the  modern  ones  sprang,  like  shoots  from  a  parent  stocky 
which  they  earnestly  wished  and  desired. 

When  deprived  of  their  constitutional  privileges,  they 
would  not  degrade  the  independent  character  of  the 
profession,  by  becoming  the  servile  instruments  of  the 
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(;eurt.     They  disdaiued  going  through  the  modtery  oj 
a  trial,  that  their  client  might  be    bung  accord'ii^ur 
ibrm,  and  they  retired  with  indignation  from  a  tribuoal 
which  had  reduced  them  to  this  distressing  alternative. 
For  this  laudable  conduct  the  Attorney  General  of  Mary- 
land has  been  pleased  to  say,  they  ought  to  have  been 
instantly  committed  to  prison.     What,  Sir  !  Sendcoun. 
^  sel  to  jail  for  insisting  on  their  constitutional  rij^ht  to 
address  the  jury  at  large  on  the  law  iii  a  criminal  c&s<;, 
and  on  a  trial  for  high  treason,  and   for  wichdrawm;^ 
when  compelled  by  conduct  unequalled  in  the  annals  of 
Jurisprudence  to  abandon  the  cause  pf  their  client  and 
suffer  professional  ignominy  and  disgrace*     So  far  am  I 
{com  subscribing  to  this  extraordinary   opinion,  that  I 
think  the  gentlemen  who  defended  Fries  deserved  a  civic 
garland,  or  a  laurel  wreath  for  their  manly  firmness  and 
dignified  independence*     I  was  sorry,  Sir,  tohear/rom 
the  lips  of  a  learned  and  respectable  witness  (Judge 
Winchester)  that  in  Maryland  it  is  the  uniform  practice 
in  criminal  cases  to  take  the  judgment  of  the  court  on 
points  of  law,  and  that  although  counsel  seriously  dif- 
fiered  from  them  in  opinion,  it  would  be  thought  a  high 
breach  of  professional  decorum  to  attempt  to  controvert 
the  point  before  the  jury.     When,  however,  I  put  a 
<;ase  of  gross  and  palpable  error  in  the  opinion  of  the 
court,  on  a  trial  for  a  capital  offence,  and  asked  the  wit- 
ness whether  he  would  not  then  argue  the  case  befoic 
the  jury,  that  able  and  humane  judge  replied  that  such  a 
case  woul4  justify  a  departure  from  the  ordinary  course. 
Yet  even  in  Maryland  the  court  do  not,  I  understand, 
decide  the  point  until  it  is  legally  brought  before  them, 
and  fully  discussed.     When  the  respondent  therefore 
in  the  case  of  Fries  determined  without  hearing  any  ar* 
gument,    and  before  the  season    of  uial    arriveil,  b« 
should  have  recollected  the  memorable  example  record- 
ed in  holy  writ.     Even  Omniscience  would  not  cpadeoin 
Adam  without  hearing  him.     **  Adam  where  art  thou." 

And9haU  mmn^ 

**  Proud  man^ 
«  Dre9t  ufi  in  a  htiU  In^ef  authority y 
*'  Play  •uch/antoittic  tricks  before  high  heaven}  «* 
*'  AMcc  the  AngeU  v/ett^r 
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•     We  iiud  the  respondent  after  he  had  thu9  completely 

stripped  Fries  of  the  panoply,  with  which  the  constitution 

and  the  laws  of  his  country  had  cloathed  him,  informing 

the    disconsx)late  prisoner,  almost  inahe  very  words  of 

the  execrable  JeiFries  to  die  unfortunate  Sydney,  that 

*^  the  court  would  be  his  counsel,  and  by  the   blessing 

'^^  of  God,  would  serve  him  as  effectualLy  as  his  counsel 

*'  would  have  done  |''      pracious  heaven  !  what  mus^ 

have  been  the  deplorable  situation  of  the  apcused,  and 

vriiat  the  emotions  of  his  mind,  at  that  awful  moment  t 

Before  a  jury  prejudiced  by  the  court  themselves,  dc* 

prived  pf  their   rights.    Without  counsel  and  without 

friends^  standing  on  the  verge  cf  eternity*     His  senses 

must  have  3ickened  at  the  scene,  and  expiring  hope  re^ 

clincd  upon  the  tomb.  But  I  will  not  attempt  to  pourtiray 

it,  my  feeble  powers  and  weak  language  lag  far  behind 

nature.     I  should  do  injustice  to  the  subject,  which  ybu 

can  better  feel' than  I  can  describe.     On  your  feelings 

therefore  I  must  draw  for  the  deficiency  of  expression. 

It  is  truly  singular  that  the  respondent  should  rely  cf^ 

the  circumstance  of  Fries^s  counsel  retiring  from  the 

case,  as  a  ground   favorable  to  the  present  defence* 

This  is  taking  advantage  of  his  own  wrong,  because  i^ 

so  happened  (for  the  ways  of  the  Deity  are  inscrutable 

to  the  human  eye  and  intellect)  that  his  illegal  and  unl 

justifiable  conduct  rescued  Fries  from  the  grave,  after 

he  had  consigned  him  to  an  ignominious  tomb,  and  re-» 

leased  the  poor  victim  which  he  had  bound  to  the  altar. 

Yes,  there  was  an  overruling  ProvidencjB  who  watched 

over  the  life  of  the  prisoner ;  there  was,  to  use  the  lan- 

gu«nge  of  the  eloquent  Curran,  **  a  redeeming  spirit  in 

♦'  the  Constitution,    which   walked  with    the   suflferer 

•'  through  the  flames  of  the  prosecution,  and  rescued 

•*  him  unhurt  from  the   conflagration  '^     The  shameful 

occurrences  on  the  trial  of  Fries  reached  the  ears  pf  the 

late  President  Adams.     Through  the  then  Attorney  Ge- 

neral  of  the  United  States,  he  requested  from  the  coun- 

sel  for  the   prisoners,  a  statement  of  the  grounds  on 

which  they  intended  to  rely  ha,d  they  been  pern;iitted  to 

defend  him.     These  were  candidly  and  concisely,  but 

with  great  clearness  and  perspicuity  unfolded,  and  Mr. 
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Adams  rising  superior  to  the  passions  of  the  day  an&k  I 
folly  of  the  times,  with  a  firmness  and  humanitr  v&  : 
did  him  infinite  honor,  stretched  the  arm  of  mercyt: 
the  devoted  victim  of  party.  Sir,  I  will  venture  to  i 
firm,  notwithstanding  the  confident  manner  in  whichii 
has  been  asserted,  that  the  respondent's  prejudiaie' 
opinion  on  the  law  of  treason  in  the  case  of  Fries  v;-i 
correct,  that  in  questioning  that  opinion  I  have  the  au- 
thority of  Mr.  Adams  in  my  favor,  evidenced  by  ani 
ficial  act,  of  which  I  feel  it  would  be  impossible  for  k 
to  speak  in  terms  of  panegyric  too  lofty.  As  I  canno: 
add  to  the  eulogium  of. my  honorable  friend  Mr.  Rsn- 
dolph,  I  will  not  by  any  feebleness  of  expression  takt 
from  it.  Is  the  respondent  entitled  to  any  share  o/tfcc 
merit  of  this  great  and  good  action  ?  Did  he  Interccdt 
ftt  the  seat  of  mercy  ?  And  yet  because  the  life o/Ws 
was  saved  by  the  justice  and  humanity  of  Mr.  Adams, 
Ins  counsel  would  almost  persuade  us,  that  Mr.  Chase 
had  this  'objeft  in  view,  when  he  adopted  the  cond«cl 
which  he  exhibited  on  the  trial.  He  deprived  Wffl  o< 
an  impartial  trial  by  jury,  the  adamantine  chain  whici 
secures  the  life  of  a  fellow  citizen,  and  suspemledlw 
existence  on  the  slender  hair  of  executive  discretion, 
and  his  counsel  make  a  merit  of  the  deed  ! 

Taking  the  conduiJl  of  the  respondent  altogether,  la 
that  unfortunate  case,  which  will  be  remembered  as  lonj 
as  virtue  is  revered  or  vice  deplored,  it  exhibits  a  stu- 
pendous colossus  of  judicial  despotism  and  kgali^^^ 
tice,  which  standing  witli  one  foot  fixed  on  therightsot 
juries  and  the  other  placed  on  the  privileges  oU^^^' 
cused,  besti'ode  the  prostrate  constitution  and  laws  of 
the  land,  and  with  a  look  more  fatal  than  that  of  i^  ^' 
siliik,  threatened  to  destroy  the  liberties  of  our  coua* 
try 


der. 


The  case  of  Fries  was  succeeded  by  that  ofCallen- 


If* 


.  There  is  seldom  one  aft  of  crying  iiijust/ce,  W""' 
out  being  followed  by  another.  It  is  the  misfortuneii 
not  the  fault  of  the  respondent  that  his  c^nduft  comp^^ 
us  to  unfold  more  than  one  solitary  case,  in  wbic»>^ 
grossly  violated  his  duty  and  the  laws  of  the  land. 
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Callender  had  written  a  book\  which  I  never  saw  until 
since  the  commencement  of   this  trial.     A  wretched 
performance  which  ought  never  to  have  excited  in, the 
breasts  of  the  honest  supporters  of  the  late  administra* 
lion  any  pasi^ion  but  contempt.     They  should  have  ap- 
plied to  it  the  memorable  declaration  of  one  who  once 
figured  in  political  life,  '^a  wise  and  virtuous  admini- 
*^  stration  is  not  to  be  .battt;red  down   by  mere  paper 
**  shot,"     The  respondent  it  appears  was  furnished  by 
one  of  his  present  counsel^  (Mr«  Martin)  when  in  the 
a6l  of  setting  off  for   the   distri^  of  Virginia,  with  u 
copy  of  this  formidable  work,  which  threatened  destruc- 
tion   in  his  opinion  to  the  federal  fabrick.     The  book 
was  ready   scored  to  his  hands,  so  that  with  a  single 
glance  he  might  discover  the  fatal  passages.     With  this 
volume  for  a   "  vade  mecum^  or  travelling  companioii,'' 
he  proceeded  to  Richmond  to  hold  a  circuit  court.    Soon 
after  his  arrival  a  presentment  was  made  and  an  indi6\* 
ment  found  against  Callender.     The  miserable  objedl 
of  persecution    was  hunted  up  and  down  the  country. 
At  length  he  was  discovered  by  the  Marshal  and  brought 
into  court.     To  the   indidment  he  pleaded  not  guilty, 
and  able  and  eminent  counsel   appeared  to  defend  him. 
To  avoid  any  dispute  about  testimony  in  discussing  thij 
case,  I  shall  rely  implicitly  on  the  evidence  cf  their  own 
witness,    Mr.  Robertson.     The   case  of  Callender    is 
comprised  by  the  second,  third,  fourth  and  fifth  arti. 
cles,  which  specify   the  particul^ir   ads  that  were  com- 
mitted in  violation  of  the  law  and  of  liis  duty  as  a  judge. 
I  shall  advert  to  the  prominent  grounds  of  charge  in  the 
order  in  which  they  occurred  on  tlie  trial,  without  con- 
finuig  myself  to  the  order  in  which  they  are  stated  in  the 
articles. 

Callender  not  being  prepared  with  the  testimony  ne- 
cessary to  substantiate  his  defence,  an  affidavit  was  filed 
in  due  form,  which  stated  ample  grounds  to  postjKine 
the  trial  of  the  cause,  and  upon  which  the  court  ought 
certainly  to  have  granted  a  continuance.  One  of  the 
counsel  for  the  respondent  h^s  read  a  rule  of  the  supreme 
court,  which  declares  that  they  will  consider  the  prac* 
tice  of  the  King's  Bench  as  fornung  the  outline  for 
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them.    In  the  authority  which  I  produced  a  few  daf s 
ago,  the  general  doctrine  on  the  subjed  of  postpoDiH| 
trials  is  laid  down  in  a  clear  and  plain  manner.     Id  th^ 
case  of  the  King  w  I^'Eon»  the  court  of  King's  Beoeh 
state  ver}^  accurately  the  rule  adopted  for  the  postpone- 
tnent  of  a  cause.     It  is  only  necessary  to  state  in  the 
affidavit  that  a  material  witness  is  absent,  whom  yoa 
have  used  your  diligence  to  obtain,  without  the  benefit 
of  whose  testimony  you  cannot  safely  proceed  to  trial, 
and  that  you  expert  to  procure  his  future  attendance* 
The   affidavit  of  Callender  stated  the  absence  of  wit- 
nesses  whom    he  believed  material,    mentioned  their 
names  and  places  of  residence,  and  the  ia6is  which  fae 
cxpeSed  to  prove  by  them.     This  was  at  the  very  term 
when  the  indiftment  was  found.     What  are  the  <4>jec- 
tions  raised  against  the  motion  to  postpone,  founded  on 
this  affidavit,  and  the  reasons  urged  in  supported'  the 
respondent's  refusal  to  put  off  the  trial  ?     They  are  truly 
singular.     One  is  a  refined  technical  objection  to  the 
form  of  the  affidavit,  because  it  does  not  state  in  strict 
legal  language  that  Callender  expe(^ed  to  be  able  to  pro- 
cure at  a  future  time  the  attendance  of  the   witnesKs. 
But  he  states  fa6ls  which  prove  on  the  face  of  them,  that 
by  postponing  the   trial  he  could  obtain  the  benefit  of 
their  testimony,  for  he  mentions  the  places  of  their  resi- 
dence, all  of  them  within  the  United  States.     I  say  the 
case   is   stronger  than  if,    secundum  formam^   he  had 
sworn  that   he  could  procure  their  attendance.     When 
he  tells  where  they  lived,  the  court  must  have  been  sa- 
tisfied on  this  point.     However  the  respondent  assigns 
a  curious  reason,  to  be  sure,  for  his  conduft.     If  the 
witnesses  who  were  absent  were  actually  before  the 
court,  and  were  to  prove  all  that  Calender  had  stated  or 
expected,  it  would   not   have  justified  all  the  lii>eUous 
passages  that   had   been   seledled  from  the  book  and 
thrown  into  the  indiftment.     How  was  Judge  Chase  to 
know  but  that  Callender  had  testimony  as  to  those  points 
on  which  his  absent  witnesses  would  not  have  deposed. 
1  have   ever  understood  it  to  be  a  sufficient  ground  of 
postponement,  if  a  witness  be  absent  who  can  prove  any 
one  material  fact  in  a  cause,  and  I  never  yet  beard  of  t 
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court  after  being  satisfied  of  this^  attempting  to  aseer^ 
tain  whether  there  were  other  witnesses  who  would  prov9 
all  the  rest  of  the  fa£ls  necessary  to  substantiate  a  de- 
fence.    This,  would  be  most  efiectually  trying  and  deci- 
ding a  cause  upon  a  motion  which  was  intended  to  pre* 
vent  the  trial  of  it  at  that  time.     It  is  further  contended 
that  any  person  who  writes  on  political  subjects  should 
have  all  the  documents,  vouchers  and  witnesses  at  his 
elbow  to  prove  the  truth  of  any  iact  which  he  asserted*. 
I  have  always  thought,  that  when  a  charge  is  preferred 
a(>ainst  any  man,  it  is  time  enough  then  to  look  for  tes* 
timony  to  prove  his  innocence*     In  fact  there  is  no  me* 
thod  which  I  know  of  by  which  he  could  procure  the 
evidence  of  any  individual  until   there  was  a  case  de^ 
pending*     All  the  exparte  affidavits  he  could  obtain^ 
this  honorable  court  know  would  be  incompetent  testiv 
mony. 

The  respondent  it  seems  was  willing  to  postpone  it 
for  a  particular  period,  provided  he  would  be  present  at 
the  trial.  Nay,  he  would  go  all  the  way  to  Delaware^ 
and  return  again  to  accomplish  an  object  he  seems  to 
have  had  so  much  at  heart.  In  my  humble  opinion  this 
part  of  the  Judge's  condu£t  proves  stronger  than  almost 
any  other  of  his  acts,  the  motives  which  influenced  him. 
Ifl  were  to  select  any  one  circumstance  to  prove  that 
his  intentions  were  improper,  I  would  lay  my  hand  on 
this.  I  will  not  postpone  this  importaht  trial  until  the 
next  term,  because  according  to  the  arrangement,  I  shall 
not  then  be  on  this  bench,  but  I  will  agree  to  delay  it 
for  a  shorter  period,  and  travel  three  or  four  hundred 
miles  in  order  to  accommodate  Mr.  Callender  with  my 
presence  on  the  trial.  Did  any  lawyer  ever  hear  of  such 
conduct  ?  Did  ihey  ever  hear  of  a  court  adjourning  to 
a  particular  time,  to  try  a  single  solitary  case  of  a  com- 
mon misdemeanor  ? 

I  read  a  case  the  other  day  from  Bacon,  where  the 
trial  of  an  indictment  was  postponed  until  the  second 
term  from  that  in  which  the  motion  was  made.  I  re. 
fcrred  to  another  case  in  Cowper's  Reports,  where  the 
coqrt  declared  they  would  postpone  the  cause  for  ever, 
as  the  witnesses  were  not  within  the  power  df  tlie  de- 


Digitized  by 


Google 


4^0 

fendant,  unless  the  prosecutor  would  agree  that  dicir 
depositions  should  be  taken  and  read  as  evidence. 

Let  us  suppose  that  Callender  had  stated  in  his  afl^- 
vit  that  he  could  not  procure  the  attendance  of  material 
witnesses,  because  the  process  of  the  court  would  not 
reach  them,  aifd  that  tlie  respondent  himself  had  been 
of  opinion  that  their  testimony  could  not  be  taken  bj 
commission,  the  court  possessing  no  such  authoritj  in  a 
criminal  cause.    Ought  he  not  under  these  circumstaiiocs 
to  have  imitated  the  humane  example  of  a  British  judge, 
and  to  have  told  the  District  Attorney  that  he  would 
postpone  the  cause  until  he  consented  that  their  deposi- 
tions  should  be  taken.     He  preferred  acting  in  a  very 
different   M'ay.     As  some  of  the  witnesses    were  not 
within  the  power  of  the  court,  no  matter  how  material 
their  testimony  might  be  to  the  defence,  it  was  an  strga- 
ment  sufficient  in  his  own  mind  to  order  on  the  trial  of 
the  cause,  more  especially  as  the  affidavit  did  not  state« 
what  was  never  before  required,  that  he  had  other  wiu 
nesses  ready  to  prove  the  residue  of  his  case,  prorided 
he  could  procure  the  evidence  of  those  that  were  then 
absent,  which  was  absolutely  necessary,  fully  and  com- 
pletely to  substantiate  his  defence.     I  take  up  this  case 
and  test  the  conduct  of  the  respondent  by  the  facts  which 
at  that  time  appeared  before  him,  and  not  by  any  subse- 
quent declarations  of  the  counsel  for  Callender.     Was 
there  any  legal  cause  of  suspicion   in  the  case,  arising 
from  any  circumstances  which  have  been  related  ?     The 
wretched   author  ox  a  vulgar,  miserable  performance, 
had  been  presented,  arrested   and  indicted,    and  was 
about  to  be  tried  offhand,  as  if  in  a  court  of  pie  poudre, 
where  business  is  dispatched  as  quick  as  you  can  shake 
the  dust  from  your  shoes,  when  his  counsel  exhibited  an 
affidavit  of  the  absence  of  material  witnesses,  and  mov- 
ed the  court  to  postpone  his  trial  according  to  the  usual 
course.     Anrl  though  strong  legal  grounds  are  laid  be- 
fore them,  this  reasonable  request  is  refused  upon  the 
miserable  pretexts  which  have  been  assigned.     Dispatch 
appears  to  have  been  a  favorite  obje6t  with  the  respon- 
dent in  criminal  business.     But  this  extempore  mode  of 
proceeding,  this  impromptu  method  of  admimsteriag 
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justtce,  when  an  accused  individual  is  praying  for  time 
to  collect  the  testimony  necessary  for  his  defence, ,  is  in 
periecl  hostility  with  the  humane  spirit  of  our  laws,  and 
the  practice  of  every  court  with  which  I  am  acquainted; 
J  have  read  as  a  maxim  of  law,  that  in  capital  cases  no 
delay  is  long,  and  I  should  presume,  that  in  crimes  of 
an  inferior  grade,  a  reasonable  postponement,  a3  the  ob- 
je£l  cannot  be  to  convict  and  punish  innocence,  ought 
certainly  to  be  granted,  and  is  enjoined  in  all  the  autho- 
rities, let  us  turn  our  eyes  to  whatever  book  of  practice 
or  precedent  we  may.  I  am  far  from  thinking  that  there 
may  not  be  such  glaring  violations  of  the  law  by  those 
who  are  presumed  to  be  best  acquainted  with  it,  as  at 
first  blush  to  prove  that  they  were  intentional,  and  pro- 
ceeded from  impure  motives,  not  from  ignorance,  but 
design. 

Suppose  a  judge  should  sentence  any  person  to  the 
pillory  for  an  offence  which  was  by  law  punishable  with 
a  small  fine,  or  condemn  him  to  the  whipping  post  for  a 
crime,  the  penalty  annexed  to  which   was  imprison* 
ment.     I  presume  in  either  case  there  would  be  no  ques- 
tion about  motives.     I  put  these  merely  for  examples, 
because  I  take  iu  whenever  there  is  an  unequivocal, 
glaring  and  manifest  violation  of  any  known  principle, 
or  settled  rule  of  justice,  with  which  a  man  well  educa- 
ted in   the  legal  science,  and^more  especially  one  who 
possesses  the  vi^intl  annorum  lucubrationes^  cannot  be 
unacquainted,  no  doubt  can  arise  whether  he  acted  from 
honest  mistake,  or  evil  design.     The  case  which  was 
cited  on  this  point  by  oneof  the  counsel,  (Mr.  Key) from 
Term  Reports,  does  not  apply  on  this  occasion.     That 
was  an  application  to  the  court  of  King's  Bench  for  aln 
information,  which  is  a  more  summary  mode  of  pro- 
ceeding, than  by  indi6\ment,  and  in  such  cases  it  is  the 
practice  of  that  court,  unless  very  strong  grounds  are 
laid  before  them,  not  to  interpose  their  extraordinary 
power  of  granting  an   information,  which  deprives  the 
accused  partj  of  the  security  and  protection  of  a  grand 
jury,  and  will  compel  the  applicant  to  resort  to  the  ordi- 
r.ary  remedy  of  indiftment. 
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I  db  respedfall^  submit  for  the  reasons  assigotd, 
fSkat  the  cofidu£l  of  the  learned  juclge,  ia  refusing  ta 
postpone  the  trial  of  Callender^  was  a  most  maaitest 
▼iolatioa  of  ail  the  principles  of  law,  and  waa  attended 
with  such  circumstances  as  render  it  highly  ijaprohaUc 
that  it  proceeded  from  a  mere  error  in  judgment. 

LfCt  us  examine  the  subsequent  conduct  of  the  respon- 
dent.  And  whilst  we  view  him  progressing^  with  tlic 
case,  we  shall  find  him  at  every  step  deviating^  more 
widely  from  the  course  which  he  ought  to  have  pur* 
6ued. 

It  is  tn  evidence,  that  a  person  (Mr*  Basset)  was  caU- 
ed  to  the  book  to  be  sworh  as  a  juror,  who  suggested  to 
the  court  facts,  which  in  my  humble  opinion,  rendered 
him  incompetent  for  that  office.     This  suggestion  was 
made  from  laudable  motives.     It  proceeded  from  a  con- 
viction that  he  was  not  an  impartial  juror,  whose  mind 
had  received  impressions  unfavorable  to  the  case  of  the 
accused.    He  candicfly  stated  to  the  court^that  he  had 
seen  in  the  newspapers  extra£ls,  said  to  be  taken  from 
the  work  called  the  **  Prospeft  Before  Us,**  and  that  if 
the  extracts  were  truly  taken,  he  had  formed  an  unequi- 
vocal opinion,  that  the  book  was  a  libeUoas  publicaticMi, 
ior  he  had  made  up  his  mind  that  the  sedition  law,  as  it 
is  called  in  common  parlance,  was  perfe£tly  constimti- 
onal.     This  very  work  was  the  foundation  of  the  indict- 
ment, which  we  may  reasonably  suppose  contained,  if 
not  all  the  passages  which  had  been  scored  by  that  pro- 
found lawyer  the  Attorney  General  of  Maryland,  a  ju- 
dicious selection  of  those  that  were  most  obnoxious  and 
offensive.     I  undertake  to  state  as  a  correct  principle  of 
law,  that  upon  an  indi£lment  for  a  libel,  though  particu- 
lar  sentences  may  have  been  culled  by  the  prosecutor, 
the  jury  have  a  right  to  examine  the  whole  publicatioo, 
and  to  judge  from  the  general  context  of  the  book,  whe- 
ther the  publication  be  criminal  or  not.     This  was  uni- 
versally allowed,  even   when  the  powerful  talents  and 
conimanding  influence  of  a  Mansfield  had  efibcted  a 
monstrous  innovation  in  the  trial  by  jury,  in  cases  of  this 
nature.     When  like  the  defendant,  (l^ut  reoottect  not 
in  a  capital  case  as  on  the  trial  of  Fries)  he  had  reduced 
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the  jury  to  mere  cyphers,  and  had  usurped  their  powers, 
and  arrogated  for  the  court  the  right  to  decide  what  it 
^vas  the  duty  and  the  province  of  the  jury  to  determine. 
The  poor  jury  were  to  be  confined  to  the  merefaflof 
publication,  and  the  truth  of  the  innuendoes^  and  the 
court  were  to  decide  exclusively  the  law. 

It  was  reserved  for  that  great  and  enlightened  states* 
man,  Mr.  Fox,  to  restore  the  law  to  its  ancient  unifor* 
mity,  and  revest  in  the  jury  that  power  in  prosecutions 
for  libels,  which  they  possessed  in  every  other  criminal 
ca^e.     It  will  be  remembered  that  in  this  arduous  and 
laudable  undertaking,  he  was  supported  by  the  eloquent 
Erskine,  and  the  venerable  Earl  of  Camden,  who  had 
resisted  with  that  independence  and  integrity,  which 
strongly  marked  his  dignified  character,  the  new  fangled 
doctrines  of  the  court  of  King's  Bench.     Since  the  li- 
bel bill  has  been  enacted,  in  all  the  cases  which  have 
occurred,  the  subject  has  been  left  at  large  with  the 
jury.     I  recollect  particularly  on  the  trial  of  the  King  vs 
Stockdale,  which  took  place  soon  after.  Lord  Kenyon 
told  the  jury  they  were  not  tied  down  to  the  passages 
seledted  from  the  pamphlet,  but  were  to  Qsinpare  the 
extracts  with  the  whole  publication^  and  judge  for  them<> 
selves  from  the  entire  work,  as  to.  the  guilt  or  innocence 
of  the  accused,  and  Stockdale  was  acquitted.     li  a  ju« 
ror  had  formed  an  unequivocal  opinion,  that  the  work 
entitled  the  *^  Prospect  Before  Us*'  was  a  libellous  pub- 
lication, he  had  in  fafl  formed  an  unequivocal  opinion 
on  an  indi£lment  predicated  on  extracts,  taken  from  that 
book.     There  is  no  logic  which  can  destroy  or  evade 
this  position,  drawn  from  the  facts.     Observe  the  sub- 
tlety, with  which  the  respondent  eludes  the  most  obvi- 
ous principles.     The  question  put  by  him  to  the  juror 
was,  •*  have  you  ever  formed  and  delivered  an  opinion 
*^  on  the  charges  contained  in  the  indictment  ?''     Re- 
member that  the  indictment  was  not  read  to  him,  in  or- 
der that  he  might  know  what  it  contained,  and  having 
understood  its  contents,  be  able  to  give  a  correal  an- 
swer, he  was  called  upon  to  declare  whether  he  had 
formed  and  delivered  an  opinion  on  what  he  had  never 
seen,  nor  heard  read,  and  with  sophistry  exposed  to 
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vulgar  inspection,  the  learned  judge  proceeds  to  stat/f , 
that  **he  never  saw  the   indi6lment   nor  heard  it  read, 
**  and  if  he  had  neither  read,  nor  heard  (he  charges,  be 
**  was  sure  htf  could  not  form  an  opinion  on   the  sub- 
**  j?<^*'*     But  how  unjust  was  the  conclusion  which  the 
respondent  drew  from  his  premises.     For  the  indiflment 
which  Mr.  Basset  never  heard  read,    when  he    came  to 
read  it,  might  be  found  to  contain  those  very  passages, 
which  he  considered  as  libellous,  and  how  in  the  face  of 
the  fact,  for  the  juror  had  decided  **  The  Prospect  Be- 
fore  Us''  to  be  a  libel,  and  the  *"  Prospea  Before  Us" 
judge  ChasTe  knew  himself  to  be  the  sole  basis  of  the  in- 
di6tment.     Let  us  suppose  that  the  respondent  himself, 
after  scanning  with  eagle  eyes  this  terrible  publication, 
had  absolutely  made  up  his  mind  that  it  was  libellous, 
and  had  afterwards   been  called  upon  as  a  juror,  on  an 
indiflment  against  Callender,  which  he  had  never  seen 
or  heard  read,  but  which  in  fa£l  was  founded  on  this 
publication.     Would  he  pretend  to  say,  because  he  did 
not  know  what  the  indidment  contained,  that  it  was  im- 
possible he  should  have  formed  an  unequivocal  opinion 
on  the  charges  which   composed   it  ?    I  presume  not. 
Behold  then  the  imposition  which  was  practised  upon  a 
juror,  who  had  made  up  his  mind  absolutely   on  the 
very  question  to  be  tried.     He  might  as  well  have  asked 
him  whetht^r  he  had  formed  and  delivered  an  opinion  on 
any  other  indidtment,  of  which  he  had  never  heard  be- 
fore, as  one  which  he  Jiad  never  read,  and  of  the  contents 
of  which  he  was  utterly  ignorant.     To  luive  asked  Mr- 
Basset  whether  he  had  formed  and  delivered  an  opinion 
on  any  particular  case  in  the   books  with  which  he  was 
entirely  unacquainted,  and  if  he  answered  from  that  cir- 
cumstance in   the  negative,  to  have  ordered  him  to  be 
sworn,  would  have  been  just   as  proper  as  the  course 
thff  judge  pursued.     Mr.  Basset  had  formed  an  unequi- 
vocal opinion,  that  the  publication  for  which  Callender 
was  indifled  was  a  libel.     And  had  delivered  this  opi- 
nion  to  bring  it  completely  within  the  respondent's  rule. 
Some  of  the  counsel  haw  observed,  that  the  objection 
was  not  made  by  the  advocates  of  Callender,  and  that  it 
proceeded  from  a  mere  suggestion  of  Mr.  Basset.   And 
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which  is  the  strongest  case  ?    I  apprehend  that  where  a 
juror,  conscious  of  his  impressions^    from  motives  of 
delicacy,  puts  the  c6urt  in  possession  of  information,  on 
Avhich  they  were  bound  to  aft.     Let  mc  ask  under  these 
circumstances,  whether  Mr.  Basset  was  an  impartial  ju- 
rbr  ?      And  does  not  the  imperative  language  of  the  con- 
stitution declare,  **  that  in  ail  criminal  prosecutions  the 
"  accused  shall  enjoy  the  right  to  a  speedy  and  public 
*'  trial  by  an  impartial  jury. ^^     With  this  plain  provi- 
sion on  my  side,  1  want  not  the  glossary  furnished  by  the 
authorities  which  liave  been  cited  by  the.counsel  for  the 
•respondent.     Nor  can  it  be  necessary  to  enter  into  a  cri- 
tical examination  of  chem,  as  we  have  a  case  determin- 
ed   in  our  ow;i  courts,  on  the  motion  for  a  new  trial, 
made  on  behalf  of  Fries«     Oh  that  occasion,  this  honor- 
able court  will  find,  that  all  the  precedents  relied  upon 
at  this  time  were  adduced  and  urged.     The  passages 
from  Brooke,  Roll,  Vlner^  and  trials  per  pais ^  were  ci- 
ted.    The  law  at  large  and  the  law  abridged,    were 
brought  before  the  judges,  who  decided  after  a  solemn 
argument  in  favor  of  a  new  trial.     This  single  case  is 
sufficient  to  overturn  the  authorities,  in  which  the  res- 
'   pondent*s  counsel  appear  to  repose  such  implicit  taitlu 
What   were   the   facts  on  the  motion  for  a  new  trial  in 
Fries's  case  ?    After  a  verdifl  of  guilty,  an  affidavit  was 
made  that  one  of  the  jurors  had  said  that  Fries  ought  to 
be  hung.     Mr.  Basset,  this  court -will  recollefil,  m  ef- 
fect declared  as   positively   that   Callender  ought  to  be 
convicted.     Mr.  Basset  had  formed  an  unequivocal  opi- 
nion, that  the  publication  for  which  Callciider  was  in- 
dicted, was  a  libel.     This  opinion  to  bring  it  completely 
within  the  respondent's  rule,  he  delivered  in  open  court 
at  the  moment  ol  being  sworn  as  a  juror.     That  certain- 
ly was  giving  an  opinion  that  Callender  ought  to  be  pu- 
nishf^d.     But  the  juror  in  Fries*s  case,  when  confronted 
with  the  witnesses  who  deposed  to  his  declaration,  de- 
nied having  made  use  of  the  expressions  imputed  to 
hira. 

I  do  therefore  most  sincerely  believe,  that  the. responx 
dent  decided  against  the  principles  of  law  and  the  plain 
letter  and  spirit  of  the  constitution,  when' he  directed 
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Mr.  Basset  to  be  qualified  as  a  juror  oq  the  trial  c^  Cal- 
lender.  He  decided  also  against  the  just  construction  t^ 
his  own  rule,  contained  m  the  question  which  he  ad- 
dressed to  the  juror,  and  gaye  it  an  interpretation^  which 
rendered  it  equally  ridiculous  and  absurd.  The  ques- 
tion must  have  presupposed  the  juror  acquainted  with 
the  contents  of  the  indictment,  and  must  have  been  pre- 
dicated on  this  prmciple.  Any  other  supposition  would 
render  it  not  merely  idle  and  nugatory  to  be  put^  but 
trnly  nonsensical ;  and  yet  the  respondent  made  his  be- 
ing ignorant  oi  the  charges  in  the  indictment,  the  pre- 
text lor  swearing  him  on  the  jury.  So  far  as  relates  to 
the  delivery  of  an  opinion  which  he  had  previously 
formed,  Mr.  Basset,  in  answer  to  an  interrogatory 
which  was  put  to  him  by  me,  replied,  that  he  did  pub- 
licly in  open  court  prt)nounce  the  opinion  which  he  had 
formed  of  **  The  Prospect  Before  Us,"  from  the  exLnicts 
which  he  had  seen  in  tlie  papers.  Here  then  is  proof 
thdthe  did  deliver  in  the  most  solemn  and  public  man- 
ner ah  opinion  on  the  subject,  from  which,  on  his  oath 
as  a  juror,  for  he  was  jubt  about  to  be  qualified,  he  could 
not  depart  without  subjecUng  himself  to  ignominy  and 
the  severest  reproach. 

The  point  is,  I  humbly  conceive,  too  plain  to  require 
any  further  comments,  and  I  shall  proceed  to  another 
extraordinary  circumstance,  which  occurred  on  this 
trial,  which  I  am  sorry  to  say  was  characterized  by  so 
many  and  such  strange  modes  of  proceeding,  that  I 
think  we  might  safely  challenge  the  profoundest  re- 
searcher in  the  judicial  history  cf  England  to  furnish  a 
parallel.  Let  me  remark,  that  all  the  questions  propos- 
ed to  the  witnesses  on  the  part  of  the  prosecution,  were 
put  ore  tcnus.  The  tongue  and  not  the  pen  propounded 
them.  As  soon  as  the  examination  began  on  the  part  of 
the  defendant,  or  to  speak  more  correctly,  before  it  com- 
menced,  the  tables  were  turned,  and  the  comisel  of 
Callender  were  directed  to  reduce  to  wriiiug  the  ques- 
tions  which  they  wished  to  ask.  This  is  proved  to  be  a 
novelty  in  trials  of  this  nature.  If  so,  was  it  an  inno- 
cent novelty  ?  Why  embarrass  the  counsel  for  tlie  pri- 
poMT  with  an  unusual  and  unprecedented  regulatioo, 
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and  compel  them  to  do  that,  whidh  they  did  not  require 
on  the  part  of  the  prosecution.     This  extraordinary  mea* 
sure  has  been  attempted  to   be  excused,  because,  this 
honorable  court  has  adopted,  though  partially,  the  same 
rule  upon  tlie  request  of  any  of  its  members.     The 
lai^ge  number  of  judges,  of  which  this  dignified  tribu- 
nal is  composed,  rendered  such  a  rule  necessary  and 
proper.     It  flowed  from  the  very  nature  and  constitution 
of  this  court,  and  is  agreeable  to  constant  and  general 
usage.     T  be  two  cases  bear  no  resemblance  nor  simila- 
rity to  each  other*     The  rule  operates  here  equally  and 
fairly,  let  the  question  come  from  what  quarter  it  may, 
whether  from  the   managers  or  the  counsel,  or  whether    , 
it  be  proposed  by  any  member  of  this  honorable  body. 
The  counsel  for  Callender  submitted  to  this  new  law  of 
the  court,  promulgated  at  the  instant  it  wai  to  be  execu- 
ted, and  suited  to  the  case  before  them.     They  reduce 
the  questions  which  they  wished  to  ask  Colonel  Taylor, 
to  writing.     Immediately  an  objcflion  is  raised  against 
them.     And  if  it  were  not  already  known  to  this  h6nora. 
ble  court,  I  am  sure  no  member  could  guess  what  it 
was.     The  respondent  had  first  enquired  of  them,  what 
they  intended  to  prove  by  tin*  witness,  and  then  insisted 
that   their  interrogatories   should  be  committed  to  wri- 
ting.    It  will  be  recollefted  that  from  the  miserable 
trash  of  Callcnder,  the  prosecutor  had  picked  and  culled "^ 
here   and  there,  the  most  noxious  and  loathsome  pas- 
sages.    Every  offensive   paragraph  consiituted  a  sepa- 
nue  and  distinft   charge.     The.  charges  were  of  course 
numerous.     The  following  sentence  was  seledled  as  the 
ground  of  two  of  them.     Alluding  to  the  late  President 
Adams,  the  publication  says,  *'  ffeivvs  a  professed  aris-, 
*'  tocrat.     He  had'pro'Ded  faithful  and  serviceable  to 
*'  the  British  interest.^^     The  passage  itself  contained 
two  distint\  assertions,  both  of  which  had  been  charged 
with  the  proper  innuendoeSy  to  explain  the  intentions  of 
the  author,  and  the  tendency  of  the  expressions  as  high*, 
ly  criminal  in  the  indictment.     The  districl  attorney,  it ' 
appears  from   the  note  taken  by  Mr.  Robinson  of  his 
argument,  considered  the  term  aristocrat,  used  in  the 
common  political  or  party  acceptation,  with  the  views  of 


Digitized  by 


Google 


438 

Callcnder  as  particularly  offensive  and  libellous.     Con- 
trary to  the  precipitate  opinion  of  the   respondent,  he 
considered  the  assertion  that  Mr.  Adams  was  a  profess- 
ed aristocrat,  a'  substantive  offence  of  itself.     Colonel 
Taylor's  testimony  it  was  expefted  would  go  to  prove 
the  truth  and  justice  of  those  observations   of  Cullen- 
der's.    It  often  happens  that  counsel  are  not  accurately 
informed  of  all  that  a  witness  can  depose.     From  the 
questions  drawn  up  in  haste  by  Mr.  Hay,  to  be  put  to 
Mr.  Taylor,  the  respondent  drew  the  inference,  but  in 
my    humble    opinion,  very   erroneously,  that  Colonel 
Taylor's  testimony  would   not  go  the  whole  Icngtii  of 
substantiating  the  facfls  necessary    to  evince  that  Mr. 
Adams  was  a  professed  aristocrat,  and  that  he  was  faith- 
ful and  serviceable  to  tlie  British  interest.     He  thought 
it  could  only  prove  part,  and  therefore  reje£led  it  as  m- 
admissable.     For  this  opinion,  Mr.  Robinson  states,  that 
ihe  judge  declared  that  *•  he  took  the  responsibility  on  him- 
self^  and  risked  his  character  on  it."    His  reasons  were 
neither  solid  nor  plausible.     He  stated  that  the  passage 
constituted  an  entire  charge,  and  evei'y  part  of  it  must 
be  proven,  or  none   at  all.     If  a  person  had  a  respecta- 
ble  witness  as  to  part,  and  another  equally  respectable 
as  to  the  residue,  he  would  examine  neither,  because 
singly  tiiken,  their  testimony   would  not  go  to  all  the 
dkarge.     It  is  seldom,  indeed,  any  party  can  make  out 
his   whole  case  by   one   solitary  witness,  and  when  it 
does  happen,  it  is  always  suspicious.     When  an  indivi- 
dual is  selected  to  prove  all  that  is  required,  agreeably 
to  the  rule  of  the  respondent,  no  objection  of  this  kind 
wcula  occur.     But  is  not  that  case  much  stronger  where 
a  number  of  witnesses  appear*  each  ready  to  depose  to 
the  particular  facts  within  his  knowledge,  and  where  the 
sum  or  aggregate  of  their  testimony  furnished  a  complete 
answer  to  the  charges,  however  numerous. 

I  may  safely  venture  to  say,  that  in  the  annals  of  any 
Courts  of  justice  or  injustice  under  heaven,  such  an  ex- 
ception to  testimony  is  not  to  be  found.  The  chief  jus- 
tice  oi  the  United  States,  a  gentleman  every  way  well 
qualified  to  judge,  declares  that  he  never  heard  of  such 
an  objeftion  bclore.     It  is  without  precedent,  anTi  in 
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violation  .of  every  rule  of  the  law  of  evidence.    The 
idea  is  too  absurd  to  be  dwelt  upon.     It  is  too  distorted 
in  principle  to  admit  of  consistency  in  practice.     It  is 
contraband  in  law,  and  can  only  be  smuggled  by  the  ad- 
dress with  which  it  was  introduced-     It  requires  great 
talents  and  ingenuity  for  a  moment  to  hide  its  deformity, 
and  in  vulgar  hands  it  would   becomp  truly  ridiculous 
and  contemptible.     It  is  utterly  indefensible ;  and  the 
respondent's  counsel  themselves  have  felt  it  incapable 
of  being  justified.     They  have   attempted  to  excuse  it, 
by  endeavoring  to  shew  that  the  learned  judge  was  not 
influenced  by  bad  motives.     For  my.  part  I  consider  it 
so  flagrant,  that   I  can  ascribe  his  conduct  to  no  other, 
especially  when  taken  in  connection  with  the  facts  and 
circumstances  proved  by  the  evidence.     This  Will  lead 
me  to  make  a  few  remarks  on  the  quo  animo^  with  which 
he  acted  throughout  the  whole  of  this  transaction.     On 
this   topic   the  evidence  is   copious  and  pointed.     We 
have  been  charged  with  destroying  the  confidence  of 
society^  because  we  have  given  evidence  of  the  declara* 
tions  of  the  respondent  made  to   Mr.  Mason.     These 
have  been  stated  with  all  that  delicacy  which  is  charac- 
teristic  of  the  gentleman.     I  do  not  discover  from  the 
manner  or  the  circumstances,  that  the  respondent's  con^ 
versation  with  Mr.  Mason  was  a  confidential  one.     If  I 
did,  I  will  candidly  acknowledge  I  should  feel  little  dis- 
posed  to  trespass  on  the  walks  of  private  life.     It  was 
said  to  have  taken   place  at  an  unguarded  moment,  and 
that  every  unreserved  expression  should  not  be  tortured 
into  an  accusation.     Let  us  bear  in  mind  that  the  res- 
pondent was  a  judge  of  the  land,  and  about  to  depart  to 
Virghiia^  to  perform  the  duties  attached    to  his  ofiice. 
He  had  then  in  his  possession  a  copy  of  Callender's 
work,  and  declared  he  would  teach  the  people  of  Vir. 
ginia  to  distinguish  between  the  liberty  and  the  licenti- 
ousness  of  the  press,  and  that  if  the  state  was  not  too 
much  depraved  to  furnish  a  jury  of  good  and  respecta- 
ble  men,  he  would  certainly  punish  Callender.     If  we 
pursue  him  on  his  way  to  Richmond,  we  find  him  in  the 
stage  asking  a  perfect  stranger,  whether  he  had  ever  seen 
"  The  ProspeSl  Before  Us,'*  and  expressing  a  wish 
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that  Callender  had  been  hanged.  He  actually  proceeded 
to  Richmond  with  the  scored  book  in  his  pockety  which 
was  delivered  to  the  jury,  and  Callender  was  conTictcd 
and  piinished.  It  is  said  by  his  counsel,  that  these  de- 
clarationsof  the  respondent's  were  not  made  in  earnest, 
they  were  mere  jests.  I  suspeft  Callender  did  not  find 
them  so.  Like  the  fable  of  the  frogs,  it  might  have  been 
jest  and  sport  to  judge  Chase,  but  it  was  cruelty  to  him. 
Sirs  I  will  not  dwell  longer  on  those  unpleasant  and  pain- 
ful circumstances.  This  honorable  court  can -and  will 
duly  appreciate  them.  Much  more  might  be  said  on 
this  case,  but  I  will  leave  the  task  to  abler  hands  than 
mine.  My  honorable  friend  will  do  ample  justice  to 
those  points  whicli  I  have  omitted. 

From  Virginivi,  fluked  with  success  and  elated  with 
his  triumph  over  Callender,  the  respondent  hastened  ro 
Delaware,  The  night  preceding  the  day  en  which  the 
respondent  was  to  hold  the  court,  he  lodged  at  the  vil- 
lage of  Christiana,  about  five  miles  distant  from  the 
court  house.  ^  From  this  place  he  rode  into  New  Castle 
next  morning,  with  Dr.  William  M'Mechen^  who  was 
summoned  as  a  grand  juror  to  the  court,  and  it  is  in 
evidence,  was  aflually  sworn  on  the  panneL  This  is 
the  very  man,  who,  it  is  represented,  gave  the  respon- 
dent the  inrormation  relative  to  the  seditious  printer. 
As  a  grand  juror  it  was  his  duty  to  communicate  to  his 
fellows,  any  offences  against  the  laws  of  the  land,  which 
had  come  to  his  knowledge,  and  it  was  the  duty  of  the 
grand  jury  to  present  every  criminal  aft,  punishable  by 
the  laws  of  the  United  States^  We  are  bound  to  pro- 
nounce  that  Mr.  M*Mechen  put  the  rest  of  the  grand 
jury,  for  he  was  sworn  so  to  do,  in  complete  possession 
of  all  the  information  which  he  communicated  to  the 
respondent.  With  these  circumstances,  the  respondent 
was  perfcftly  well  acquainted.  He  saw  with  his  own 
eyesthe  very  man  impannelled  on  the  inquest  who  had 
opened  the  budget  to  him,  and  knew  it  was  his  duty  to 
unfold  the  intelligence  to  his  brethren.  The  respondent 
proceeds  to  deliver  an  appropriate  charge  to  the  jury.  A 
charge"  free  from  all  those  blemishes  which  stain  a  sub- 
sequent performance  of  the  same  kind.     He  presented  te 
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ffrefr  ViA\V  in:  chaste  a^rf  elbquent  fart^^tuigc,  <he  pfoper 
stibjti6tsfor  fhcir  enquiry*     h\  my  hambfe  opiiiiojri  il 
rtitiy  have  be^it  eqtiaHed  bat  never  excelled     i  eotisnier- 
ed  it,  afccot^diog  to'  lAy  poor  judgmei)ft  aft  the  time,  a 
pe^feflt  ttotlel,  the  iftbst  finished  piece  in  style  and  snfe- 
statfi'ce,  that  I  ever  heard  addressed  to  a  granrd  jury.. . 
ttad  he  stopped  here,  he  would  have  been  aft  obje^  of 
praise  rather  thjfti  compiaint.     Had  he  b^en  contented 
with  dischatging  his   official  duty,  he  would  have  b6ea 
entitled  to  our  thanks,  rather  than  merited  an  accusa* 
tiort.     The  grand  jury  retire  to  their  chamber,  ahd  after 
some}  linlo  return  to  the  box.     To  the  credit  of  the  theft 
marshal  of  the  Delaware  dis(ri<3,  I  must  observe,  that 
he  had  manifested  on  that  occasion,  (as  I  know  him  uni- 
forrfiljr   to^  have  done,  evert  when  the   storfti  of  party 
raged  with  the  greatest  violence)  in  the  selection  of  his 
jurors,  an  indlependeftce  becommg  the  responsible  sta^ 
tion  which  he  filled.     They   were   not  men  of  pliant 
tempers,  nor  were  they  catefully  culled  frotti  the  ruling 
sect,  but  chosen  ivithout  respefl  to  party,  from  the  most 
respeflable  of  both  sides.     It  gives  toe  great  pleasure  to 
speak  of  such  cOndu€t,  because  I  Wish  to  hold  it  up  as 
an  exampfe.     The  grand  jury  were  asked  by  the  cleric  in 
the  usiiil  fofta,  *•  have  you  any  bills  or  presentments  to* 
**  make  ?"     Their  foreman  respectfully  answered  **  they 
**  had  not/'     On  this,  the  judge  could  no  longer  bridle 
his  temper.  .  He  had  anticipated  perhaps  a  ^reat  from  the 
prosecution  of  an  obnoxious  printer,  and  eipe£ied  to 
regale  his  palate  with  a  favorite  dish.     Provoked  by  dis- 
appointment, his  passion  burst  into  a  flame,  and  he  con- 
descended to  stoop  from  the  bench,  for  the  purpose  of 
seizing  On  hi^  prey,     it  was  at  this  period  he  betrayed 
emotibns  so  highly  reprehensible,  and  so  very  unsuita* 
ble  to  the  dignity  of  his  situation.     In  a  tone,  well 
adapted  to  the  exceptionable  language,  he  observed  to 
the  grand  inquest  *"  What  no  bills  or  presentments!'* 
This  was  n)atter  of  astonishment  to  him,  and  he  pro- 
ceeded to  make  the  observations  so  correftly  described 
by  Mr.  Read,  the  district  attorney  of  Delaware,  a  gen- 
tleman of  irreproachable  life  and  manners,  whose  cha. 
rafter  is  nut  only  unimpeached  but  unimpeachable,  and 
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Mr.  Lea,  one  of  the  grand  jury  themselves,  to  wfaoBi 
part  of  the  observations  were  addressed,  a  merchant  of 
established  reputation,  and  as  a  man  respe£ted  by  aU 
who  are  acquainted  with  him.     Sir,  after  the  observa- 
tions  I  have  already  made  on  positive  and  negative  testi- 
mony, I  will  not  stop  to  demonstrate  that  every  thing 
stated  by  Mr.  Read  and  Mr.  Lea  was  said,  though  not 
recollected  by  some  other  witnesses.     I  will  bareiy  men- 
tion that  all  the  extra-judicial  remarks  of  the  respondent 
were  addressed  to  the  grand  jury  or  to  the  district  attor- 
ney.     They  must  therefore  naturally  be  presumed  to 
have  paid  the  strictest  and  closest  attention  to  all  that  fell 
from  the  learned  judge,  and  we  have  produced  one  of 
the  grand  inquest  themselves,  and  the  district  attorney 
to  prove  the  language  he  used.     I  feel  confident  under 
these  circumstances,  that   implicit  credit  will  be  given 
to  tliem.     I  am  also  convinced  that  the  statement  made 
by  the  respondent  is  scarcely  more  favorable  to  his  cause. 
The  grand  jury  repeat  to  the  interrogatory  put  to  them 
by  the  respondent,  the  answer  which  they  gave  to  the 
previous  question  of  the  clerk,  ami  request  additionally 
that  they  may  be  discharged,  as  many  of  them  were  far- 
mers,  and  it  was  hay  harvest,  a  very  busy  season  with 
them.     But  ho  matter  for  that,  the  buiuness  of  persecu- 
^  tion,  (or  I  will  not  say  prof  ecution,  niust  go  on  if  possi- 
ble.    Thejudge  would  not  discharge  the  grand  jury  on 
the  first  day  agreeably  to  general  practice,  as  proved  by 
judge  Bedford,  though  pressed  so  to  do.  '  He  proceeds 
to  give  them  information  of  the  seditious  temper  which 
had   manifested  itself  in  the  state,  and  particularly  in 
Newcastle  county.     A  county,  which  suffer  me  to  say, 
is  well  known  for  its  old  and  unshaken  patriotism  from 
the  revolution  to  the  present  day.     But  he  did  not  stop 
here,  he  proceeds  to  mention  a  seditious  printer,  point 
out  the  place  where  he  lived,  and  the  borough  of  Wil- 
mington  justly  celebrated  for  its  uniform  attachment  to 
the  cause  of  republicanism,  and  according  to  his  own 
answer,  to  specify  the  title  of  his  paper,  and  just  as  his 
name  was  escaping  from  his   lips,  a  returning  sense  of 
propriety  checkcci  his  speech.     Sensible  how  deeply  he 
had  committed  himself  already,  he  paused  for  reflection. 
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But  he  had  gone  too  far  to  effed  a  safe  and  honorable  re- 
treat.    He  calls  on  the  district  attorney  to  know  if  a  file 
of  the  papers  cannot  be  had.     Some  officious  person  of- 
fers to  procure  them,  and  the  respondent^directs  the  dis- 
trict attorney  to  examine  them  and  lay  them  before  the 
g^rand  jury,  who  are  ordered  to  attend  the  next  morning* 
T  hey  do  accordingly  attend,  the  file  of  the  papers  is 
laid  before  them  and  examined.     Behold  after  all  his  ex- 
ertion the  respondent  had  his  labor  for  his  pains,  after  all 
this  noise  and  bustle  monies  parturiunt^  and.  not  even 
ridiculus  mus  nascitur.     The  grand  jury  return  once 
more  to  the  box  without  any  bills  or  presentments,  and 
the  learned  judge  with  admirable  address  covers  his  de- 
feat.    Such  appears  to  have  been  his  conduct  on  that  me- 
morable occasion.     Where  is  the  law  or  the  authority 
which  gives  him  the  power  to  goad  the  gr^ind  inquest  to 
indid^  an  individual,  or  vests  in  him  the  right  to  order  a 
distri(f^  attorney  to  search  for  criminality  ?     Is  the  judge 
himself  authorised  to  hunt  up  offenders  1     Qr  is  he  jus- 
tified in  pronouncing  a  person  guilty  of  sedition  before 
he  is  charged  with  the  offence  ?  Remember,  though  he  did 
not  mention  the  name  of  the  printer,  he  confesses  him* 
self  that  he  named  his  paper,  and  id  certum   est  quod 
certum  reddi  potest.     Ini^tead   of  pronouncing  sentence 
of  condemnation  on  a  person  before  he  has  been  accused^ 
the  benevolent  language  of  our  laws  commands  the  judge, 
to  be  his  counsel  when  the  constituted  authority  of  the 
country  has  put  him  on  his  trial.     If  this  conduft  be  not 
a  violation  of  his  duty,  if  it  be  not  a  case  of  plain  and 
palpable  misbehavior,  I  know  not  what  is, 

Mr.^  Harper.  The  judge  did  not  undertake  to  pro- 
nounce sentence  on  his  guilt,  or  innccence.  He  gave 
the  information  as  he  received  it. 

Mr.  Rodney.  I  am  now  arguing  from  what  I  consider 
in  evidence,  I  am  speaknig  from  a  copy  of  the  dcposi. 
tion  of  Mr.  Read,  taken  last  winter,  in  which  my  ho- 
norable  colleague,  Mr,  Nicholson,  has  marked  the  very  ^ 
expressions  used  by  the  witness  when  he  gave  his  tes. 
timony  on  this  trial,  and  which  literally  corresponds 
with  his  former  deposition. 
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TJbfi  President  (Mr.  Burr).     Proceed,  Sir,  if  itii^i. 
fers  in  any  rcspeft,  the  court  will  mafk  tlw  difference. 

[Here  Mr.  Rodney  refi^rred  to  H^  F^Mcl'sd^positioix. 
and  contended  that  the  respondent  gave  ^s  mattiErr  of  in- 
formation part  of  what  he  3tat?d,  but  as  to  the  rc^duc, 
he  undertook  to  assert  it/  and  proccecjed-]     Bi^t,  sir, 
if  it  is  all  to  be  considered  as  matter  of  inforoifitiou,  let 
thfc  respondent's  rule  in  Callendej^s  ca^e  operate  upon 
himself.     His  language  ehere  wa^t  f  ou  should  b^Lve  the 
proof  at  yoi^r  elboi^r  for  every  thing  you  publish*     Do 
unto  others  a^you  yvQxHd  have  others  do  unto  you,  is  a 
golden  rule.     He  uociertfil^es  on  the  credit  of  z^iipthcr  to 
inform  against  an  independcrt  citizen,  and  tp-bring  him 
before  the  ficcusing  power  of  the  county,  who  by  their 
solenu)  act,  with  one  ypice  pronounce   him  irvnocent. 
A  judge  who  ought  to  set  an  example  to  the  nation,  and 
more  especially  one  who  had  ji)^t  i:et^rned  frofn  puauih- 
infc  a  person  for  communicating  to  the  public  information 
which  he  had  received  from  others,  appears  guilty  of 
pronouncing  from  the  bench  a  libel  on  the  characta-  c^  a 
county  and  of  an  individual,  and  contends  in  the  face  of 
his  own  doctrine  ther^  i^  i^o  guilt  or  criminality  in  it. 
But  this  predetermination  of  a  csaat  not  before  hiRi,  is 
in  my   humble  opinion  extremely  reprehensible*     To 
shew  that  the  respondent  is  not  culpable,  a  precedent 
from  the  state  of  Pennsylvania  h  cited.     Much  as  I  vc 
neratethe  character  of  the  then  chief  justice  of  that  state 
(Mr.  M'Kean)  and  though  I  esteetn  him  dear  as  a  man, 
I  should  be  lost  to  a  sen^e  of  gratitude  if  I  did  not,  I 
cannot  in  the  case  alluded  to,  subscribe  to  the  precedent 
which  h?  established.     But  even  that  is  clearly  distin. 
guishable  from  the  one  under  consideration.     Mr*  Cob- 
bet,  who  undoubtedly  was  a  rapn  cf  extraordinary  ta- 
lents,  not  TRcrcly  for  inve£liye  and  abuse,  but  for  the 
strength,  simpUcity  and  originality  of  his  style,  howe- 
ver much  I  may  dislike  the  monstrous  principles  which 
he  espw^ed,  k^d  been  previously  bound  over  for  various 
supposed  libels  against  charaiJ'^ers  peculiarly  the  objedls 
oT  protefti'p,  with  the  laws  of  this  country.     This  may 
be  considered  as  an  iqchoate  accusation,  i^nd  may  l\$.yf 
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led  Mr.  M^Kean  to^ma]^  i^e  observations  which  he  de- 
1  lvfer£(J  on  tha(  occasion • 

T|l;l0^gh  I  do  j^,  Mf.  Prcsi4ei^,  j^^rmve  my  w^ice 
fail  me,  I  fee)  mjrfelf  $9  eKk^wt^  mitk  (ti^nding  j^uch  « 
]ei>g^  of  tijfic  this  v^^wig,  l^(ei^pre  tb^  (C04^*|L  ac^Qiuraeqf 
for  half  an  hour,  and  so  lontg  ^ino^e  thj^t  temporjarjr  reloxr 
atiop,  th^  J[  find  pn]r«4f  M^ai>l^  to  /co^ckkue  itny  longer 
on  my  j[«et. 

The  x^wjt  adjourned  m^U  ^  ixext  morning,  when 
^x.  Rp4o€ypr<>Ciepd^d  ^$  fcUows  :*-^ 

JMr»  f^residefif.  JSefore  iTCsqjni^  the  discussion  of  the 
I^U^ivee  (Charge,   I  beg  leave  4q  return  my  sincere 
thai^)&s|;9  ibjis  hoiiorable.  court  for  ^e  indulgence  whic^ 
they  MVfir^  kkkd  enoiigh  to  grant  jmc  )ast  ^tning.     it  ie 
tb^  &rs^  ^d  n^Qst  sacred  prUicip^e  in  our  criminal  code 
that  a  pfftn  i^  {]^Himed  to  jbe  innpcent  uiUil  he  is  proved 
to  be  guilif .     The  counsel  {qt  :the  r^$pondein  liaye  stii^r 
Xiu&my  urged  tbis  principle,  and  wi$h  it  to  Rovern  tbe 
case  of  their  cUejn(.    I  am  w^Lif^g  to  give  him  thefirU 
benefit  of  it.     B^t  did  the  jud^e  ibim^^lf  act  m  confor* 
mitytothisin  Qcjtaw^re?    }io,     He  did  undertaken 
denounce   a  pers<m  g^ii^y  icf  ;i  erinac^'bctfore  h^  vas 
chargfKl  >vuh  the  coQl«i$s^^9  of  ,wy  offeoce.     Did  lie 
siloyy  ixn  independent:  printer  who  wofuld  not  siacriftce 
the  freedo^iof  liis  press,  pn  die  altar  of  tb^  Baal,  or  the 
mammon  of  the  day,  the  adv^tage  of  tbo^e  princitpjles 
which  his.coui^sel  now  claim  for^im  ?    th  ^id  not.    He 
pronounced  Uie  absent  man  g^tUy  wjibout  waiting  to  see 
or  bear  him*     Upon  the  mere  say  so  of  another,  he  took 
the  risk  upon  himself,  to  tell  the  grand  jury  there  was 
a  printer  of  libels  against  the  governmejit,  when  his  in^ 
formant  was  one  of  them,  aiKl  even  after  they  had  re« 
turned,  without  any  bilk />r  presentments.     It  manifei^ 
a  deliberate  persistence  in  accusation,  which  I  will  for- 
bear to  qualify  by  the  proper  terms.     The  grand  jury 
upon  a  careiul  examination  of  the  very  documents  on 
which  he  relied  can  find  nothing  libellous,  nothing  sedi- 
tious, and  the  contemplated  victim  is  thus  preserved  by 
the  integrity  and  the  independence  of  a  jury  of  his  fcUow- 
citizens.  ^ 
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The  conduct  of  the  learned  judge  at  the  circuit  ccrat 
in  Maryland,  funlishes,  I  consider,  one  of  the  strongest 
articlea  of  impeachment.  I  had  intended  to  have  dilated 
verjr  much  at  length  on  this  charge,  but  the  fatigue  of 
yesterday  has  really  indisposed  me,  and  I  have  already 
trespassed  too  much  on  your  time. 

Every  member  of  this  court  must  have  been  sensible 
of  the  impropriety  of  the  respondent's  condud  on  that 
occasion*     £very  reflating  man  must  be  decidedly  op- 
posed to  the  idea  of  blending  political  discussions,  with 
tlie  legal  observations  which  ought  to  proceed  from  the 
bench.     A  party  harangue  little  comports  with  the  tern- 
perate  and  learned  charges  to  be  delivered  by  the  presi- 
dent  of  a  court.     The  character  of  an  electioneering  par- 
tizan,  whose  rostrum  is  a  stump,  or  whose  stage  is  the 
head  of  a  hogshead,  is  utterly  inconsistent  and  incom- 
patible with  that  of  a  grave  and  upright  judge.    The 
duty  of  a  judge  is  to  expound  the  laws  and  not  to  exer- 
cise the  office  of  a  censor  over  them,  and  much  less  to 
disgrace  himself  by  reprobating  them  in  a  manner  calcu- 
lated to  excite  groundless  alarms  and  apprehensions  in 
the  minds  of  the  people,  and  to  alienate  their  affections 
from  the  government.     Every  man  in  his  individual  ca- 
pacity  possesses  the  undoubted  right  to  advocate  the  po- 
litical principles  which  he  believes  most  beneficial  to  his 
country.     The  respondent  as  an  individual  is  entided  to 
this  privilege  in  common  with  his  fellow  citizens,  and  to 
the  free  exercise  of  his  splendid  talents  in  such  a  cause. 
But  does  this  justify  him  as  a  judge  in  his  judicial  cha- 
racter, and  from  the  judgment  seat  to  preach  political 
sermons,  and  impose  his  private  dogmas  on  the  people 
under  the  garb  of  administering  the  laws.     Sophistry 
may  for  a  moment  confound  two  things  perfectly  distin^ 
in  their  nature  and  effe£t,  but  the  mist  vanishes  before 
the  light  of  argument. 

I  most  ardently  desire  that  the  sandluary  of  justice 
may  not  be  prophaned  by  the  unhallowed  spirit  of  party. 
The  law,  like  the  gospel,  should  be  no  respecter  of  per- 
sons,  whatever  may  be  their  political  sentiments.  The 
virtue,  and  integrity  of  a  judge  should  keep  him  within 
the  line  of  his  duty,  and  form  an  eternal  barrier  against 
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the  encroachments  of  party  prejudices  and  partialities. 
If  politics  are  forbidden  to  enter,  or  even  to  approach  a 
court  of  justice,  neither  judge  nor  jurors  will  feel  those 
sensations  which  disqualify  them  for  the  impartial  c^s* 
charge  of  their  respective  duties.  Though  party  may 
rage  with  violence  and  agitate  the  country,  all  will  be 
calm  and  tranquil  in  a  court,  in  which  every  man's  pro- 
perty, liberty  and  life,  will   find  a  safe  harbor.     This 

.  should  be  inculcated  by  lessons  and  by  examples,  as  a 
primary  principle  in  our  judicial  system.     I  am  happy  to 

^   find  that  we  all  agree,  on  this  great  and  essential  point. 

!  It  is  the  anchor  of  hope  amid  those  storms  and  tempests 
in  which  it  is  the  will  of  Providence  that  all  human  ftf. 
fairs  should  sometimes  fluctuate.     The  learned  counsel, 

]   though  they  acknowledge  the  conduct  of  the  respondent 

[  to  have  been  imprudent,  improper  and  indiscreet,  at- 
tempt to  justify  it  by  the  pro(du6lion  of  charges  which 
wear  a  political  aspcfl,  delivered  during  the  American 
revolution.  I  will  enter  my  protest  against  those,  even 
at  so  turbulent  a  season,  but  none  that  have  been  pro- 
duced furnish  any  grounds  of  defence  to  the  respondent. 

-  In  uo  instance  which  has  been  cited,  have  they  attempted 
to  exclaim  against  the  very  government  from  which  they 
received  their  commissions.  We  behold  the  defendant* 
a  judge  of  the  United  States,  passing  judgment  of  con- 
demnation on  the  laws  which  he  was  bound  to  conform 
to  and  to  execute,  and  with  the  policy  of  which,  in  his 
judicial  charaQer,  he  had  nothing  to  do.  Much  pains 
was  taken  in  the  examination  of  the  testimony  to  dis« 
prove  a  fact  which  the  defendant  himself  adn^its  in  his 
tinswer;  to  shew  that  the  respondent  did  not  censure 
the  administration,  when  he  himself  has  furnished  us 
with  a  copy  of  the  charge  in  which  he  condemns  in  the 
strongest  manner  one  of  ihe  most  prominent  acts  which 
have  been  passed  since  a  change  took  place  in  the  poli- 
tics of  the  country.  He  reprobates  the  late  law  abolish- 
ing the  judicial  establishment  made  under  the  late  admi- 
nistration. To  this  law  the  Senate,  who  in  their  execu- 
tive capacity  form  a  material  part  of  the  administration, 
gave  their  consent,  and  the  President  who  is  at  the  hea(l 
of  affairs  gave  his  approbation.     And   yet  gentlemen 
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oMiend  that  tht  re^oi^ilt  uttered  ilof  ft  i^^IIable  againsr 
the  present  adtakifotrattoh  !  Is*  it  not  a  p&an\  incoB- 
troi^rtfble  aei  of  miibehtevi^r  iit  a  judge  to  denounce 
th<i  very  law  utkler  vi^ch  hfe  wa^  th^fn  e^^ercisirig'  hh 
fMS&MfiS^  HAdto  Aold'i^  op  t^  the  pc<yp\i  a^sfca&ingfo 
tfei^  foimdatiOfi  the  indepemdertiee  of  ih^e  harVoha*  judicia- 
ff? 

:   ItJ  wilt  be  dond^d^d  that  thei*e  yet  exist  state  jealonsics 
i^insft  the  general  ^verament,  <he  acts  of  which  are 
elosdy  wafl^hed  and  scratinized.     When  the  constitu- 
ttoit'  Of  the  Urrited  State*  w.4«  frarfted»  it  #as'  the  leg^iti- 
unfat^  Ofb^i^ingf    of  i  Uberafi  spit  it  ojf  aceofmnodatxon 
which  reconcilecfjardng  interests,  Ascordia  :^mina  r^- 
rum*     It  requires  the  patriotic  exertion  6f  every  good 
mart  fO  preserve  and    to  proAiote  a  recij^rocal  cordialitr 
between  rhe  general  arntl  state  governtnenti*.     The  o/fi- 
cers  particularly  of  each  should  manifest  a  reSpect  and 
i«cvefencc  which   Would  inspirfe  at  once  confidence  and 
srttachment.     What  language  caii  express  tbe  criminality 
of  the  respot^lent,  whenf  from  the  bench  of  the  Ui^rted 
States  he  undertook-  td  thunder  anathemas  against  the 
acts  of  the  legiskittrtc  of  an  individual  state  ?     Was  tins 
vt  part  of  his  duty  oi*  was  it  hot  ?    Can  there  be  a  doubt, 
sir,  but  that  it  was  a  gross  violation  of  his  duty,  and 
that  the  respondent  well  koew  it  at  the  tiwe.     Yet  such 
were  his  unbridled  passions  and  his  uitcontroiFed  preju- 
dices, that  regardless  of  the  station  which  he  held,  and 
the  dignified  post  which   he  occupied,  he  did  not  hesi  • 
tate  to  commit  the  charaSler  of  the  United  States  by  con- 
du6l  which  must  have  irritated  the  audience  against  rhe 
government  of  Maryland  and  its  officers.     If  ever  a  mo- 
boeracy   take  place   in   this  ct)untry,  it  will  be  brou^t 
about   by   such   instruments  and  such  conduct.    Let 
those  cloathed  with  the  laws  become  the  violators  of 
them,  let  the  judges  of  the  United  States  issue  fulmina- 
•  tions  against  the  measures  of  individual  states,  and  the 
jud^^cs   of  the  different  states  retaliate,  by  declaiming 
against  the  arts  of  the  general  government,  and  the  con- 
sequences  are  easily  foreseen. 

VVhcn  a  poor  miserable  objecl  like  Callendcr,  without 
tharactcr  and  \vilhou,t   influence,  censures  the  measures 
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of  pur^miniiMntion^or  reprobates  an  uncpnstitational 
law^  the  respondeat  cpnsidered  him  guilty  of  a  crime 
arid  desermg  of  puuishi^ent.  'But  a  man  elevated  t^ 
tiie  bench  may  declaim  in  the  strongest  language  against 
any  measure,  or  law  of  the  United  States,  or  of  an  indi- 
vidual state  with  perfeft  impunity  !  Recollect,  sir,  that 
if  the  defend^mt  be  justified  in  reprobating  a  single  law 
of  the  United  Sjtates,  he  has  the  right  to  reprobate  them 
^U  indiscriminately «  It  is  without  question  tht  duty  of 
a  judge  to  inculcate  a  respect  and  reverence  for  thelaWa 
of  the  land*  But,  sir,  the  respondent^  so  far  as  h6  w«8 
^ble,  Itas  endeavored  to  excite  the  indignation  of  the 
people  against  them,  and  to  terrify  them  into  an  dpp<^fi« 
tion  to  measures  which  he  has  chosen  frQtn  tti^  bench  t6 
denounce,  by  the  dread  qf  a  moMcracy  and  other  alarflu 
ing  stories  unworthy  the  columns  pf  a  common  newspa- 

Eer,  and  scarcely  equalled  sinc^  the  days  of  the   R/e* 
ousc,  And  of  Titus  Qatcs. 

Mr,  President,  I  have  now  gone  through  the  several 
articles  of  impeachment,  and  submitted  to  your  consi,* 
deration  the  remarks  which  I  had  to  offer  in  il|ustratioa 
of  the  subject.  Permit  me  before  I  conclude  to  observe^ 
that  in  this  country  no  ignominious  punishment  follows 
upon  a  conviction  by  impeachment.  Your  sentence 
cannot  extend  so  bt  as  to  hurt  a  single  hair  of  the  res- 
pondent's head.  In  England  the  power  to  punish  is  un* 
limited,  and  has  been  but  too  often  exercised  with  cruel 
unrelenting  severity.  With  us  it  seems  intended  to  re* 
store  and  :o  preserve  the  purity  of  office  rather  than  to 
punish  the  offender  by  a  penalty  proportioned  to  his 
guilt.  Remember,  if  this  honorable  court  acquit  the  de« 
fendant,  they  declare  in  the  most  solemn  manner,  and 
their  sentence  Will  be  of  record,  that  he  has  on  all  the 
occasions  to  which  I  have  adverted,  behaved  himself 
well,  in  a  manner  becoming  the  character  of  a  judge 
worthy  of  his  situation.  They  sancition  every  a£t  which 
he  has  committed,  and  proclaim  them  to  the  world  as 
exanqiles  whic^^jbught  to  be  followed.  Sir,  they  in  ef<r 
fed  adopt  every  part  of  his  cohidud  and  make  it  their 
own,  thus  participating  in  the  actions  and  transgressions 
proved  against  him  by  the  testimony.    This  is  indeed  a 

57 


Digitized  by 


Google 


450 

serious  consideration.  Are  the  members  of  this  cowt 
prq>ared  by  a  solemn  judgment,  which  proceeding  froia 
a  tribunal  so  elevated,  will  have  a  powerful  and  com- 
manding influence  to  sanction  by  their  high  authority  die 
condu£t  of  the  respondent.  No,  sir^  I  trust  thej  will 
embrace  the  present  opportunity  of  displaying  the  rtrtuc, 
the  purity,  and  the  energy  of  our  republican  government, 
and.  that  in  pronouncins  the  sentence  which  they  may 
passt  they  will  ere£la  oeacon^  by  which  future  judges 
will  avoid  the  rocks  on  which  the  respondent  now  iayi 
ship  wrecked. 

Sir,  I  have  theluUest  confidence,  that  if  in  the  c^mioa 
of  the  members  of  this  court  the  respondent  be  innocent^ 
they  will  have  the  independence  to  acquit  him,  and  I  en- 
treat them  to  do  so.  On  the  other  hand,  if  he  be  gail^, 
they  will  have  the  fimmess  to  convict  him. 

With  a  sincere  and  a  fervent  hope  that  the  Supreme 
Ruler  of  the  universe  may  so  govern  the  decision  oCdiis 
case,  that  it  may  punish  guilt  but  protect  innooencc, 
I  cheerfully  submit  it  to  the  considiration  of  this  honora- 
ble court. 
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WEDNESDAY,  Fbbruae r  27, 1805.  , 
MR.  RANDOLPH. 
Mr*Phesis£kt, 

After  the  very  long  and  able,  though  (as,  1  fear,  it 
must  have  proved  to  this  honorable  court)  tedious  dis« 
cussion  of  this  important  subject,  it  again  becomes  mj 
duty  to  address  yo««  That  duty  springs  not  only  front 
the  authority  with  wbicli  the  H^use  of  Hepresentatives 
have  been  pleased  to  invest  me,  but  is  enforced  by  the 
strong  and  deep  interest  uhich  I  take  in  the  question  bc« 
fore  you.  It  is  an  interest  which  lam  not  ashamed  to 
avow.  Strange  indeed  would  be  the  mechanism  of  my 
composition,  <:ou]d  I  stami  indifferent  to  the  fate  of  this 
impeachment  .;«^if  the  success  of  a  prosecution  insfitu^ 
ted  at  mj  own  motion,  of  an  iiHtictment  drawn  by  m^ 
own  hand,  and  backed  by  the  strongestbody  of  evidence 
that,  perhaps,  was  ever  adduced  in  sti.pport  of  any  accu« 
sation,  should  fail  to  interest  me«  My  first  wish,  in- 
deed, would  have  been  to  find  this  great  culprit  innocent 
of  the  charges  wTiich  have  been  preferred  against  him' — 
But  since,  by  flie  clearest  testimony,  and  even  by  his 
own  admisbion,  we  are  denied  this  gratification,  all  that 
remains  for  us  is  to  see  that  signal  justice  done  upon  him^ 
which  the  constitution  demands  fot  offenders  of  his  high 
rank,  and  which  we  confidently  expect  from  your  deci- 
sioiu 

The  course  mliich  has  been  pursued  by  my  learned  ' 
colleagues  and  right  excellent  friends  leaves  but  a  bar- 
ren field  in  whicli  to  glean  after  them.  I  shall  therefore 
present  you  with  the  most  condensed  ^iew  that  I  can 
take  of  the  subject,  endeavoring,  as  far  as  possible,  to 
avoid  the  ground  which  has  been  already  trodden;  and 
should  I  fail  in  this  attempt,  I  hope  to  be  pardoned,  as  ha- 
ving been  absent  during  a  great  part  of  this  discussion. 
Very  far  indeed  is  it  from  my  intention,  by  tiresome  re- 
jpietitions,  yet  more  to  weary  the  patience  of  the  court* 
and  prolong  that  decision  which  is  anxiously  awaited 
by  allt    I  was  not  present  when  the  defeiice  was  opened^ 


Digitized  by 


Google 


4ia 

it  a  style  so  hbhOrtLble  to  himself,  by  the  junior  counsd 
of  the  respondent.  (Mr,  Hopkii\son)«  I  was  then  ill 
a-bed.  I  regret  the  lobS  of  the  vety  able  argument^ 
which  he  is  said  to  have  urged  against  the  first  article. 
Giod  forbid  !  that  the  time  shall  ever  come  with  me, 
when  merit  shall  be  disparaged  because  found  in  an  ad* 
versar}'.  Report  speaks  fairly  of  'he  gentleman's  prr- 
fprmance^  and  I  am  willing  to  credit  her  to  the  utmost 
extent. 

Suffer  me  to  say  a  few  words  on  the  general  doftrinc 
of  impeachment,  on    which  the  wildest  opinions  have 
been  advanced — unsupported  by  the  constitution,  incon- 
sistent with  reason,  and  at  war  with  each  other.     It  has 
been  conicnded,  that  an  offence,  to  be  impeachable^  must 
be  indiflable.     For  what,    then,  (I  pray  you)  was  it, 
that  this  provision  of  impeachment  found  its  way  into 
the  constitution  ?  Could  it  not  luvc  said^  at  once,  that 
any  civil  officer  of  the  United  States,  conviAed  on  an  m- 
diclment,  should  ('ip^o  facto)  be  removed  from  office  ? 
This  would  be  coming  at  the  thing  by  a  short  and  obvi- 
ous way.    If  the  constitution  did  not  contemplate  a  dis* 
tindion  between  an  impeachable  and  an  indictable  of- 
fence, whence  this  cumbrous  and  expe!nsive  process, 
which  has  cost  us  so  much  labor,  and  so  much  anxie^ 
to  the  nation  ?    Whence  this  idle  parade^  this  wanton 
\vaste  of  time  and  treasure,  when  the  ready  intervention 
of  a  court  and  jury  alone  was  wanting  to  re£lity  the  e* 
vil  I   If)  addition  to  the  instances  adduced  by  my  right 
worthy  friend  (Mr.  Nicholson)  who  first  addre&sed  the 
court  yesterday,  permit  me  to  cite  a  few  others,  by  way 
of  illustration.     The  President  of  the  United  States  has 
a  Qualified  negative  on  all  bills  passed  by  the  two  houses 
of  Congress,  that  he  may  arrest  the  passage  of  a  iawfra* 
ined  in  a  moment  of  legislative  deliriuni.    Let  us  sop- 
jpose  it  exercised^  indiscriminately,  on  every  adl  pre* 
jSfenteu  for  his  acceptance.     This  surely  would  be  an  a- 
t)use  of  his  constitutional  power,  richly  deserving  im- 
jpeachlnent .;  and  yet  no  man  will  pretend  to  say  it  is  aa 
f  ndiSlable  dlTence.    The  President  is  authorised,  by  die 
'tbnstitution,  to  retain  any  bill  presented  for  his  l^>pro• 
tWtioh^  ifiOit  tejtecieding  teti  days,  Sundays  exGejNcd,  witli^ 
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in  ^ich  pcpied  lifc  ttHiy  i«t«mi  kto  tlic  House  wberat 
it  originwcd,  statiftg  M#  *e«Mli8  for  disAppiwing  it.— 
Now  let  us  suppose,  that,  at  a  sesd(m,  like  the  presenti 
which  most  necessarily  terminate  on  the  third  of  Mardn 
i(atid  that  day  Ms  this  year  on  a  ikindayj  the  Prcsidcttt 
should  keep  back,  until  the  test  hour  of  an  expirmj 
congress,  every  bill  offered  to  Wm  for  signature  during 
the  ten  preceding  days,  (and  these  are  always  the  grca* 
tt T  part  of  the  laws  passed  at  kny  session  of  the  legisla* 
^>lttiire)  and  should  then  return  them,  stating  his  objections, 
whether  good,  or  bad,  is  altogether  immateriaU    It  is 
true,  a  vote  of  t%vo  thirds  of  each  branch  may  cnaft  a  law 
in  despite  of  executive  opposition  ;  but,  in  the  case  I 
have  jjtated,  it  would  be  physically  impossiljle  for   con^ 
grcss  to  exercise  its  constitutional  power ;— indeed,  over 
the  l)ills  presented  to  ihe  President  within  ff/wdays  pre- 
ceding  its  dissolution,  the  legislature  might  be  deprived 
of  even  the  shadow  of  control,  since  the  executive  is  net 
bound  to  make  any  return  of  them  whatever.     Now,  I 
ask,  whether  such  misconduCl  in  the  President  be  an  in- 
disable  offence  ?    and  ;  et  is  there  a  man  that  hears  me, 
who  will  deny  that  it  would  be  a  flagrant  abuse,  under 
pretence  of  exercise,  of  his  constitutional  authority,  fof 
which  he  ought  to  be  impeached,  removed,  and  disoualt- 
fied?  Sir,  this  doftrinc,  that  impeachable  and  indictable 
are  convertible  terms,  is  almost  too  absurd  for  ai^ment^ 
Nothing  but  the  high  authority  by  which  it  is  urged, 
and  the  dig.iified  theatre  where  it  is  advanced,  could  iiT- 
duce  me  to  treat  it  seriously.     Strip  it  of  technical  jar- 
gon,  and  what  is  it,  but  a  monstrous  pretension  that  the 
officers  of  government, — so  long  as  they  steer  clear  df 
your  penal  statutes — so  long    as  ibey  keep  ^mltbout  ihe 
letter  of  the  law — may,  to  the  whole  length  of  the  tether 
of  the  constitution,  abuse  that  power,  which  they  arc 
bound  to  exercise  ct?//A  a  sound  discretiorty  and  under  a 
high  responsibility  y  for  the  general  good  ?    The  counsel 
who  closed  the  defence,  (Mr.   Harper)  felt  that  thia 
ground  trembled  beneath  liis  Ifeet ;  and,  fearing  to  be 
swallowed  up  in  the  yawning  ruin,  he  precipitately  aban- 
di^ed  it.    He  shifta  from  the  position  taken  by  his  aaao* 
ciatea^  and  lays  dtown  this  principle :— -^*  that  aldiough 
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«n  olfence,  to  be  impetehtble*  need  not  be  indi<SAb\t, 
yet  it   must  have  been  cosumtted  against  some  Jkoown 
lnw."     Well !  take  the  question  in  this  point  of  viev, 
and  there  is  no  longer  matter  of  dispute  between  us  : — 
it  is  reduced  to  a  miserable  quibble.     For  what  do  wt 
contend.?—- that  the  respondent  hath  contravened  tbc 
known  law  of  the  land  and  of  his  duty,  which  required 
him  ^t  to  dispense  justice,  faithfuliyt  and  impartially, 
and  withoht  respect  to  persons."     He  stands  charged 
with  having  sinned  against  this  law  and  against  his  sa- 
cred oath,  by  acting,  in  his  judicial  capacity,  unCaitfa* 
fully,  partially,  and  with  respect  to  persons*     These  are 
our  points.    Wc  do  charge  him  with  misdctoeanor  ia 
office.     We  aver  that  he  hath  demcatied bimselfamhs ; 
—-partially,  unfaithfully,  unj ustly,  corruptly.    This  js  the 
sum  and  substance  of  our  accuaatiooi  and  thb  we  have 
established  by  undeniable  proof.     I  will  waste  no  more 
time  in  attempting  to  dislodge  our  exponents  from  a  posi- 
jtion  which  diey  have  abandoned  in  theface  of  day.     I  tvill 
no  k>nger  worry  tiie  good  sense  of  this  honorable  court, 
by  combatting  the  claim  set  up»  by  the  adverse  counsel, 
in  behalf  of;  the  civil  officers  of  this  government,  to 
make  their  own  passions  and  caprices,  personal  and  po- 
litical, the  rule  of  that  action  which  should  be  governed 
by  a  sound  discretion,  and  exercised  under  a  high  re* 
sponsibility  ; — ^to  oppress  to  the  last  extent  of  the  letter 
of  the  law,  and  sec  at  defiance  an  abused  and  insolted 
(people. 

The  defence,  on  the  first  article,  has  been  so  much 
at  variance  with  itself,  the  counsel  opnosed  to  us  have 
replied  so  satisfactorily  to  each  other,  that  the  labor  of 
combatting  their  respective  positions  is  materially  les* 
aened.  Whilst  the  honorable  attorney-general  of  Mary- 
land has  almost  exhausted  his  ingenuity  to  prove  that 
the  crime  charged  in  the  first  article  was  no  offence  at 
all, — that  the  judge  did  not,  in  that  instance,  exceed  the 
bounds  of  his  judicial  autliority; — the  gentleman  who 
closed  the  argument  on  that  side  has  confiessed  the  of- 
fencct  in  its  full  extent;  but^  in  extenuation*  avers 
that  it  was  committted  by  a  man  of  contrite  heart.— 
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Mr,  Harper  rOse  and  said  that  he  did  not  meao  t# 
tnake  that  adinission.-~He  was  proceeding,  when  tM 
I^resident  reminded  him  thfit  he  must  not  interrupt  tbo 
lionorable  manager ;  that  if  he  conceived  aDv  facts  to  be 
mistated,  he  might  make  a  note  of  them»  and  have  them 
corrected  after  the  argument  was  gone  through* 

Mr.  Randolph. — The  words  to  which  I  refer,  I  took 
down  at  the  time  they  Were  uttered  by  the  respondent's 
counsel :  **  the  papers  were  withdrawn ;  the  prisoner'a 
^*  counsel  were  entreated  to  go  oo,  until  the  cup  o!  tiu-t 
'^  miliation  was  drained  to  the  very  dr^;s*'*  I  took 
these  words  down  at  the  moment*  They  must  stiU  ring 
in  the  ears  of  this  honorable  court*  To  it  I  appeal  fiur 
the  fidelity  of  my  statement.  Did  not  the  counsel  de« 
clare,  that  whilst  on  eVery  other  point  his  client  invo« 
ked  your  justice,  on  this  he  ifnplored  your  mercy  i  But 
mercy  is  not  among  the  dispensations  of  this  honorablo 
court.  You  will  mete  unto  him  that  which  his  defen*. 
ders  tell  you  he  hath  measured  unto  others-^justxccT-r 
to  use  their  own  language,  ^^  sbeer^^  justice  ;  all  that 
he'is  entitled  to  at  your  li^nds.  If  the  course  pursued 
by  the  respondent,  in  delivering  a  written,  prejudged 
opinion  in  the  case  of  Fries,  was  (as  the  attorney* 
general  of  Maryland  has  contended)  warranted  by  law, 
wherefore  the  recantation  on  the  next  day  ?  Was  the 
court  ignorant  of  the  extent  cf  its  own  authority ;  or 
was  it  willing  to  surrender  to  the  bar,  laboring  too.  un- 
der its  high  displeasure,  its  undeniable  and  just  privi- 
leges ?  Is  there  any  thing  in  the  character  of  the  re* 
spondent,  which  will  warrant  either  conclusion  ?  Mr. 
President,  through  tv^ry  stage  of  this  transaction  yoii 
perceive  every  symptom  of  guilt; — trepidation,  remorac, 
and  self-abasement.  Look  at  the  consultation  at 
Rawle's,  who  was  followed  home  by  the  judges  as  soon 
as  the  court  rose.  Recollect  the  conversation  which  en* 
sued,  and  the  conduct  of  the  court  on  the  following  day, 
when  the  respondent  is  said  to  have  atoned  for  his  mis* 
behavior :  although,  in  the  same  breath,  you  are  told 
there  was  no  offence  to  expiate.  Do  you  recognize .  in 
that  procedure  an  honorable  and  manly  acknowledg. 
vieat  of  unintentional  error,  which,  from  a  sense  of  jus* 
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tice»  the  respondeat  was  anxious  to  rectify  ?  or  do  you 
behold  the  sullen  perverseaess  of  guilt,  balf  ashamed  \^ 
confess  its  offcoces,  jret  trembling  at  their  consequeooes  ^ 
•— 410W  soothing*  now  threateaing  it-s  adversary ;  every 
characteristic  of  conscious  crime  I  Sir,  I  blush  for  tl^ 
picture  which  the  gectleoMo  ha9  drawn  of  bis  ditBt ; 
and  I  ask  jwXf  Mn  President,  if  s^uch  a  character  b  fit 
to  preside  mji  court  of  justice?  a  nuin  whose  TiUrfem 
temper  and  arbitrary  dtaposition  perpetually  drives  him 
Into  acts  of  tyranny  and  usurpation,  from  which,  when 
vigorously  cqipoaed,  be  must  disgracelully  recede  ;— e- 
qually  ready  to  take  an  untenable  position,  or  meanly  to 
abandon  it.  To-day,  haughty,  violent,  imperious ; 
to*morrow^  humble,  penitent,  and  submissive ;  (h-os* 
trating  the  dignity  of  his  awful  function  at  the  feet  of  an 
advocate,  over  whom,  but  tlK  day  before,  he  bad  at* 
tempted  to  domineer.  Is  this  a  character  to  dispc^ise 
lawanc'juatice  to  this  natioiv?  No,  Sir  I  It  demands 
men  of  vxr  different  stamp-«-firm  indeed,  but  temperate 

.  — *mild,  though  uny  ielding,-^neither  a  blustering  bravo, 
nor  a  timid  poltroon.  I  ^leak  not  of  private  character : 
With  it  I  have  nothing  to  do.  It  is  the  official  conduct, 
only,  that  concerns  me«  I  have  no  hesitation  in  saying 
that  such  men  are  not  fit  to  preside  in  your  judiciaiy ; 
and  that  the  greatest  abilities,  when  joined  to  aochtem* 
pers,  serve  but  still  more  to  disqualify  their  posse^sova* 

I  must  here  reiterate  n>y  regret  at  losing  the  argument 
of  the  gendeman  who  oijened  the  defence.  I  undpr« 
stand  him  to  have  said,  (sipeaking  of  Fries)  ^*  could  that 
man  be  *  innocent,*  who  had  been  twice  convicted  of 
treason  ?  could  he  be  ^  illiterate,'  who  protended  to  ex* 
pound  the  constitution  ?  could  be  be  ^  friendless**  who 
had  arrayed  his  numerous  followeri>  in  opposition  to  the 
4aws  of  his  country  ?"  Sir,  this  is  a  verypretty  specimen 
of  antithesis  ;  but  unfortunately,  for  itself  it  proves  too 
jnuch,  whilst,  as  to  the  question  before  the  court,  it 
proves  nothing.  Does  the  gentleman  believe  tlie  Lon- 
don mob  in  1780  to  have  been  among  the  na,ost  ii\fluen^ 
itial  men  in  England?    or,  because  their  di^ontents 

.  grew  out  of  religion,  that  they  were  more  deeply  read 
in  canon  law  than  any  otlier  body  of  men  in  that  king. 
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dbm  ?  They  far  surpassed  the  Northampton  rioters  in 
depth  and  intricacy  of  research.     They  undertook  ta 
expound  the  constitution  of  the  church  of  England.  But 
unf«»rtunately  for  this  gentleman « the  guilt,  or  innocence^ 
of  his  honorable  client  is  in  no  wise  affected  by  the  guil^ 
or  innocencct  of  this  poor  German  and  his  comrades. 
The  respondent  stands  charged  with  a  departure  from 
the  principles  of  the  constitution  and  the  established 
forms  of  law,  in  conducting  the  trial  which  was  to  as- 
certain the  guilt,  or  innocence  of  John  Fries.     What 
has  this  to  do  with  his  character  ? — How  does  that  af- 
fect the  question  i    Guilty  or  innocent,  he  was  entitled 
to  a  (air  and  impartial  trial   according  to  the  known 
usage  and  forms,  of  law: — for  be  it  remembered,  in 
such  cases,  Jorm  is  substance.     It  is  the  denial  of  this 
sacred  right,  which  the  constitution  equally  secures  to 
the  most  nardened  offender,  as  to  persecuted  virtuet-— 
this  daring  outrage  on  the  fre^  principles  of  our  crimi- 
nal jurisprudence,    that  coostitutes   the    respondent'^s 
crime.     If  Fries  was  innocent,  what  language  can  i^iuf* 
ficientiy  reprobate  the  conduct  of  the  judge  ?     An  in* 
nocent  man,  by  his  procurement,  iniquttously  consign- 
ed to  an  ignominious  death.— *If  guilty,  he  ought  to  have 
expiated  that  guilt  upon  a  gibbet.    But  what  was  the 
ftct  ?    The  President  of  the  United  States,  in  conse- 
quence of  the  arbitrary  and  .unprecedented  conduct  of 
ue  courts  was,  in  a  manner,  compelled  to  pardon  him. 
«— The  public  mind  would  never  have  brooked  the  exe* 
cution  of  any  man,  thus  tried  and  thus  condemned.     By 
the  misdemeanor  of  the  respondent,  then,  to  rescue  the 
administration  of  justice  from  the  foulest  imputation^ 
to  make^  some. atonement  to  the  offended  majesty  of  the 
constitution,  the  executive  was  reduced  to  the  necessi- 
ty of  turning  loose  upon  his  country,  again  to  sow  the 
seeds  of  disaffection  and  revolt,  a  man  represented  by 
the  adverse  counsel  to  be  every  way  desperate  and  dar. 
ing,-^a  traitor  and  a  rebeL    Upon  what  other  princi- 
ple, sir,  can  you  account  for  the  President's  application 
to  the  prisoner's  counsel,  and  his  subsequent  pardon  f 
I  repeat,  Mr*  President,  that  it  is  wholly  immaterial  to 
^  question  before  you,  whether.  John  Fries  was,  or 
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was    not  a  traitor.— Either   alternative  is  fatal  lothc^ 
respondent.     He  is  charged  with  oppression  and  injus* 
ticc  on  the  trial,  and  you  have  not  only  the  clearest  tes- 
timony of  the  fact,  but  it  is  in  proof  before  you  that 
such  was  the  President's  motive  in  issuing  the  pardon. 
He  must  have  believed   that  the  sentence  wa^  in  itself 
pnjust — (which  serves  but  to  aggravate  the  respondent's 
guilt) — or  he  must  have  acted  (as,  I  am  wiHing  to  con. 
cede,  he  appears  to   have  done)  on  the  ground  thar» 
however  Reserving  of  punishment,  the  prisoner  had 
been  unfairly  tried  and  his  condemnation  illegally  ob. 
tained.     Whichsoever  of  these  positions  be  true,  the 
defence   set  up  on  behalf  of  the  responilent  isfshc. 
What  have  you   seen  ?     A  man  condemned  to  dcarfi, 
unheard,  by  a  prejudiced  jury  and  unrighteous  judge, 
thirsting  for  his  blood  ; — the  executive  demanding  to 
hear  that  defence,  to  which  the  court  would  not  listen, 
and  extending  the  arm  ^f  itrf  protection  to  si?atch  the 
victim  from  the  oppressor's  grasp.— And  will  you  now 
turn  this  man  loose  upon  society,  armed  with  the  terrors 
of  the  law  and  secure  in  impunity,  to^  perpetrate  simK 
laroflRbnces?     Let   it  not   be  said  that  the  conrt  dealt 
out  justice  and  the  Pre.sident  dispensed  mercy— each  in 
their  own  province.     To  extend  mercy  to  the  convict^ 
where  was  the  necessity  of  an  application  to  his  coun- 
sel for  that  defence,  which  the  court  had  over-ruled? 
It  most  have   been  from  a  conviction  that  justice  had 
not  been  done  the  prisoner  by  the '  court,  that  this  appli- 
cation was  made.     I  defy  the  utmost  ingenuity  of  man 
•to  refer  it  to  any  other  probable,  or  plausible  motive. 
The  conduct  of  the  prisoner's  counsel  merits  an  abler 
eulogiam  than  I  can  pretend  to  give— it  is  aboftmy 
feeble  praise — 'but  my  gratitude  shall  never  cease  to  flow 
for  their  firm,  vigorous  and  manly  stand  against  an  ifli' 
perious  domineering  judge, — for  their  resolute  asser- 
tion of  American  rights  against  a  proud  and  cruel  op- 
pressor.    The  attorney  general  of  Maryland  (whose 
wit  and  ingenuity  I  shall  be  the  last  man  to  deny)iutf 
indeed  said,  that  he  wishes  a  lawyer's  hand  may  never 
be  polluted  with  any  thing  more  corrupt  thanaprejudg* 
•d  opinion  ;—*and  I  for  my  part,  most  fervently  hope 
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that  the.  hand  of  an  advocate  may  ever  thus  instinc- 
tively  shrink  fr  >ni   the  touch  of  judicial  corruption. 
^'  My  hand  s^liall  never  be  tainted  by  receiving  a  pre- 
judged opinion  in  any  case — mucli  less  in  a  capital  onc.'^ 
The  man,  who  uttered  those  words,  needs  no  other  mo- 
nument^  or  epitaph.     He  gave  a  lesson,  of  which  the 
judge  might  have  profited — that  in  discharging  his  pro. 
Sessional  duty  he  was  not  to  be  swayed  by  political  an- 
tipathic^ or  predile£tions  ; — he   disdained  to  become  a 
weak  and  wicked  instrument  to  sanction  premeditated, 
kgalized  murder^ — he  sccn*ned  to  assist  in  a  miserable 
mummery    of   law  and  justice,    a  man    who  could 
invoke  the  blessing  of  God  at  the  moment  when  he  was 
perpetrating  a  judicial  murder.     Had  the  counsel  been 
seduced,    or  terrified  into   submission,  this   enormity 
(like  many   others)  wauld  hare  been  shrouded  under 
the  mantle  of  form  and  precedent. 

The  precedents  which  are  relied  upon  to  justify  the 
respondent  in  the  trials  of  Fries  ard  Callender,  and  the 
law  which  is  adduced  by  his  counsel  on  the  powers  and 
rights  of  courts  and  juries,  respectively,  relate  to  civil 
cases,  where  the  law  and  the  faCl  being  always  separate 
and  dist'infc\  the  first  falls  under  the  dominion  of  the 
jud^e,  whilst  the  last  only  becomes  the  province  of  the 
jury.  But  in  a  criminal  proset  ution  the  vcrdift  embra- 
ces both  law  and  fa61,  of  which  being  necessarily  eon^» 
pounded,  so  much  of  the  law  as  is  combined  with  the 
fa6V  upon  which  they  are  to  pronounce,  ic  belongs  tp 
the  jury,  and  to  the  jury  alone  to  decide  and  determine^ 
They  are  inseparably  connected*:  and  therefore  the  po\y- . 
crs  of  a  jury  in  a  common  law-suit,  between  man  and 
man,  is  no  measure  of  their  rights  in  a  criminal  prose- 
cution. Thus,  in  a  civil  action,  the  court  possesses 
the  power  of  granting  a  new  trial  on  the  motion  of  ei- 
ther party ;  whilst  in  a  criminal  case  it  can  exercise  this 
power  only  in  favor  of  one  of  those  parties  (the  prison- 
er : )  it  cannot  grant  a  new  trial  to  .the  prosecutori  if  ^ 
verdi£t  is  found  in  favor  of  the  accused*  It  is  a  final  ao^ 
quittal.  That  the  scope  of  action,  in  the  court,  is^r 
minished,  whilst  in  the  jury  it  is  enlarged,  in  a  c^ 
aal  case,  is  notorious^-Uis  not  a  subjeA  of  arg\|f 
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But  our  opponents  have  not  only  resorted  to  the  practice 
In  civil  cases,  which  here  is  totally  inapplicable,  but 
they  have  brought  forward  £nglish  precedents  befwc 
the  revolution,  and  decisions  of  the  court  of  Star 
Chcmber !  Precedents  drawn  from  the  worst  periods 
of  their  history,  from  hard,  unconstitutional  times^ — 
decisions  from  the  mostflagitious  tribunals,  whose  ve« 
ry  name  has  passed  into  a  proverb  of  corrupt,  unfeeling 
tyranny.  For  an  account  of  this  Star  Chamber  1  would 
refer  you  to  lohn,  LordSomers,  of  whom  it  has  been 
said,  not  with  ihprc  elegance  than  justice,  that  **  like 
a  chapel  in  a  palace,  he  alone  rcmaiifed  unpolluted, 
whilst  all  around  was  profanation  and  uproar/* 

"  Wc  had  a  privy  council  in  England,**  (says  this 
great  constitutional  lawyer)  *^  with  great  and  mixed 
**  powers ;  ive  suffered  under  it  long  and  much  :  Ml  the 
^'  rolls  of  parliament  are  full  of  complaints  and  re- 
**  medies  ;  but  none  of  them  cfTcctual  till  Charles  the 
^\  first*s  time.  The  Star  Chamber  roas  but  a  spawn 
•*  of  our  council:  and  was  called  so,  only  because  it  sat 
^<  in  the  usual  council  chamber.  It  was  set  up  as  a  for- 
•*  mal  court,  in  the  3d  year  of  Henry  VIII.  in  very  soft 
**  V)ords^  *'  to  punish  great  riotSi  to  restrain  offenders 
•*  too  big  for  ordinary  justice — or,  in  modem  phras^ 
"  to  preserve  the  peace."  **  But  in  a  Hi  tie  time  it 
••  made  the  nation  tremble.  The  privy  council  came 
•*  at  last  to  make  laws  by  proclamation^  and  ibe-Star 
^*  Chamber  ruined  those  that  would  not  obey.  At  last 
"  they  fell  together.**  (**  HatselPs  Precedents,  vol.  4. 
*<  t>Age  65.  Note.**)  Xs  this  the  court  whose  adjudica- 
tions are  to  justify  the  decisions  of  an  American  tribu- 
nal in  the  nineteenth  century  2  And  in  a  case  of  treasm 
too  ?  Is  this  vile  and  detestable  tribunal,  (whose  deci- 
sionsy  even  in  England,  are  scarce  suffered  to  be  drawn 
into  precedent)  to  furnish  rules  of  conduct  for  the  courts 
of  this  great  confed^ate  republic  ?  Yea,  sir,  you  have 
not  only  been  obliged  to  listen  to  Star  Chamber  doc- 
trines, but  you  have,  been  referred  to  the  authority  of 
one  most  ^bitrary  magistrate,  to  justify  the  oppressions 
of  unodier*    I  allude  to  chief  justice  Keeling.    Who  he 
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was,  may  be  seen  in  the  same  volume  of  Ratselli  pagt 
113. 

**  On  the  16ih  of  Oaober,  1667,  the  House  being 
**  informed,  *•  That  there  have  been  some  innovations 
*♦  of  lutein  trials  of  men  for  their  lives  and  deaths  ;'^ 
[the  ver}' offence  charged  upo6  the  respondent;]  ^*  and 
*^  in  some  particular  cases  restraints  have  been  put  up« 
**  on  juries,  in  the  enquiries'* — this  matter  is  referred 
^^  to  a  conunittee*      On  the  18th  of  November,    this 
**  committee  are  impowered  to  receive  informational 
•*  gainst  the  Lard  Chief  Justice  Keeling,  for  any  other 
**  i72r^^^m^i7;rarj  besides  those  concerning  juries.    And 
**  on  the  llt^  of  December,  1667,  this  committee  re. 
**  port  several  resolutions  against  the  Lord   Chief  Jus* 
**  tice  Keeling,  oi  illegal  and  arbitrary  proceedings  in 
**  bisofficey     The  first  of  these  resolutions  is  ;  *'  That 
*'  the  proceedings  of  the  Lord  Chief  Justice,  intheca* 
**  ses  now  reported,  are  innovations  in  the  trial  of  men 
**  for  their  lives  and  liberties  :  and  that  he  hath  used  an 
*'  arbitrary  and  illegal  potver^  which  is   of  dangerous 
^^  consequence  to  the  lives  and  libertitfs  of  the  people  of 
**  England,  and  tends  to  the  introducing  of  an  arbitra* 
*•  ry-  government.^^       (The  respondent's  own  case.) 
The  second  resolution  is,  **  that  in  the  place  of  Judi^ 
"  cature^^ — (how  does  this  bear ,  upon  the  eighth  arti^ 
cle  ?)  **  the  Lord  Chief  Justice  hath  undervalued,  vilii^ 
«'  ficd  and. contemned  Magna  Charta^  the  great  pre<> 
**  server  of  our  lives,  freedoTi  and  property."     And 
the  authority  of  this  infamous  juclge,  the  minion  of 
Charles  U.-— of  judges  in  the  most  corrupt  period  qf  En- 
glish history,  from  the  restoraticm  of  that  king  to  the 
revolution,  is  relied  upon  by  his  counsel  to  absolve  the 
respondent  from  guilt.    Permit  me  to  do  their  client 
more  justice.    I  do  believe  that  the  man  who  is  held  up 
here  as  a  revolutionary  patriot  of    1776,    althoupi 
in  a  moment  of  human  infirmity  he  hath  imitated  their 
crimes,  would  blush  to  be  justified  by  their  example. 
For  his  sake  I  rejoice  in  that  visitation  of  God  which 
hath  saved  him   this  last   degradation  :    from    see- 
ing  his  defence  rested  upon  the  authority  of  those  in&- 
mous  timesy  and  yet  more  infamous  men,  with  whom^ 
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with  all  his  weaknesses  and  all  hit  infirmities  opbahim, 
he  would  yet  (lam  persuaded)  disdain  a  comparison. 
Yes,  1  do  feel  relieved  that  he  hath  been  sjjared  the  dis- 
graceful  spe£lacle  of  beholding  himself  defended  by  his 
fi*iends  on  principles  more  unjust  and  iniquitous,  if  pos- 
fiible,  than  have  ever  bocn  imputed  to  him  by  his  ene- 
mies :  that  he  hath  not  been  reduced  to  sec  Uiose  very 
<lecisioiis»  prior  to  tlie  revolution,  cited  in,  his  defence, 
ivhich  he  himself  denied  to  a  fellow  creature  put  in  jeo- 
pardy of  life  !     Ihe  benefit  of  these  decisions  (it  seems) 
can  be  taken  6nly  by  the  pov^e^ ful  oppressor — They  of- 
fer no  shelter  to  his  viclim.      I  thank  God,  sir,  diatl 
have  indeed  studied  at  the  feet  of  far  different  Gamaliels 
from  the  honorable  attorney  general  of  Maryland,  oi 
those  by  whom,  it  would  appear^  he  has  been  brought 
up  ;  that  I  have  drawn  my  notions  of  justice  and  con- 
stitutional law  from  a  far  different  source — not  frooi  the 
tribunals  of  Harry  Vlll.  nor  the  tools  and  parasites  of 
the  house  of  Stuart,  but  from  the  principles,  the  histo- 
ry and  the  lives  of  those   illustrious  pattiots  and  their 
disciples,  who  brought  the  Star  Chamber  to  ruin,  and 
its  abettors  to  the  block. 

But  I  cannot  consider  the  able  attorney  general  of 
Maryland  quite  sincere  in  the  doctrine  which  he  has 
^Advanced.  He  shines  indeed  a  luminary  in  this  de- 
fence.— Mr.  President,  there,  is  an  obliquity  inhumao 
nature  that  too  often  disposes  u^  rather  to  applaud  the 
brilliant,  though  pernicious  ingenuity  that  can  *'  make 
the  worse  appear  the  better  reason,"  than  the  hum- 
ble but  useful  efforts  of  a  mind  engaged  in  an  honest 
search  after  truth»  There  is  something  fasQinating  in 
such  a  display  of  the  powers  of  tlie  human  mind.  The 
vanity  of  the  whole  species  soothes  itself  witii  the  ex- 
cellence of  an  individual.  We  yield  to  the  illusions 
of  self  love,  ^*  ive  lay  the  flattering  unction  to  our 
fiouls," — and  are  cheated  and  abused.  It  is  under  this 
perverse  bias  of  our  nature  tliat  I. render  to  the  honon- 
ble  attorney  general  of  Maryland  the  willing  tribute 
of  my  admiration.  But«  he  will  pardonmc— I  cannot 
euppose  him  serious.    I  will  not  dp  him  the  injustice  to 
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believe  that  to  a  rjoblc  motive — ^to  long  habits  of  politic 
cal  and  social  intercourse —  a  friendship  of  thirty  years 
standing,  he  has  refused  what  he  himself  tells  you  is 
done,  everyday,  nay,  in  nine  hundred  and  ninety  nine 
cases  in  a  thousand-— by  persons  of  his  profession^  for 
a  mercenary  consideration.  What  has  he  said  ?  **  That^ 
in  defence  of  tbeir  clients ^  lavtyers"  ckre  in  the  dally  ha^ 
hit  of  laying  doivn  as  law  v>kat  they  knov)  not  to  be 
lav).^^  Mr.  President, '  when  I  see  a  man  of  his  unri- 
valled resources  reduced  to  the  miserable  shift. of.  Star 
Chamber  doctrines  and  precedents  before  the  revolution 
— and,  conscious,  no  doubt,*  of  the.  actual  weakness  of 
his  defence,  calling  to  his  aid  all  the  force  of  wit,  inge- 
nuity, repartee,  pleasantry  and  good  humour,,  what  in- 
ference must  I  draw  ?  aftd  what  must  be  tlie  conclu- 
sion  of  this  honorable  court  ?        . 

[Here  Mr.  Randolph  solicited  the  indulgence  of  the 
court  for  the  very  desultory  style  of  his  address — not 
less  painful  to  himself  than  he  felt  it  to  be  oppressive  and 
irksome  to  them.  This  defect,  the  result  of  his  incom- 
petency, had  been  aggravated  by  the  loss  of  the  volum- 
inous notes  which  he  had  taken,  and  which,  but  for 
that  accident,  hfe  '  would  have  been  able  to  reduce  to 
something  like  system  and  method.  It  was  however 
the  strength  of  the  cause,  and  not  the  ability  of  the  ad« 
vocate — the  weight  of  the  bullion,  not  the  fashion  of  the 
plate — on  which  he  relied.  The  court  Mould  decide 
according  to  the  evidence,  and  that  was  enough.] 

I  will  now,  with  the  court's  permission;  offer  s6me 
observations  on  the  articles  growit^  out  of  Callendcr's 
case.  The  second  article  relates  to  the  over-ruling  of 
Bassctt's  objection  to  servc^upon  the  jury.  That  Bas- 
sctt  did  object  to  serving  on  tha|  jury  is  established  by 
the  concurrent  testimony  of  Mr.  Hay,  Mr.  Nicholas, 
ard  Mr.  Robertson,  who  took  down  the  proceediags 
upon  the  trial  in  short  hand,  and  of  the  juror  himself, 
who  has  appeared  as  evidence  on  behalf  of  the  accused. 
And  yet,  sir,  the  counsel  affirm  that,  hi*  offered  no  ob- 
jection, but  merely  expressed  *  scifuples  of  delicacy,* 
against  serving. — Delicate  distinction  this.^-^VVbat  is 
an  objection  ?  A  man  is  called  upon  to  do  a  particular 
act — on  whicli  be  states  reasons,  or  doubts^  if  you  will 
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have  it  m»  why  he  should  not  do  it.  This  is  not  a  re- 
fusal^  or  ^  denial^  but  what  is  it,  if  not  an  abjcctiou? 
And  an  objection  too,  which  according  to  the  rcspoa- 
dent's  own ^  rule,  as  laid  down  on  that  trial,  ought  to 
have  disqualified  the  juror.  For  he  has  dcposed^^and 
if  he  had  nof,  we  have  the  strongest  testimony  to  tlie 
fact«-*that,  from  extracts  which  had  appeared  in  the 
newspapers,  he  had  formed  and  deliver edzn  d^^awt^ 
that  "  The  Prospect  Before  Us"  came  within  the  sedi- 
tion law.  Sir»  ii  he  had  never  delivered  such  an  opinion 
before,  he  did  then  AtVivw  it,  at  the  time  and  in  the 
place  of  all  others,  the  most  injurious  to  the  prisoner 
and  disoualifying  <tf  himself— in  omn  court  preceding 
'  the  trial.  As  to  the  wretched  subterfuge  that  he  bad 
not  di^vered  any  opinion  respecting  the  charges  con- 
tained in  the  *  indictments^  which  he  had  never  seen, 
and  which  he  Was  not  permitted  to  see,  or  to  hear  read, 
'tis  a  mockery  cS^  common  sense,  that  gives  the  finish, 
ing  stroke  to  the  tyrannous  and  insulting  conduct  of  the 
judge.  He  had  formed  and  delivered  an  opinion  of  the 
publication,  from  which  tlie  charges  contained  in  the 
indictment  were  extracted— -and  although  he  could  not 
possibly  know  the  particular  sets  of  words  selected  by 
the  public  prosecutor  as  libellous,  he  did  not ^  he  could 
not  possess  that  unbiassed  and  impartial  state  of  mind 
requisite  to  constitute  a  good  juror.  The  testimony 
which  he  has  delivered  before  this  honorable  court  cor- 
roborates every  objection  which  could  have  been  urged 
to  him.  He  h^s  shcwa  liimself  too  Ux  gone  in  political 
gangrene^,  to  have  decided  fairly,  any  question,  in  which 
the  feelings  of  the  then  ruling  party  were  at  all  involv- 
ed. Indeed  he  seems  to  have  had  some  confused  per- 
ception of  his  own  unfitness.  But  that,  which  in  the 
estimation  of  every  honorable  mind— which  even  in  his 
opinion  constituted  an  objection  to  him,  was  his  strong- 
est recommendation  to  the  judge.  The  objection  was 
over-ruled*— Bassett  was  declared  a  good  juror— was 
sworut  and  served  accordingly.  And  all  this  is  justi- 
fied on  the  authority  of  the  court  of  Star  Chamber^  and 
of  Lord  ChieiJustice  Keeling. 
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Ow  the  subject  of  Mr.  Taylor's  testimotiy,  itsrcjec^ 
tioft  is  attempted  t^  be  defended  by  a  ajolhary  preciedcnti 
in  a  civil  case^  drawn  fmw-  a  reporter,  who,  I  afm  m- 
fofme^by  gentletfA^n  of  the  ferst  professional  cliaracter, 
is  far  from  being  considered  as  very  good  aitthwity.     I 
mean  M*Nally,     In  support  of  this  article  I  m>ight  urg>e 
as  well  the  admissions  of  the  honorable  attoitiey  general 
of  Maryland,  as  the  universal  practice  of  our  courts. 
What  'said  Mr.  Robertson-^and  what  said  the  Chieif 
Justice  of  the  United  States,  on  whose  cvidenee  I  spei 
cially  rely  ?    Tfte  neter  knew  such  a  cas^  occur  before. 
He  neter  heard  a  similar  objection  advaviced  by  an^f* 
court,  until  that  instance.     And  this*  is  the  cautibtis 
and  guarded  language  of  a  man  placed  in  the  delicate 
situation  of  being-'  compelled  to  give  testimony  agaitiirt 
a  brother  judge.     What  more  could  you  eicpect  from  1 
person  thus  circumstaficed  ?  What  does  it  prove  but  that 
the  respondent  was' the  first  man  to*  i^aise,  to  ihVent 
such  an  objection  to  a  witness  ?     Can  any  one  doubt 
Mr.  MarshalPs  thforough  acqiiiamtance  with'  our  laws  ? 
Can'  rt  be  pretended  <hat  any- mm  i^  better  versed  in 
their  theory  or  practice  ?    And  yet  in  all  his  e»ensive 
reading,  in  his  long  and  ejBtensive  pructice,  in  the  many 
trials  of  ^(thieh  he  has*  been  a  spectator,  and  the  yet 
greater  AUmbey  at  which  h«  has  asfisted,  he  had  never 
ivhnessed  such  a  ease,     ft  was  reserved  for  the  respon- 
dent to  exhibit,  for  the  first,  and  I  tru^t,  foi^the  last 
time,  Ais  fatal  novelty,  this  new  and  horrible  doctrine 
that  threatens  at  one  blow  all  that  is  vskluable  in  our  crK 
minal  jumptudenee; 

Against  th^  fourth  artiele  tfie-  attorney  general  of  Ma- 
ryU^id  hact^  adduced  d  similair  and  doubtful  anthdi'ity , 
in  d'efbfrce  of  his  oli^d.  And  here  again  I  bottom  my- 
self  upon*  ^e  testimony  of  the*  same  great  man,  yet 
more  iUnstrrou^  f^r  hvs  aftiilitiis  than  for  the  high  sta- 
tion tkit  Ire  fiU^y  eWkidiit  aA'ir  isi^  He  decilaves  that  he 
has  nev^  km>Wir  a  sknikr  requisition  made^  by  any 
court  ;  that  whterethef  propfictf  of  questions,  verbally 
propounded,  ^m  bem  denicfd^  oi<  forthtsake  of  pfeei- 
iiMvC^eiti tbey  were ianrieatie,)  they  kave  beenreduc- 
ed  10  wriii»g  at  d^e  request;  or^  order,  of  titte  eoiirv  ;*^ 
.      59 
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but  in  the  first  instance  and  before  ther  had  been  state  I 
verbally,  nroer^  within  the  compass  of  his  experience. 
And  what  inference'  can  any  candid,  unprejudiced  mind 
draw  from  these  repeated  and,  until  then,  unprece- 
dented aQs  of  interference  by  the  judge,  on  behalf  cf 
the  prosecution,  but  that  instead  of  an  umpire^  he  ivas 
a  parlizan  ? 

With  regard  to  his  deportment  to«?ards  the  counsel, 
I  shall  call  the  attention  of  the  court  not  to  the  statemeor 
made  ,by  themselves : — because  I  .question  it   in  the 
slightest  degree  ?     God  forbid  !     I  know  those  able  and 
honorable  men  too  well — but  because  I  would  deprive 
cur  opponents  of  their  almost  sole  argument — the  pt- r- 
soi^l  irritation  which  they  alledge  those  witnesses  must 
have  felt.     Waving  then  any  remarks  on  their  testimo- 
ny, powerful  as  it  is,  I  again  ask  you,  what  said  the 
Chief  Justice  ?      And,  if  I  may  say  so,  ivbaf  did  be 
look  ?    He  felt  all  the  delicacy  of  his  situation,  and  as 
he  could  not  approve,  he  declined  Reiving  any  opinion  on 
the  demeanor  of  his  associate.     What  does  Mr.    Ro* 
bertson  say  ?     In  substance,  every  thing  that  has  been 
deposed  by  the  other  witnesses :    '*  That  the  judge  al- 
ways spoke  in  the  first  person  singular.'^      And  here   I 
will  remark,  that  the  short  h^d  report  which  this  gen- 
tleman made  of  the  trial,  aad  which  be  has  given  in  e- 
vidence,  was  published,  in  the  ^rst  instance,  as  a  de- 
fence  of  Mr.  Chase  against  alledgcd  misrepresentations 
of  his  conduft  on  that  occasion.     It  cannot  be  consider- 
ed, therefore,,  as  an  2//»- favorable  view  of  the  transac- 
tion, at  least  so  far  as  the  respondent  is  concerned. 
What  says  Mr.,  Gooch  ?      That  the  judge  was  very 
•  yearnesV  with  the  counsel  :  that  they  were  much  a- 
bashed  ;  that  he  sejt  them  down  >  that  they  appeared  al- 
ternately red  and  pale  >  that  he  exhibited  their  confusion 
to  the  mirth  of  all  the  by-standers :    and  col.  Taylor 
tells  you,  **  that  the  conduct  of  the  judge  had  the  full 
effect  it  s^eemed  intended  to  produce — to  abash  the  coun- 
sel for  the  nrisoner,  and  turn   them  into  ridicule^  for 
that  every  body  laughed  but  themselvts.''' 

But  the  ingenious    attorney  general  of  Maryland, 
whose  fruitful  invention  is  never  without  resource,  has 
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^Ctideavorcd  to  persuade  you,  that  this  c'omlu<a  was  not 
merely  justifiable,  but  even  meritorious.      That  the  de* 
st^  of  the  counsel  was  to  irritate  and   inflame  the  pec-* 
pie,  and  the  respondent,  dreading  a  riot,  had  no  objeft 
l>ut  to  keep  the  audience  in  a  good  humour,  and  that  by 
a  seasonable   exertion  of  his   acknowledged   wit  and 
pleasantry,     he     completely     succeeded     in    turning 
their  weapons  upon  themselves,   and.  totally   defeated 
their  purpose.     This  apology  reflefts  credit  on  the  in- 
ventive facult)'-of  him  who  makes  it,  and  yet  what  is  it 
but  an  admission  of  the  charge .?     Look  to  the  evidence. 
You  will  see  nothing  to   support  the  Jvvist  which  has 
been  attempted  to  be  given  to  it — no  apprehension  of 
disorder  and  confusion  but  what  gi^ew  out  of  the   insuf* 
ierahjie  tyranny  and  insolence  of   the  judge*    .  Where 
was  the  respondent  at  this  time  2     In  some  obscure  cor- 
ner of  the  union  ? — some  remote  district  notorious  for 
disaffection — infamous  for  its  spirit  of  insurrection  ? — 
Far  removed  from  the  protection  of  state  or  federal  au- 
thorfty  ? — No  sir^  he  wa^  in  the  enlightened  capital  of 
Virginia — a  cojunlry  never  disgraced  by  rebellion,  un- 
less the   cpithei   be  applied  by  some  squeamish  politi- 
cian to  our   glorious  revolutionary  struggle, — a  state 
whose  soil  has  never  been  stained  by  insubordination  to 
law, — No,  sir,  he  was  sitting  within  a  stonc*s  throw  of 
the  residence  of  the  Governor  of  Virginia, — a  man  of 
whom  I  shall  say  nothing.     Let  the  exalted  stations  he 
has  more  than   filled — the    high  public  trusts  on  which 
lie  has  seemed  rather  to  confer  honor  than  receive  it-*- 
his  unshdken  constancy  in  the  worst  of  times — ^the  dis- 
may and  confusion  of  his  enemies,  whose  vain  asper- 
sions  have  passed  hrm  like  the  idle  wind, — let  the  con- 
fidence of  a  united  people  speak  his  eulogium.     The 
respondent  was  sitting  within  musket  shot  of  a  canton- 
ment  of   federal    troops. — Why    were    these  troops 
placed  there  at  that  time,  and  why  were  they  kept  there 
for  some  time  afterwards,  belongs  not  to  my  present 
purpose.     It  is  eiK>ugh  to  say  that  they  were  a  part  of 
our  famous    provisional    army — "  fru^es   consumert 
nati^^— to  ascertain  their  readiness  to  protect  inanj 
outrage  on  the  law,  or  constitution,  (then  practi8e4  w 
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kneditatcd)  the  government  tbat  malfUained  tlicvd  ia 
iKssolute  idleness.  Governor  Monroe  was  more  inte- 
rested in  the  respondent's  safety  than  he  himst  11  appears 
to  have  been.  He  trembled  Ies;t  the  ia(;tignation  c^  the 
peof>le  should  get  the  better  of  their  good  $ense«  and 
hurry  them  into  some  act  oi  violetvce,  that  would  cast  an 
odium  on  the  state  and  afford  matter  of  triumph  to  her 
enemies.  That  the  respondent's  objtifl  was  to  g^oad 
her  citizens  to  some  outrage^  whicli  might  justifv  the 
humiliation  that  was  preparing  for  her,  there  is  too 
much  reasoa  to  believe — and  tliat  he  would  have  stic^ 
ceeded,  but  for  the  intervention  aod  influeace  of  that  ex- 
cellent man,  and  tKe  persuasion^  of  the  counsel  them- 
selves, whom  the  attorney  general  of  Maryland  would 
represent  as  endeavoring  to  excite  public  commotion^ 
that  he  may  find  some  shelter  for  the  enormities  of  bis 
client. 

Another  attempt  at  justification  of  his  condud  on 
this  trial  is  by  reference  to  the  law  and  practice  in  Ma* 
ryland.     But  surely  the  judge  who  scouted  the  idea  of 
being  governed  by  the  law  of  Virginia,  whilst  exerci- 
sing jurisdiction  there,  shall  not  be  permitted  to  lake 
refu.^e  under  the   law  of  brother  state*     For  if  the  law 
of  Virginia  was  not  binding  on  the  respondent^  in  Vir* 
ginia,  a  fortiori^  he  could  not  have  been  governed  by 
the  law  of  Maryland. — But  you  are  asked,  whether  the 
respondent's  conduct  as  stated  by  the  prosecutors,  is 
not  too  inconsistent  with  the  character   universally  as-e 
crifoed  to  him  for  discernment, ^^by  his  enemix.'s  as  well 
as  by  his  friends, — to  be  credited  : — Whether  to  attain 
his  objefl  (granting  it  to   have  been  corrupt )  he  was 
under  any  necessity  to  unmask  and  wantonly  expose 
himself  to  future  punishmjsnt  ?     Without  noticing  that 
this  is  argument  against  fa^,-;— hypntliesis  oppobe4  to 
/actual  experinient^ — his  conduct  may  easily  be  reconT 
cited  with  his  character,  and  with  the  circumstances  atn 
tending  it.     M  If  his  olsject  was  oppression,  why  did 
he  not  tie  in  ambush,  (say  his  counsel)  why  disclose 
(nay  almost  avow)  it  2'-     Because  caution  and  oircum* 
^Ipection  forn)  no  part  of  the  cbaFgcs  against  him  iv-? 
tecauss  (cv^n  aUonring  that  he  is  as  ccvispicuouafQir  ^^^cm 
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qualities,  as  he  ia  notorious  for  the  reverse)  there  is  no- 
principle   of  human  nature,  or   human  conclude,  more 

true,  more  invariable  than  this  ^ — ithat  .wh»t&(>ever  be 
the  gcneial  character  of  a  man^  he  is  unable,  at  aH 
tiroes,  to  act  up  to  it.  It  is  the  inevitable  condition  an« 
ncxed  to  guilt,  that  it  will  betray  itself— 'tis  the  privi- 
lege of  truth  alone  always  to  be  consistent.     We  fihd 

'  him  in  the  case  of  Fries  not  more  dictatorial  and  ar^Di- 
trary,  than  wavering  and  irresolute.  On  onfe  day  arro- 
gant  and  imperir>ns— on  the  next  alarmed  and  trying 
to  remove  the  irapression  his  rashness  had  made—re- 
tracing his  steps,  sitting  (as^you  are  told  by  his  coun^** 
sel )  not  dn  the  bench  of  justice,  but  on  the  stooi  of 
repentance,  *'  draining  the  cup  of  humiliation  to  the 
very  dregs," — in  a  word,  a  mart  penifent  and  of  con* 
trite  lieart.  That  repentance  akhougii  it  cafinot  avail 
here^  will  (if  sincere)  be  accepted  by  another  and  more 
dread'tribuual.— But  miich  I  fear  that  the  contrition 
which  is  accompanied  by  a  threat  Aji'ill  avail  but  little, 
although  offered  at  the  throne  of  mi.Tcy  itsdf.  No  sir, 
fortunately  for  us,  although  the  tyger  and  hyasna  too 
often  appear  in  human  shape,  tliere-  is  no  disguise  that 
can  long  conceal  them — not  evert  though  they  crouch 
upon  the  judgment  seat  and  under  the  emvine*  Thanks 
to  the  bencticence  of  God !  this  insidious  character 
cannot  always  be  supported.  God  forbid  it  should  ! 
'*  No  wonder  (ss^ys  the  attorney  general  of  Maryland) 
that  the  people  of  Pennsylvania  wish  tQ»  get  rid  of  the 
bar,^'  alluding  to  the  case  of  Fries.  Rather  let  him 
say  no  wonder  that  they  are  tired- of  the  bench — for  it  19 
against  the  judges, — this  very  judgf:,  in  tlmt  very 
case,  that  they  have  protested.  They  have  deprecated 
his  jurisdiction  over  them-^anti  the  sokmn  protest  of 
their  representatives  against  his  inic^yttous  condemn»» 
tion  of  Fries,  is  the  ground  work  of  t^e  present  prDse- 
cutiqn. 

But  ouf  doctrine,  it  is  sai<  j,  goes  W prostrate  the  rigbts 
of  the  acoused-^where  ?~-at  tfce  feet4>f  juries.  There 
n^ay  they  for  ever  lie-p-^-but.  nevier  at  «be  feottof  a  judge. 
The gentlen^aa firom  Soutl  4  Carolina  (1  beg  his  pardon) 
depiTeGaites  the  phicing  c  ;f  crimiDat  laW  solely  in  the 
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power  cf  juries.     He  would  not  have  the  life  of  a  man 
ilcpend  on   their  decision  of  a  point  of  law.     But  'tis 
the  glorious  attribute  of  jur)'^  trial,  that  the  question  of 
guilty,  or  not  guilty,  involving  both  law  and  fact,   ihat 
law  as  well  as  tbat  fact  the  jury  alone  is  competent  to 
determine.     It  is  the  necessary  consequence  of  the  gc- 
neral  verdict  which   they   are  required  to  find.      The 
very  able  and  learned  attorney  general  of  Maryland  in- 
deed says  that  this  is  an  incidental /^^m^^r,  rather  than  a 
rr^bt  of  the  jury.     But  sir,  what  is  that  power  nrhich 
no  man  may  question,  but  a  right  ?     For  whether  inci- 
dental or  direct,  the  exercise  of  it  is  final  and  complete, 
if  in  favor  of  the  accused  ; — and  the  power  of  the  court 
to  award  him  a  new  trial  is  turther  protection  to  the  pri- 
soncr  against  abuse.     There  is  no  specific  power  given, 
in  so  many  words,  by  the  constitution,  to  Congress,  to 
punish  robberies  of  the  mail : — but  it  is  incidenlal  to 
the  right  of  establishing  post  offices  and  post  roads,  and 
necessary  to  carry  die  specified  power  into  effect.     This 
curious  distinction  between  ^^  rij^bi  Sind  power ^  direct 
and  incidentaly^^  is  an  ignis  fatuus  of  the  learned  gen- 
tleman's composition  to  bewilder  and  mislead  us  from 
our  object,  that  we  may  be  lost  and  led  astray  over  a 
wild  moor  of  absurdities.     The  right  of  the  jury  is  not 
tlie  less,  whether  immediate,  or  derivative — as  Con- 
gress possess  the  power  to  pass  all  laws  necessary  to 
carry  ahy  delegated  power  into  effect,   in  like  manner, 
juries  p6ssess  every  power  necessary  to  the  general  ver- 
dict which  they  have  a  right  to  give.     The  violation  oa 
the  part  of  the  judge  of  the  incidental  power,  as  much 
subjects  him  to  punishment,  as  if  he  had  invaded  the 
original  right  over  the  fact*  to  which  it  is  appendant 
What  would  he  say  to  a  robber  of  the  mail  claiming 
impunity  becau&e  the  power  to  make  the  offience  penal 
was  incidental,  and  not  specified  in  the  constitution  ? 
But  say  gentlemen  we  admit  the  power  in  the  jury,  wc 
only  deny  the  right :— and  in  this  tissue  of  self  contra- 
dictions they  declare,  that  wAiilst  a  jury  is  bound  by  the 
exposition  of  the  law,  as  laid  down  by  the  court,  yet  they 
have  not  the  right  to  determine  whether  the  facts  come 
within  the  law.     Can  there  ybe  a  greater  absurdity  ? 
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**  Whilst  the  jury  have  no  right  to  decide  thc4aw,  they 
must  decide  whether  the  facts  come  within  the  lawr  I" 
If  the  jury  is  tied  do'vn  by  thfc  court's  construction  of 
the  law,  is  it  not  plain  that  tbey  do  not  decide  whether 
the  fact  is,  or  is  not,  embraced ,  by  the  law  I     But  that 
whilst  they  find  the  naked  fact,  it  is  the  court  that  de- 
termines whether  that  fact  does,  or  does  not,  come 
withip  the  law.     Gracious  God  !    Is  it  come  to  this  I 
Are  the  great  principles  for  which  our  forefathers  con- 
tended, and  many  of  yourselves  have  bled,  now  to  be 
frittered  away  by  technical  sophistry? — Is  the  same 
doctrine  to  be  established  here  in  capital  o£fences — in 
cases  of  treason — that  Lord  Mansfield  attempted  to  im<^ 
pose  on  the  pieople  of  England  as  the  law  of  libel — and 
which  they  would  not  endure.     Shall  principles  of  cri- 
minal law  which  they  have  scouted,  even  in  cases  not 
capital,  be  established  here  for  the  decision  of  capital 
ofiences?  that  whilst  the  jury  find   the  facts,  their  ap- 
plication to  the  law  shall  depend   solely  on  the  will  of 
the  court.     I  deny  the  gentleman's  law — ^and  assert 
tliat,  as  an  American  citizen*  I  would  refuse   to  be  ^ 
bound  by  it.     A  man  is  charged  with  having  commit- 
ted certain  treasonable  acts.     The  constitution  has  de« 
fined    treason  to  consist  *^  in  levying  war  against  the 
United  States,  or  in  adhering  to  their  enemies,  giving 
them  aid  and  comfort.''    But  the  court,  assuming  to 
themselves  a  more  than  papal  infaHibility<^the  exclu- 
sive exposition  apd  construction  of  the  constitution, 
tell  me  as  a  juror  to  surrender  into  their  hands  my 
conscience  and  my  understanding :— -that  as  a  levying 
cf  war  is  treason,  so  is  the  picking  up  of  a  pin  a  levy* 
ing  of  war-r-that  I,  an  unlearned  layman,  must  not  pre- 
sume to  expound  the  holy  scripture  of  the  constitution, 
but   must  leave   that   to  the    ele6l,— and  if   the  fa£t 
of  his  having  picked  up  the  pin  be  proved  to  my  satis- 
faction, I  am  bound  to  find  the  prisoner  guilty  of  levy- 
ing war  against  his  ^country, — ^to  convict  him  of  trea- 
son.    Sir,  the  parallel  runs  upon  aU  fours-— for  there  is 
nothing  to  uphold  this  monstrous  judicial  assumption 
but  that  which  supported  the  pretensions  of  the  Roman  , 
Pontiff, — 'the  willing  obedience  of  ignorant  superstition. 
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If  the  jirry  is  coDtumacious, — if,  vrbifst  they  cooii^^ 
their  entire  conviction  of  the  truth  of  the  fact  charged 
in  the  indi^meiit,  they  deny  the  le^^al  doctrine  and  ac- 
quit the  prisoner,  the  court  is  without  redress*    They 
may  bully  and  look  big :— ^there  is  no  he)p«    Pat  t!ie 
case  of  murder.^^A  killcuj^  wilh  malice  aforedioughc  is 
charged  upon  the  prisoner :— ^hesre  is  no  dispute  abou: 
facts;  tis  admitted  that  the  party  arraigned  did  kill  the 
deceased.     Shatt  I,  a  juror,  contenting  myself  with  de- 
ciding a  fad  that  nobody  disputes,  surrender  to  tk 
coortthe  questioa  of  Uw,  should  they  attempt  to  usurp 
it-r-(as  that  kiihng  with  a  p^rticulur  vreapcn  is  a  iilli/ig 
with  malice  prepense)  aiod  find  a  man  guilt}'  of  manler 
whom  I  believe  to  have  acteil  in  self  defence?— in cle- 
fence  of  life,  or  (what  is  dearer  tlwii  life)  of  rcputatioi ! 
No  sir,  I  will  not  find  him  guilty  although  alUbe  courts 
in  the  uniTcr^e  should  instruct  me  to  do  so.    1  will  look 
to  the  great  precept,  •*  do  as  you  would  be  ion(  bj," 
and  say  **  I  Would  have  done  so  too/'  and  therefore! 
will  not  say  ^*  that  man  ought  not  so  ta  have  doner" 
And  what  is  there,  sir,  in  the  words  *  /e^ying  of  '^rar^ 
more  unintelligible  tlum  in  the  words  •  ma/ice  prepense^' 
The  first  being  alt<^ether  a  matter  of  lact  would  ap- 
pear  more  exclusively  the  province  of  the  jury  ihaft  the 
Uist»  which  rather  partakes  of  a  question  of  opifiiofi^ 
If  you  leave  the  law  in  criminal  cases  to  the  jury  («  ^^ 
as  the  fact)  you  are  safe — but  if  your  decision  sIktuW 
sanction  the  opposite  doctrine,  you  set  all  our  rifH.f^'^> 
fixed  by  the  decisions  of  ages,  afloat  on  an  ocean  oi  in^- 
certainty  and  contention.     We  have  no  bek\:oB^  ^ 
compass,  no  polar  star  to  direct  our  coarse.   If  1^ 
suifcr  the  rights  of  the  jury  to  be  thusiBvadrion^^ 
criminal  trial,  on  a  tr'al  for  life  ami  deattt — Jon  bffl 
in  conclusions  more  fatal  than  those  of  the  cjwrc  ^^ 
Rome.     You  force  us  one  moment  to  say  whether  s|i^^ 
a  fact  amounts  to  such  a  crime,  and,  the  ^^^f'^^^^ 
will  not  pepmit  us  to  know  what  the  crime  »•  ,  *  *^|^ 
the  marslrdl  wiil  never  sumnuMi  mc  on  such  *J"^^^j. 
give  him  warning— ^I  will  never  surrender  the  ^^  .^, 
tion,  my  understanding  and  my  oath  to  tM  S^  ; 
gribbif*  of  a  court  of  law.    I  should  ceBOT«f  ^ 
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as  much  entitled  to  decide  the  law  for  the  judge  in  a 
civil  case,  as  bound  by  his  decision  of  it  in  a  criminal 
one.  Vain  and  futile  is  the  attempt  of  the  constitution 
to  settle  and  define  treason,  if  that  definition  is  to  mean 
any  tbing  or  nothing  at  the  option  of  a  corrupt  judge. 
If  this  doctrine,  sir,  be  denied  by  any  member  of  this 
honorable  court,  let  him,  in  his  legislative  capacity, 
move  for  a  bill  ^'  to  render  juries  more  obedient  to 
judges,  and  especially  in  criminal  cases***  Until  that 
is  done,  I  shall  refuse  obedience  to  their  dictates,  and 
act  as  a  juror  upon  the  principles  which  I  have  avowed* 

There  is  an  expression,  sir,  in  one  of  the  articles 
fthe  4th)  much  carped  at  by  the  opposite  counsel,  fMr« 
Key)  which,  as  they  have  proceeded,^— every  word  and 
tittle, — from  my  pen,  and  as  I  believe  them  correal,  I 
feel  called  upon  to  explain,  ilt  is  the  term  *  tntempe^ 
rance^ — Intemperance  may  consist  in  gluttony,  drun- 
l^enness,  in  other  sensual  and  criminal  excesses,  or 
in  a  V)ant  of  temper ;— 4ts  manifest  meaning  here,  and 
in  that  meaning,  confessed  by  the  respondent's  coun- 
sel, who  excuse  a  particuku:  act,  or  rather  series  of 
acts  of  intemperance,  by  alledging  that  it  is  habitual  to  < 
their  venera(>le  client, — that  it  is  of  seventy  years  stand- 
ing,— th^t  it  is  too  inveterate  to  be  corrected''--*that  he, 
— and  they  to(>,  sir,  are  sorry  for  it,  but  it  can't  be 
helped.  Whatever  you  may  think  of  the  ingenuity  of 
this  defence,  I  am  surC)  sir,  you  must  allow  it  can- 
dor. 

[Here  Mr.  Randolph  entered  into  a  defence  of  the 
testimony  of  John  Heath,  contending  that  there  was  no- 
thing in  the  evidence  of  William  Marshall  inconsistent 
with  it — that  it  was  rebutted  only  by  the  evidence  of  a 
single  witness  who  might  b^  considered  as  implicated 
in  the  charge. 

He  also  contended  for  the  position  that  the  law  of 
Virginia  was  binding  on  the  court — where  the  law  ojF 
Congress  was  silent,  adducing  several  cases  in  illustra- 
tion of  his  argument.] 

I  will  now  proceed  to  the  eighth  article  of  impeacb* 
n.ent  in  my  desultory  way,  and  for  it  I  believe  I  might 
plead  the  precedent  set  me  by  the  attorney  general  of 
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Mai^bnd. — The  time  has, been,  sir,  when  theseat!. 
ments  mtered  by  the  judge  in  his  charge  to  the  grand 
jury  would  .have  been  denounced  as  Jacobinical—cer- 
tain I  am  they  would  have  come  under  the  sedition  lair. 
Xn  EngUnd  where  the  church  is  donnected  with  the 
state, — indeed,  forms  a  part  of  the  constitution, — ^par- 
sons  have  been  ifnpeached  (and  j.ustLy  too)  for  preach- 
ing "  sermons  tending  to  introduce  arbitrary  govern- 
ment,  and  containing  tenets  derogatory  to  the  rights  And 
liberties  of  the  subject/' 

[Here  Mr.  Randolph  cited  the  cases  of  Dr.  Mainwar- 
ing,  in  1628; — 4  Hatsell,  125—206; — and  ol  the 
rev.  Richard  Thomson,  in  1680— ibid.  118.] 

But,  sir^  we  are  not  reduced  to  reason  from  analogy* 
— Here  is  a  case  in  point. — '*  On  the  23d  of  December* 
*^  1680,  Sir  Richard  Corbett  reports,  from  the  com. 
^^  mittee  appointed  to  examine  the  proceedings  of  the 
**  judges  in  Westminster  Hall,  several  resolutions  :** 
among  them  is  the  following : — ^^  That  certain exprcs- 
**  sions  in  a  charge  given  by  Baron  Weston  were  a 
**  scandal  to  the  reformation,  in  derogation  of  the 
"  rights  and  prhileges  of  fiarliament^  and  tending  to 
*'  raise  discord befijoeett  bis  majesty  and  bis  subjects:^'' 
tq  which  resolution  the  house  agrees,  and  *•  resolves 
]tbat  Sir  Richard  Weston,  one  of  the  barons  of  the  court 
of  excjhequer,  be  immediately  impeached,  and  a  com- 
mittee isapprinted  to  prepare  the  impeachment  accord- 
•ingly.'* — Hatsell's  precedents,  vol..4,  17.  These,  sir, 
indeed  are  *  cases  before  tbe  revolution^*  but  on  the  eve 
of  it,  when  the  nation  was  making  a  stand  against  the 
Duke  df  York,  afterwards  James  II. 

In  addition,  we  might  cite  the  respondent's  own  au- 
thority, who,  on  the  trial  of  Callender,  declared  **  that 
if  he  knew  himself,  the  opinion  he  had  delivered  and 
the  reasons  offered  in  its  support  flowed  not  bom  fioii^ 
tical  rtiotiveSj  or  reasons  of  state^  Viiib  V)bicb  be  bad 
no  concern^  and  wbicb  be  conceived  ougbt  never  to  en- 
ter courts  of  justice^  but  from  deliberate  conviction, 
8tc  :''*     Try  him  by  his  own  standard,  and  you  must 

ftondemn  him-«^*^  even  handed  justice  returns  the  poi* 

■*■  •  -  ■  ■  "~ 

•  **  Roberifoii'iprintwl  fUtemtnt  taken  in  fliort  band— page  71. 
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■soned  ^^halice  to  his  own  lips  :" — let  him  drain  it  to  the 
very  dregs.  The  very  crimes  on  which  he  shews  no 
mercy  in  others,  he  himself  hath  perpetrated — com- 
pare, I  beseech  you,  sir,  the  ability  of  this  respon- 
ilent  to  raise  insurrection  with  that  of  Fries  and  Callen- 
der, — compare  his  capacity,  intelligen9e,  opportunity 
and  influence  with  theirs,  and  then  pronounce  who  is 
the  greatest  criminal.  With  less  bodily  strength  indeed, 
but  with  gigantic  powers  of  mind  he  hath  endeavored  to 
alienate  the  people  of  Maryland  from  the  general  govern* 
ment,  and  to  excite  them  to  nothing  short  of  commo* 
tion  against  their  own. 

Mr.  President,  much  as  I  regret  the  trespass  that  I 
have  already  committed  on  your  patience,  I  must 
f  painful  as  it  may  be  to  you, — and  it  is  not  less  so  to  my- 
self) attempt  something  like  a  review  of  the  condu6l  of 
this  judge.  In  May,  1800,  yx)u  find  him  in  Philadel- 
phia, engaged  in  propagating  and  establishing  the  de- 
testable doctrine  of  constructive  and  implied  treason— 
which  in  England  has  proved  the  dreadful  engine  of 
persecution  and  murder. — From  thence  you  trace  him 
to  Annapolis — not  by  the  blood  of  John  Fries— no, 
thanks  however  to  him  for  that: — You  hear  his  decla- 
ration in  presence  of  Mr.  Masrm. — But  this  his  counsel 
tell  you  was  all  a  joke — nothin.i(  but  humour,  sir, — like 
his  conduct  at  Richmond  : — if  you  listen  to  them,  you 
must  become  a  Pythagorean  and  believe  that  the 
soul  of  Yorick  himself  had  transmigrated  into  the 
body  of  this  judge.. — *Tis  true  he  could  not  be  the 
king's  jester,  because  unforliinately  we  have  no 
king, — we  have  not  yet  reached  that  stage  of  civi- 
lization ; — but,  sir,  he  is  the  jester  of  the  sove- 
reign people — a  jester  at  your  laws  and  constitution, 
'  and  it  is  for  you  to  say  whether  he  shall  continue  to  exer* 
cise  his  function.  This  jocular  conversation  is  likely 
to  prove  a  bitter  and  a  bitingjest  to  the  respondent. 
So  serious  did  that  most  intelligent  and  respectable  wit- 
ness deen\  it  to  be,  that  he  locked  it  up  in  his  own  bo- 
som, without  venturing  to  mention  it  to  any  hun^an  be- 
ing. He  did  not  consider  himself  authorised  to  pbijr 
with  the  fame  of  the  respondent,  however  dbpos 
ib^  might  be  to  sport  with  the  fepUogs  and  rights 
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others.     This  merry  fit  lasted  a  long  time. — He  in. 
dulges  the  same  humour  in  the  stage  with  Mr.  Triplet^ 
(an  cutire  stranger) :  and  here  let  me  obserre,  in  justice 
tothisgentlemani  that  never  did  any  man  deliver  a  more 
clear  and  unimpeachable   testimony  in  a  court  of  jus- 
tice than  this  witness.  <  It  is  conclusive.     When  the 
judge   made' personal  declarations  against  Callencfer^ 
could  he  be  said  to  administer  justice  without  respect  to 
persons  ?     But,  sir,  one  of  our  adversaries^  (Mr.  Har- 
per) protests  against  this  sort  of  evidence,  and  deems 
It  highly    inadmissible.     Why  ?— because  forsooth  it 
violates  the  sanctity  of  private  conversation  and  #ott]]ds 
the  feeling  of  gendemen,  who  may  be /railed  on  as  wit- 
nesses.    Thank  God  !    sir,  we  live  in  a  country  where 
the  law  is  open  to  all,  and    knows  no  distinction  be. 
twcen  gentlemen  and  simplemeh.     No  man  ( I  trust )  has 
a  greater  respeft  for  the   real   gentleman  than  myself. 
When  Francis  I.   (the  accomplished  'monarch   of  the 
most  gallant  people  of  Europe)  deemed  it  his  first  dis- 
tin6lion  to  be  ranked  as  the  first  gentleman  of  his  king- 
dom, he  did  not  hold  that  sacred  character  in   higher 
reverence  than  I  do.     Bu^^  the  respondent  himself  has 
told  you,  that  a  court  of  justice  is  a  coarse  sort  of 
thing,  blind  to  these  nice  dfscriminations ;  that  the  po- 
lished address  of  a  Chesterfield    and  the  rugged  scowl 
of  a  T  hurlow,  in  the  eye  of  the  law,  are  equal.     Sup- 
pose a  person  kiiled«-^will  not  the  court  hear  evidence 
of  a  previous  declaration,  by  the  prisoner,  of  ill-wiU  to 
the  deceased  ?-^as  ^'  that  he  would  be  the  death  of  him, 
&c." — or  will  they  stop  to  ask  whether  it  was   uttered 
in  a  tippling* house  or  a  drawing  room,— -by  a  ruffian  in 
rags,  or  in  ermine  ?  and  yet  we  are  accused  of  lying  in 
wait  for  the  respondent,  of  watching  his  unguarded  and 
eonvivial  hours^  of  wounding  the  nefvc  of  social  inter- 
course  to  the  quick.     We  are  ministers  of  justice :  and, 
as  suchf  we  know  nothing  of  these  delicate  distresses, 
equally  unknown  to  our  forefathers,  to  the  framers  of 
our  free  and  manly  institutions^      Their  composition 
was    of    sterner  stuff,    than    this    modem,    flimsy, 
fashionable  ware.     To  their  robust  constitutions  and 
strong  common«sensey  these  qualmish  mci^ims,  these 
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sickly  sensibilities  of  ttiorbid  refinement  were  happily 
\inknoWn,     Follow  the  despondent,  then,  with  the  stea- 
dy and  untited  Step  of  justice,  from  Philadelphia  to  An- 
Tiapolis,  from  Aiitiapolis  to  Richmond,  and  back  again 
toNew-Castle.     You  see  a  succession   of  crimes  each 
treading  on  the  heel,  galling  the  kibe  of  the  other  : — so 
connected  in  time,  and  place,  and  circumstance,  and  so 
illustrated  by  his  own  confessions,  as  to  leave  no  sha- 
dow  of  doubt  as  to  his  guilt.     You  are  to  take  the  facts 
not  (as  his  counsel  tvould  hare  you)  isolated  and  dis- 
membered, but  embodied  ; — a  series  of  acts  indissolu- 
bly  linked  together, — each  supporting  each,  animated 
by  the  vital  principle  of  guilt  that  pervades  and  gives 
life  to  the  whole.      God  hath  joined  them: — nb  man 
shall,  6v  can  ptit  them  asunder.     Carry  your  mind  back 
to  the  state  of  things  in  1800  : — then  advert  to  the  tes- 
timony in  the  case  of  Fries.     Lewis,  Dallas,  Tilghman^ 
and  evefi  iPaw/^  declaring  that  they  had  never  witnessed 
such  a  proceeding  before  ; — pronouncing  the  condudl 
of  the  judge,  on  that  occasion,  to  be  altogether  novel, 
in  the  annals  of  our   criminal   jurisprudence.      The 
same    spirit  pervades,  his  whole    career.      But  you 
are  warned  by  the  counsel  (Mr.- Harper)  not  to  tarnish 
the  laurels  of  your  political  victory,  by  an  unmanly  tri« 
umph  over  a  fallen  adversary.     He  implores  the  tribute 
of  a  sigh  for  the  mournful  yew  and  funereal  cypress  that 
bedecks  the  hearse  of  his  political  reputation.     Dread-- 
ing  the  decision  of  your  judgment,  your  sympathies 
are  enlisted  for  his  client.     An  aged  patriot,  whose  head 
is  whitenpd  with  the  hoar  of  three  score  and  ten  years, 
is  presented  to  your  afflicted  imaginations  :— broken 
with  disease— compelled  to  employ  his  lew  and  short 
intervals  from  pain  and   sickness, — to  spend  the  last 
moments  of  a  life  devoted  to  a  thankless  country's  ser- 
vice, in  defending  himself  against  a  crimiiul  prosecu- 
tion.    Do  we  thirst  for  his  blood  ? — yet  even  there 
English  authorities  would  bear  us  out — Do  we  seek  to  . 
lead  him  to  Tower  Hill?     If  his  heart  will  fly  in^is 
face,  is  it  we  who  cast  it  there  ?    Do  we  even  ask  his 
disfranchisement  ?     No,  sir,  we  only  demand  the  re- 
moval of  a  man,  whom  the  very  suspicion  of  such 
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crimes  unfits  for  the  high  station  Hrhich  he  fills.  — A  mai 
bent  with  age  and  infirmity,  struggling  with  misfoitune, 
is  a  venerable  object,  entitled  to  your  sympathy,  even 
although   he  were  not  a  patriot. — Mine  shall  never  be 
denied  to  such  a  character.     But,  sir,  mark  the  differ- 
ence between  Samuel   Chase,  powerful  and  protected, 
and  John   Files,  feeble   and  oppressed — Look    at   the 
one  lodged  in  a  sumptuous  hotel,  partaking  of  the  best 
cheer,  surrounded  and  supported  by  every  comfort  of 
lire,  by  a  large'  and  respectable  circle  of  friends,  in* 
dulged  %vith  ample   time  for  his  defence,  assisted  by 
counsel  second  to  none  in  the  land,  unrestricted  in  the 
conduct  of  their  cause.     When  I  give  a  man  so  situated 
my  sympathy,  it  is  not  of  so  jejune  a  cast  as  to  refuse 
itself  to  the  victim  of  his  injustice : — a  hardy  yeoman 
wrestling  with  indigence  and  persecution — selling  his 
last  bit  of  property  to  support  along  imprisonment  and 
meet  the  expenses  of  this  very  prosecution  ; — ^a  soldier 
of  the  revolution  with  whom  the  words  stamp  act  and 
window  tax  were  synonimous  with  slavery, — who  in  a 
momcntof  political  delirium  (perhaps  of  intoxication) 
— had  instinctively   raised  his  hand  against   what  he 
deemed  an  oppressive  tax, — immured  in  a  dungeon, 
listening  only  to  the  clanking  of  fetters — snatched  from 
the  bosom  of  his  family, — to  whom  no  doubt  he  was  a 
kind  parent  and  an  aiTectionate  husband — for  be  it  re- 
membered he  was  popular  and  beloved  among  his  neigh- 
bours ; — this   man,  caught   in  the  trap  of  judicial  and 
constructive  treason,  at  which  common  sense  revolts, — 
laid  by  the  heels,  trembling  at  the  charge,  ignorant  of 
the  extent  of  the  law,  without  a  friend  to  comfort  and 
console  him,  no   counsel  in  his  defence — such  a  man, 
so  situated,  is  as  much  entitled  to  my  sympathy  as  any 
king  that  ever  wore  a  crown — and  he  shall  have  it ; — 
he  shall  have  more, — he  lihall  have  justice  from  this  ho- 
norable court.     Yes,  sir,  to  my  shame  I  confess,  that 
my  sympathy  is  not  of  this  exclusive  sort.     It  is  not 
scared  by  the   homely  garb  of  poverty  and  wretched- 
ness.    It  can  feel  for  mislbrlune  even  if  it  be  not  sump- 
tuously arrayed.     But  let  us  suppose  the  character  of 
John  Fries  to  haye  been  uhat  one  of  our  opponents  has 
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represented  it — the  other,  on  all  sides  'tis  aj^reed,  was 
every  way  base  and  detestable.— Yet,  sir,  this  will  not 
render  your  decision  more,  favorable  to  the  accused. 
If  Fries  was  a  dangerous  rebel,  new  cause  of  disconten^t 
and  disaffection  should  not  have  been  given  to  his  cbun* 
try  men  by  condemning  him  unfairly  and  unheard.     I», 
this  the  way  to  extinguish  the  spirit  of  revolt, — to  recon- 
cile freemen  to  your  government  ?     Sir,  we  do  not  ap. 
pear  at  your  bar  the  advocates  of  Fries  and  Callender,. 
but  of  the  violated  laws  of  your  country.     We  know, 
it   is   in  the  persons  of  the  weak,  the  worthless  and 
the  wicked,  that  the  liberties  of  every  people  are  first 
attacked— and  we  feel  that  society  is  as  deeply  interest- 
ed in  protecting  the  most  obscure  and  friendless  of  her 
members,  as  her  most  illustrious  benefactor :— and  more 
so—for  this  last  may  protect  himself.     Be  the  charac- 
ter  and  condition  of  ihc  prisoner  what  they  may,  we 
say,  ^give  bim  afair  trial :' — the  greater  his  guilt,  the 
less  the  occasioit  of  relaxing  the  principles  of  law  and 
justice  in  trying  him — If  he  be  a  great  state  prisoner, ' 
dangerous  to  government  from  the  number  and  power 
of  his  followers,  the  greater  the  necessity  for  a  rigid  ad- 
herence to  those  principles,  that  no  pretext  for  future  . 
insurrection  be  found  in  the  injustice  of  his  sentence. 
Sir,  if  these  men   had  had  fair  trials,  our  lips  would 
have  been  closed  in  eternal  silence.     Look  at  the  case 
of  Logwood,     The  able  ancl  excellent  judge  (whose 
worth  was  never  fully  known  until  he  was  raised  to  the 
bench)  who  presided  at  that  trial,  uttered  not  one  syl- 
lable that  could  prejudice  the  defence  of  the  prisoner. 
He  felt,  he  knew  that  the  wretch  was  entitled  to  fair 
play,  and  he  gave  it  him.     We  heard  of  no  prejudged 
(written,  or  verbal)  opinion,  in  that  case  ; — no  denial 
of  testimony,  no  requisition  that   questions  should  be 
reduced  to  writing  arid   submitted  to  the  inspection  of 
the  court,  before  they  were  suffered  to  be  propounded 
to  a  witness — none  of  the  respondent's  new  discoveries 
in  criminal  law  were  there  brought  into  play.  The  chief 
juslice  knew  that,  sooner  or  later,  the  law  was  an  over- 
match for  the  dishonest,  and  leaving  ihc  cause  of  the 
coramonwealth-to  its  attornev,  he  disdained  to  descend 
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'  from  his  great  elevation  to  the  low  level  of  apablicpto. 
secutor.  He  let  the  law  take  its  course.  But,  sir,\k 
honorable  attorney  genci;^  of  Maryland  has  said,  that 
these  men  had  fair  trials  ;— ^r  what  he  terms  ^  tbtei' 
sence  of  an  impartial  /«a/'— that  they  were  guilty, 
and  found  guiltjr  accordingly ; — and  had  the  verdict 
(the  essence  of  the  trial)  been  ptherwise,  it  would  tuve 
been  partial  and  unjustt.  That  is  to  s^y,  sir,  thattk 
i  end  .will  justify  any  mea^ns resorted  to  for  itsftccomplisii. 
ment : — ^that  all  the  forms  of  law,  invented  to  protect 
the  innocent,  may  be  dis(>cnsed  with  on  the  trial  of 
the  guilty ,«-that  you  may  deny  a  man  thebeneftof 
testimony,  or  counsel  m  bis  behalf,  on  his  trial)  asd 
after  he  is  hainged,  bring  forward  evidence  of  hisguilr 
to  justify  the  deed.  Do  you  want  other  proof  of  ikc 
weakness  of  a  cause,  when  men  of  sense  defend  it  bj 
arguments  like  these  ?  If  the  respondent  ht  indeed ii- 
nocent,  in  his  name  I  impeach  his  defenders-ifbe^ 
not  guilty  they  have  betrayed  his  caus^- 

Had  I;  Mr.  President,  been  governed  in  this  case, 
by  considerations  of  personal  feejing,  wthcr  than  by 
my  duty  to  the  public,  I  should,  long  since,  have  ask- 
ed  a  respite  from  a  task,  to  which  I  feel  myjcif  pbp- 
cally,  as  well  as  morally  incompetent.  In  a  little  time 
and  I  will  dismiss  you  to  the  suggcsdonsgf  yourow 
consciences. — My  weakness  and  want  of  ability  prcv»t 
me  from  urging  my  cause  as  I  could  wish— but  it  istae 
last  day  of  my  sufferings  and  of  yours.       ^  , 

We  are  asked  to  assign  any  rational  motive  for  i- 
condufl  imputed  to  the  respondeat.     His  object  nufj 
have  been  to  court  the  administration  which  he  W 
and  supported,  to  recommend  himself  to  ^^^*f^^\ 
of  the  United  Sutes,  to  obtain  the  Chief  JustKesn^J 
Those  who  are  anxious  to  attradl  the  notice  ^r  '^^^^ 
the  powers  tliat  be,  are  n6t  apt  Xo  put  their  Iig^  ^ 
a  bushel.     The  fulsomcncss.of  sycophants,  who  aj^ 
over.aS  their  part,  is  proverbial.     Sir,  be  mig» 
piringto  the  Presidency  itself,  and  anxious  J^^^^^. 
the  favor  of  the  leaders  of  his  party.    Let  it  be      ^^ 
bered,  the  triumph  of  that  day  was  <^^°^P'^*f V^tobc 
reckoning  of  this  day  too  remote  from  probabuJiJ 
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taken  into  the  actount,    Hei^e,  sir,  you  have  a  key  to 
his  whole  conduct*    It  becomes  you,  tfaen^  Mr.   Presi* 
dent  and  Gentlemen  of  the  Senate,  to  determine,  whe^ 
ther  a  man,  whose  whole  judicial  life  hath  been  marked 
by  habitual  outrage  upon  decorum  and  duty;  too  invete* 
.rate  to  give  the  least  hope  of  relbtmation,  interwoven 
and  incorporated  with  his  very  nature,  shall  be  arrested 
in  his  career,  or  again  let.  loose  upon  society^,  to  prey  . 
trpon  the  property,  liiberty  and  life  of  those  who  will 
not  rally  around  his  political  standard.      We  have  per- 
formed our  duty : — we  have  bound  thi  criminal  and 
dragged  him  to  your  altar.     The  nation  expedls  from 
you  that  award  which  the  evidence  and  thelaw  requires. 
It  remains  for  you  to  say  whether  he  shall  again  become 
the  seourge  of  an  exasperated   people,    or  whether  he 
shall  stand  as  a  land.mark  ami  a  beacon  tc  the   present 
generation,  and  a  warning  to  the  future,  that  no  talents 
however  great,  no  age  however  venerable,  no  character 
however  sacred,   no  connexions    however  ii^uential, 
shall  save  that  man  from  the  justice  of  his  country,  who 
prostitutes  the  best  gifts/>f  Nature  and  of  God,  and  the 
power  with  which  he  is  invested  for  the  general  good,  to 
the  low  purposes  of  an  electioneering  partisan.     We 
adjure  you  on  behalf  of  the  House  of  Representatives 
and  of  all  the  people  of  the   United  States,  to  exorcise 
from  our  courts  the  baleful  'Spirit  of  par^—-to  give  an 
awful  memento  to  our  judges.^    In  the.^  name  of  the  Na- 
tion, I  demand  at  your  handa4he  awatd'of  jiistice  and  of 

law. 

> 

Ma.  HARPER— 1  begleave^  M)r.  President,  to  cor- 
rect  the  honorable  gentleman  who  has  just  concluded, 
(Mr.  Randolph)  with  respect  to  what  he  has  called  ad- 
missions on  our  part ;  and  to  notice  a4ittle  the  authori- 
ty which  he  has  read  respecting  bhief  justice  Keelynge* 
The  President  observed  thi^U  it  would  be  necessary 
for  Mr.  Harper  to  confine  himself  to  the  fects  which 
he  considered  mistated. 

Nf  r.  Harper.  The  honorable  gentleman  has  stated 
tliat  we  admitted  our  client  to  be  guilty,  i  disclainv 
and  deny^  any  such  admission.    Had  we  made  it,  we 
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should  have  admitted  what  is  not  true.  Wc  did,  m* 
deed,  admit,  that  our  client  has  been  guilty  of  aocie 
casual  indiscretions,  such  as  are  commoa  to  cvcxr 
man  ;  but  we  neither  did  or  could  admit  more. 

■  The  honorable  gentleman  is  also  incorrect,  in  hl& 
manner  of  stating  John  Heath's  testimony.  John  Heath 
did  positively  swear,  that  he  told  the  circumstances  to 
Mr.  Holmes,  within  an  hour  after  the  conversation  in 
his  presence  took  place,  between  the  respondent  and  the 
marshal. 

■  The  honorable  gentleman  has  also  said,  that  I  com- 
pared the  conduct  of  my  client,  to  a  brawl  or  a  riot. 
This  is  an  utter  mistake.  I  said  no  such  thing.  I 
made  no  such  comparison. 

The  President  here  checked  Mr.  Harper,  who  was 
apparently  entering  into  an  argument. 

Mr.  Harper.  I  will  confine  myself  to  saying  the  re- 
mark of  the  honorable  gentleman  is  a  mistake. 

As  to  the  authority  cited  by  the  honorable  gentleman 
from  Hatsell,  to  shew  that  Sir  John  Keelynge  was  a  man 
of  worthless  character,  whose  writings  are  not  entitled 
to  credit;  it  does,  indeed,  appear  from  Hatsell,  that 
Sir  John  Keelynge,  while  chief  justice  of  England,  was 
cited  to  appear  before  the  House  of  Commons,  upon 
charges  exhibited  against  him.  But  what  was  the  re- 
sult ?  The  Honorable  gentleman  lias  omitted  to  inform 
us«  But  had  he  proceeded  to  read  the  next  sen- 
tence in  the  book,  he  would  have  found  that  Sir  John 
Keelyiige  appeared  to  the  summons,  made  his  dcience, 
and  was  most  honorably  acquitted.  It  was  a  light, 
vfigue  and  groundless  accusation,  which  met  with  the 
fate  that  ought  ever  to  attend  such  accusations^  and  that 
I  hope  wiU  attend  the  present. 

The  honorable  gentleman  has  also  discovered,  that 
the  decisions  reported  by  Sir  lohn  Keeljmge,  which 
were  cited  by  my  learned  colleague,  were  star  chamber 
decisions ;  and  he  has  indulged  himself  in  repeating 
many  of  the  usual  invectives,  against  star  chamber 
proceedings,  and  star  chamber  decisions.  But  where 
did  he  find  that  these  decisions  were  made  in  the  star 
chamber  ?    If  he  had  taken  the  trouble  to  read  the  book, 
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which  together  with  its  author^  he  has  so  much  stig- 
matised,  he  would  have  found  that  these  decisions  were 
made,  not  in  the  star  chamber,  but  in  the  6ourt  of 
^ing?s  bench  ;  which  was  at.that  time  filled  by  some  of 
the  ablest  lawyers  that  England  has  ever  produced.  If 
lie  will  take  the  trouble  to  open  the  learned  work  of 
Hale  on  the  criminal  law ;  of  Hale  whom  he  and  his 
colleagues  have  so  much  and  so  justly  extolled,  and 
whose  eulogium  is  a  perpetual  theme  in  every  court  of 
criminal  jurisdiction^  if  he  will  turn  to  Hawkins,  the 
leading  authority  and  constant  manuelon  criminal  law  ; 
he  will  find  that  Keelynge's  reports  are  constantly  cited 
as  authority,  by  those  learned  writers ;  and  that  the 
very  decisions  cited  by  my  learned  colleague,  which 
have  so  strongly  excited  the  indignation  of  the  honora- 
ble gentleman  himself,  are  at  this  moment  considered 
as  the  established  law  of  England,  and  consequently  of 
this  country,  so  far  as  they  apply# 

The  latitude  allowed  by  this  honorable  court,  would 
admit  of  my  correcting  many  other  mistakes  of  minor 
importance,  into  which  the  honorable  gentleman  has 
fallen :  but  the  lateness  of  the  hour,  and  an  anxious 
wish  to  bring  the  trial  to  a  close,  admonish  me  to  ab- 
stain from  any  further  remarks. 

Mr.  RANDOLPH  said  he  hoped  that  until  to-mor- . 
row  would  be  allowed  the  gentleman  to  make  any  fur- 
ther observations  he  might  be  desirous  to  offer.  Mr. 
Harper  having  declined  saying  any  thing  mpre«— the 
President  informed  Mr.  R.  that  he  was  at  liberty  to  re- 
ply to  Mr.  Harper. 

Mr.  Randolph.  Sir,  I  did  not  say  that  Keeljmge  was 
star-chamber  authority — J  expressly  stated  that  he  was 
chief  justice  of  the  king's  bench* — At  the  time  of  his 
impeachment  the  court  of  high  commission  and  star- 
chamber  bad  been  abolished  forty  years. — But  I  did 
aver  (and  I  repeat  the  assertion)  that  star*chamber  au- 
thorities had  been  adduced  to  justify  the  conduct  of  the 
respondent.  Keelynge  was  impeached  for  innovation 
in  trials  of  men  for  their  lives,  and  putting  unlawful  re- 
straints on  juries.     'Tis  true,  sir,  the  commons  dropped 
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their  prosecution,  but  what  do«  that  prove  ? — Sure^ 
not  even  his  own  innocence,  much  less  that  oi  the  res- 
pondent. If  we  have  not  made  out  our  case,  if  w«  are 
net  fully  supported  by  the  law  and  the  evidence,  you 
will  acquit  the  accused,  not  by  a  scanty  and  frigid  ma- 
jority, but  by  an  unanimous  vcte.  If  we  have  not  prov. 
ed  the  tFuthof  our  charge,  on  us,  and  on  all  the  people 
of  America,  who  cry  aloud  against  him,  be  the  shame. 
—Let  us  be  dismissedtoin&my,  and  Hoaannas  be  sung 
to  him  whom  the  highest  tribunal  of  die  nation  d£« 
lighteth  to  honor. 

On  motion  of  Mr.  Jacikson, 
jResolved,  That  this  court  will  on  Friday  next,  at  12 
o^dock,  pronounce  judgment  in  the  ease  of  Samuel 
Chase,  one  of  the  associate  justices  of  the  sctpreme 
court  of  the  United  States. 


FRIDAY,  MAacH  1,  1805. 

The  court  being  opened  by  proclamation,  the  nuu 
nagers,  accompanied  by  the  Recuse  of  Repreaentatifcs, 
attended. 

The  counsel  for  the  respondent  also  attended. 

The  consideration  of  the  motion,  made  yesterday  for 
^n  alteration  of  one  of  the  rules  in  casts  of  impeachr 
ments,  was  resumed  :  Whercwpon, 

Besohed^  That  in  taking  the  judgment  of  the  Se- 
nate upon  the  articles  of  impeachment  now  depending 
against  Samuel  Chase,  esq.  the  President  of  the  Semite 
«hall  call  on  each  member  by  his  name,  and  upon  each 
article,  propose  the  following  question,  in  the  manoer 
^following :  "  •  Mr.  — —  how  say  you,  is  the  respon- 
-dent  SamuelChase,  guilty  or  not  guilty  of  a  high  crime 
er  misdemeanor,  as  charged  in  tiu^  ^-«—  article  of  lift, 
peachment  ?»* 

Whereupon,  each  member  i^haU  rise  in  bis  pbee,  aad 
answer  guilty  or  not  guilty. 
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The  PrcBident  rose,  and  addressii^g  Jiim^Q^  to  tht 
tuembcrs  of  the  court,  ^d  : 

Gentlemeit, 

You  have  heard  the  evidence  and  arguments  addu(i» 
ed  on  the  trial  of  Samuel  Chase,  impeached  for  high 
crimes  ;8^nd  misdemeanors :  you  will  now  proceed  to 
pronounce  distinctly  your  judgement  on  each  article. 

TheSecretary  then  read  the  first  articfc  of  impeach* 
mcnt,  as  follows  : 

ARTICLE  I. 

That,  unrpindful  of  the  solemn  duties  of  his  office, 
and  contrary  to  the  sacred  obligation  by  which  he  stood 
bound  to  discharge  them  **  faithfully  and  impartially, 
and  without  respect  to  persons,*'  the  said  Samuel  Chase, 
on  the  trial  of  John  Fries,  charged  with  treason,  be- 
fore the  circuit  court  of  the  United  States,  held,  fpr 
the  district  of  Pennsylvania,  in  t!ie  city  of  Philadel- 
pliia,  duriifg  the  months  of  April  and  May,  one  thou- 
sand eight  hundred,  whereat  the  said  Samuel  Chase 
presided,  did,  in  his  judicial  capacity,  conduct  him* 
self  in  a  manner  highly  arbitrary,  oppressive  and  un* 
just,  viz  : 

,  1.  In  delivering  an  opinion,  in  writing,  on  the  ques* 
lion  of  law,  on  the  constru61ion  of  which  the  defence 
of  the  accused  materially  depended,  tending  to  preju- 
dice the  minds  of  the  jury  against  the  case  of  the  said 
John  Fries,  the  prisoner,  before  counsel  had  been  heard 
in  his  defence  : 

2.  In  restrifling  the  counsel  for  the  said  Fries  from 
recurring  to  such  English  authorities  as  they  believed 
appoflte,  or  from  citing  certain  statutes  of  the  United 
States,  which  they  deemed  illustrative  of  the  positions, 
upon  which  they  intended  to  lest  the  defence  of  their 
client : 

3,  In  debarring  the  prisoner  from  his  constitutional 
privilege  of  addressing  the  jury  (through  his  counsel)  on 
the  law,  as  well  as  on  the  fact,  which,  was  to  detcriuipc 
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Ins  guilt  or  innocence,  and  at  ttie  samtf  time  endeavor- 
ing to  wrest  from  the  jury  their  indisputable  ri^ht  to 
hear  argument,  and  determine  upon  the  question  of 
law,  asM^ell  as  the  question  of  faa,  involved  in  the  ver- 
di£l  which  they  were  required  to  give : 

In  consequence  of  which  irregular  condu€l  of  the 
said  Samuel  Chase,  as  dangerous  to  our  liberties,  as  it 
is  novel  to  our  laws  and  usages,  tlic  said  John  Fries  was 
deprived  of  the  right,  secured  to  him  by  the  eighth  ar- 
ticle amendatory  of  the  constitution,  and  was  condemn* 
ed  to  death  without  having  been  heard,  l>y  counsel,  in 
his  defence,  to  the  disgraced  ihc  charaSlcr  of  the  Ameri- 
can bench,  in  manifest  violation  of  law  and  justice,  and 
itK  open  contempt  of  the  rights  of  juries,  on  which,  ulti- 
mately,  rest  the  liberty  and  safety  of  the  American  peo- 
ple. 

Whei^  the  President  took  the  opinion  of  ihc  mem- 
bers of  the  court,  respefiively,  in  t*ie  form  following : 

Mr.  ■'  how  say  you,  is  the  respondent  Samuel 
Chase,  guilty  or  not  guilty  of  a  high  crime  or  misde- 
meanor, as  charged  in  the  first  article  of  impeach- 
ment ? 

Those  who  pronounced  guilty,  are    - 

^cffrs.  Andcrfon,  Baldwin,  Brcckmridge,  Brown,  Cocke,  Condtt, 
EHcry,  Franklin,  Howland,  Logtn,  MacUy}  Moore,  Stone,  Sumter, 
Wor^hington,  Wright.— 16. 

Those  who  pronounced  not  guilty,  are, 

MeiTrs.  Adams,  Bayard,  Bradley,  Dayton,  Gaillard,  Giles,  Hill- 
houfe,  Jacki'on,  Mitchill,  Olcott,  Pickering,  Plumcr,  Smith,  of.  Md« 
Smith,  of  New- York,  Smith,  of  Ohio,  Smith,  oi  Vermont,  Tracy, 
White— 18. 

The  second  article  was  read  by  the  secrclar)-,  as  fol- 
lows: 

ARTICLE  II. 

That,  prompted  by  a  sin^ilar  spirit  of  persecution  and 
injustice,  at  a  circuit  court  of  the  United  States,  held 
at  Richmond,  in  the  month  of  May,  one  thousand 
eight  hundred,  for  the  distri£t  of  Virginia,  whereat 
the  said  Samuel  Chase  presided,  and  before  which  a 
certain  James  Thompson*  Callendar  was  arraigned  foi*  a 
libel  on  John  Adams,  then  Prcbident  of  the  United 
States,  the  said  Samuel  Chase,  with  intent   to  oppress, 
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and  procure  the  convidlion  of,  tH^  said  Callcndar,  did 
overrule  the  objection  of  John  Basset,  one  of  the  jury» 
who  wished  to  be  excused  from  serving  on  the  said  triaU 
because  he  had  made  up  his  mind,  as  to  the  publication 
from  which  the  words,  charged  to  be  libellous,  in  the 
indiflment,  were  extracted ;  and  the  said  Basset  was 
accordingly  sworn,  and  did  serve  on  the  said  jury,  by 
whose  verdi<51  the  prisoner  was  subsequently  convifilcd* 
Those  who  pronounced  guilty  on  this  article,  are^ 
MefTrs.  AnderfoD,  Breckcnridge,  Cocke,  Gondit,  Ellery,  Giles, 
Roi¥land,  Ms  clay,  Moore,  Sumter-— lOJ 

Those  who  pronounced  not  guilty,  are, 

*  MclTrs.  Adams,  Baldwin,  Bayard,  Bmdley,  Brown,  Dayton,  Frank- 
lin, Gaillard,  Hillhoufe,  Jackfon,  Logan,  Mitcbill,  Olcott,  Picker- 
ing, Flumer,  Smith,  of  Maryland,  Smith,  of  New«York,  Smith,  of 
Ohio,  Smith,  of  Vermont,  Stone,  Tracy,  White,  Worthingtooy 
Wright— 24, 

The  third  article  was  read  by  the  secretary,  as  follows  : 

ARTICLE   III. 

That,  with  intent  to  oppress  and  procure  the  conVic* 
tion  of  the  prisoner,  the  evidence  of  John .  Taylpr,  a 
material  witness  on  behalf  of  the  aforesaid  Callendar, 
was  not  permitted  by  the  said  Samuel  Chase  to  be  giv- 
en in,  on  pretence  that  the  said  witness  could  not  prove 
the  truth  of  the  whole  of  one  of  the  charges,  contain- 
ed in  the  indidtment,  although  the  said  charge  embrac- 
ed more  than  one  fa6l. 

Those  who  pronounced  guilty  on  this  article,  are, 

MelTrf.  Anderfon,  Baldwin,  Breckenridge,  !Qrown,  Cocke,  Condit, 
Ellery,  Franklin,  Giles,  Rowland,  Jackfon,  Logan,  Maclay,  Mooft, 
Smith,  of  Maryland,  Sumter,  Worthington,  Wright— 18. 

Those  who  pronounced  not  guilty,  are, 

MefTrs.  Adams,  Bayard,  Bradley,  Dayton,  Gaillard,  Hillhoufe, 
Mitchill,  Olcott,  Pickering,  Rumer,  Smith,  of  New- York,  Smith,  of 
Oljio,  Smith,  of  Vermont,  Stone,  Tracy,  White— 16.' 

The  fourth  article  was  read  by  the  secretary,  as  fol- 
lows : 

ARTICLE   IV. 

That  the  conduct  of  the  said  Samuel  Chase  was  mark* 
cd,  during  the  whole  course  of  the  said  trial,  by  rnani* 
fcst  injustice,  partiality,  and  intemperance,  viz. 
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trtitrng,  and  submit  to  the  inspection  of  iht  court,  for 
their  admission  oY  rejeflion,  All  (]fuesfiofM  t^ftich  ihe 
teid  counsel  meant  to  propwmd  to  tfe  i^te  fiuned 
John  Taylor,  the  n^itness. 

3.  In  refusing  to  poistpone  the  trial,  akhoBgR  aiai- 
davit  vcas  regularly  filed,  statting  the  absence  of  mate- 
rialiil'ittiesstson  behatf  of  the  accused;  and  althoiigfa 
it  was  tfianifest,  (hat  witli  the  utmost  diJigemJe,  thcat- 
tendaiice  of  such  whnessc^  could  not  bialve  been  proem. 
cd,  at  that  term. 

S.  In  tin;  uae  of  Hitu^Ufal,  rude,  a^d  contennptttoiu 
expfestions  to#SFrd»the  prisoner's  counsel ;  andifiifelsc- 
ly  insitniating  that  tlicy  M^ished  to  excit^  the  public 
fears  atid  indignatidn,  and  to  prbduce  thjft  irfsufcordifia. 
tion  to  law,  to  which  the  conduct  of  the  judge  di(/,at 
the  aairie  tipie,  manifestly  tend* 

4.  In  repeated  and  vexatious  interruptions  of  tie 
said  counsel,  on  the  part  of  the  said  judge,  which,  at 
length,  induced  them*  to  abandon  their  causae  *"<*  *^ 
client,  who  wais  thereupon  convifted  and  condttoflcd 
to  fine  and  imprisonment. 

5.  In  an  indecent  solmitude^  manifested  by  tkc  w 
Samuel  Chase,  for  the  conriftron  of  the  accused,  onbc 
coming  even  a  public  prosecutor,  but  highly  ^^'V^' 
fulto  the  charadler  of  a  judge,  as  it  vru  sabycwivcw 
justice. 

Those  who  pronounced  guilty  on  this  article^  ^ 

Mcffri.  Anderfor,  Breckcnridge,  JJrown>  Cocke,  Coftdit,  xao7» 
franklin,  Gilci,  HowUnd,  Jacklbn,  L6gan,  Maclay,  Moore,  »»"» 
of  Maryland,  Stone,  Sumter,  Worthingtpn,  Wright— i«« 

Those  who  pronounced  not  guilty,  are, 

Meffn.  Adanifc,  BaWwin,  Bayatd,  Bradley,  Dayton,  ^^'^^^^ 
fcduft,  Mitchill,    Olcoit,   Pickering,   Plumcr^    Sm'fth,  ot  w«*-* 
Smith,  of  Ohio,  Smith,  -of  Vermont,  Tracy,  WhiU— l^ 

The  fifth  article  was  read  by  the  secretary,  »W- 
lows : 

ARTICLE  V. 

And  whereas  it  is  provided  by  the  aft  of  C<g 
passed  on  the  24th  day  of  September,  178P,  ^^^ 
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<*  Ati  a£l  to  establish  the  judicial  courts  of  the  United 
States/'  that  for  any  crime,  or  offence  against  the  Unit* 
ed  States,  the  offender  may  be  arrested,  imprisoned, 
or  bailed,  agreeably  to  the  usual  mode  of  process  in  the 
9tate  where  such  offender  n^y  be  found  :  and  whereas 
it  is  provided  by  the  laws  of  Virginia,  that,  upon  pre- 
sentment by  any  wand  jury  of  an  offence  not  capital,  . 
the  court  shall  order  the  clerk  to  issue  a  summons  a- 
gainst  the  person,  or  persons  offending,  to  appear  and 
answer  such  presentment  at  the  next  court;  yet,  thci 
said  Samuel  Chase  did,  at  the  court  aforesaid,  award  a 
capias  against  the  body  of  the  said  Japes  Thompson 
Callendar,  indidled  for  an  oSencc  not  capital,  whercup- 
on  the  said  Callendar  was  arrested  and  committed  to 
close  custody,  contrary  to  law  in  tliat  case  made  and, 
provided. 

All  the  members  pronounced  not  guilty  on  this  arti- 
cle,  viz. 

McfTrs*  Adams,  Anderfon,  Baldwin,  Bayard,  Bradley,  Breclsen- 
ridge,  Brown,  Cockr,  Condit,  Dayton,  Eltery,  Franklin,  Gaitlard, 
Giles,  Hillhoufe,  Howland,  Jackfon,  Logan,  Maclay,  Mitcbill,  Moore, 
Olcbtt,  Pickerings  Plufner,  Smith,  of  Maryland,  Smith,  of  Now* 
York,  Smithy  of  Ohio,  Smith,  of  Vermoat,  Scooe,  Samtcr,^  "^c^fi 
White,  Worthington,  Wright— 34. 

The  sixth  article  ws»  read  by  the  secretary,  as  fol- 
lows: 

ARTICLE  VI. 

And  whereas  it  is  provided  by  the  34th  se^ion  of  the 
aforesaid  a£l,  entitled  '*  An  act  to  establish  the  judi- 
cial courts  of  the  United  States,''  that  the  laws  of  the 
several  states,  except  where  the  constitution,  treaties, 
or  statutes  of  the  United  States  shall  Otherwise  require 
or  provide,  sha^TI  be  regarded  as  the  rules  of  decision  in 
trials  at  common  law,  in  the  courts  of  the  United 
States,  in  cases  where  they  apply  ;  and  whereas  by  the 
laws  of  Virginia,  it  is  provided,  that  in  cases  not  capi* 
tal,  the  offender  shall  not  be  held  to  answer  any  pre* 
sentment  of  a  grand  jury,  until  thfe  court  next  succeed, 
ing'ihftt  during  which  such  presentrntMit  shall  have  been 
made^  yet  the  said  Samuel  Chase,  with  intent  to  op* 
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press,  and  procure  tHe  eonviQion  of  the  said  James 
Thomoson  Caliendar,  did  at  the  court  aforesaid^  rule 
and  adjudge  the  said  Callendar  to  trial  during  the  term 
at  which  he,  the  said  Callendar,  was  presented  and  in- 
difled,  contrary  to  law  in  that  case  ma(te  and  provided. 
Those  who  pronounced  gui!^  on  this  artide^  are, 
MeJfTrs.  Brcckeiiridge    Cocke,    Howland,  Miclay*«-4^ 

Those  who  pronounced  not  guilty,  are, 

MeiTrs.  Adams,  Anderfoti,  Baldwin,  Bayard,  Bradlcf",  Biova,  Go^ 
dit,  Hay  ton,  EUery,  Franklin,  Gaillard,  Giles,  Hillhoufe,  Jzckfoa^ 
Logan,  Mitcbill,  Moore,  Olcott.  Pickering,  Plumer,  Smith,  of  Mary- 
land, Smith,  of  New- York,  Smith,  oi  Ohio,  Smith,  of  Venaojat, 
Stone,  Sumter,  Tracy,  White,  Worthington,    Wright— »3a« 

The  seventh  article  was  read  by  the  secretary,  as  foU 
lows :         I 

ARTICLE  VII. 

That  at  a  circuit  court  of  the  United  States^  (or  die 
district  of  DeUw^ire,  held  at  New-Cast^c,  in  the  .montk 
of  June,  one  thousand  eight  hundred,  wheres^  the  said 
bamuel  Chase  presided,  thf^  said  SamiuelChas^,  di»c. 
gardinpr  the  duties  of  his  office,  did  descend  fit>m  the 
dignity  of  s^  judge,  and  stoop  tp  the  level  of  an  in- 
former, by  refusing  to  discharge  the  grand  jury,  al- 
thoughentreated.bysev^l  of  the  said  jury  so  to  do; 
and  after  the  said  grand  jury  had  regularly  decbred^ 
through  their  foreman,  tha^  they  had  found  no  bills  of 
indiftmcnt,  nor  had  any  presentments  to  make,  by  ob- 
serving to  the  said  grand  jury;  that  he,  the  saidSfunuel 
Chasic,  understood,  "  that  d  highly  seditious  te»iper 
**  had  roanifesttd  itself  in  the  state  of  Delaware,  aniQfig 
**  a  certain  class  of  people,  particularly  in  Ncw-Castie 
••  county,  and  more  ^eciaUyb  the  town  oC  Wilmiog- 
"  ton,  whcr^  lived  a.  most  seditious  printer^ .  unre- 
**  strainedby  any  principle  of  i  virtue,  aiid  regardless  of 
**  social  ordt^r,-^that the  name  of  teleprinter  was" — 
but  check  uig  himsell;  a^  if  sensible  of  the  indecorum 
which  lie  was  committing,  adrfed-^"  that  it  might  be 
^^  assuming  too  much  to  mention  the  nam^  of  this  per- 
'*  son,  but  it  becomes  your  duty,  gentlen^en,  to  en- 
"  -qiure  dilipxntlv  ioto  this  matter,"  or  worcls  to  that  ef- 
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fed;  and  that  with  ititciition  to  procure  the  prosccu- 

tlanof  the  printer  m  question,  the  said  Samuel  Chase 

did^  moreover,  authoritatively  enjoin  on  the  distri£l  at- 

tomejr  of  the  United  States,  the  necessity  of  procuring 

a  file  of  the  papers  to  wMch  he  alluded,  (and  which 

were  understood  to  be  those  published  under  the  title  of 

"  Mirror  of  the  Times  and  General  Advertiser,*')  and, 

by  a  stria  exaounallon  of  thenu  to  find  some  passage 

which  might  furnish  the  ground. work  of  a  prosecution 

against  the  printer  of  the  said  paper :  thereby  degrading 

hi»  high  judicial  funttions,  and  tending  to  impair  the 

public  confidence  in,  and  respeft  for,  the,  tribunals  of 

justice,  so  essential  to  the  genetal  welfare. 

Those  who  pronounced  guilty  on  this  article,  are, 

Mcffrs.  BwckcDridgc,  Cocke,  FrankKo^  Holland,  Jackion,  Maclay, 
Smith,  of  Maryland,  Stone,  Sumter,  Wright — 10, 

Those  who  pronounced  not  guilty,  are, 

Mcffra.  Adams,  Andcrfon,  Baldwin,  Bayard,:  BradUy,  Brown,  Con- 
dit,  Dayton,  Rllcry,  Gaillard,  Giles,  HlUhoufe,  Logan,  MitchilU 
Moore,  Olcott,  Pickering,  Burner,  Smith,  of  New-York,  Smith,  of 
Ohio,  Smith,  of  Vermont,  Tracy,  White,  WorthingtoH-:.24. 

The  eighth  article  was  read  by  the  secretary,  as  fol. 

ARTICLE  VIII. 

And  whereas  mutual  rcspedl  and  confidence  between 
the  government  of  the  United  States  and  thpse  of  the 
individual  states,  and  between  ihe  people  and  those  go- 
vemments,  rpspedlively,  are  highly  conducive  to  that 

Eublic  harmony,  without  which  there  can  be  no  public' 
svppiness,  yet  the  said  Samuel  Chase,  disregarding  the 
duties  and  dignity  of  his  judicial  chara(Ber,  did,   at  a 
circuit  court  for  the  distriA  of  Maryland,,  held  at  Balti- 
more,  in  the  month  of  May,  one  thousand  eight  hun. 
dred  and  three,  pervert  his  official  right  and  duty  to  ad- 
dress  the  grand  jury  then  anjd  there  assembled,  on  the 
matters  coming  within  the  province  of  the  said  juryt 
for  the  purpose  of  delivering  to,  tne  said  grand  jury  an 
intemperate  and  inflainmatory  political  harangue,  with 
intent  to  excite  the  fears  and  resentment  of  the  said 
grand  jury,  and  of  the  good  people  of  Maryland  against 
nieir  state    government  and  constitution,  a  conduct 
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inibecoming  in  a  judge  of  the   supreme  court  of  the 
United  States:    and  moreover,   ttutt  the  said  Samuel 
Chase,  then  aod  there,  under  pretence  of  exercising- 
Iiis  judicial  right  to  address  the  said   grand  jurj,  as  a- 
foresaid,  did,    in  a  manner  highly  unwarrantab^,  en- 
deavor to  excite  the  odium  of  the  said  grand  jury,  and 
of  the  good  people  of  Maryland  against  the  govemsient 
of  the  United  States,    by  delivering  opinions,  ^liiHch, 
even  if  the  judicial  authority  were  competent  to  their 
cxprcssion,  on  a  suitable  occasion,    and  in  a   pn^er 
i-nanner,  werC  at  that  time,   and  as    delivered  by  him, 
highly  indecent,  extra-judicial^  and  tending  to  prostitate 
the  high  judicial  character  with  which  he  was  invested, 
to  the  low  purpose  of  an  cle6Uoneeririg  partisan* 

Those  who  pronounced  guilty  on  this  article,  are, 

MeiTrs.  Anderfon,  Baldwin,  Breckenridge,  Brown,  Cocke,  Osndit, 
EUrry,  Franklin,  Giles,  Holland,  Jackfon,  Logan«  MacI^Y)  ^oore, 
Smith,  of  Miiryland,  Stone,  Sumter,  Worthing  ton,  Wright— 19. 

Those  who  pronounced  not  guilty  are, 

MeiTrs.  Adams,  Bayard,  Bradley,  Dayton,  GaiUard,  HiUhoufe, 
Micchill,  Olpott,  Picki^ring,  plumer,  Smitbi  of  New«-York,  Smhh,of 
Ohio,  Smith,  of  Vermont,  Tmcy,  White-— 15. 

The  President  rose  and  said,  on -the  ^r^r  Article 
sixteen  gentlemen  have  pronounced  guilty,  and  eighteen 
not  guilty ;  on  the  second  Article  ten  have  said  guilty, 
and  twenty  four  not  guilty;  on  the  third  Article  eigh- 
teen have  said  guilty,  and  sixteen  not  guilty  ;  on  the 
fourth  Article  eighteen  have  said  guilty,  and  sixteen  not 
guilty ;  on  tltc  Ji/ti  Article  there  is  an  unanimous  vote 
o^  not  guilty  ;  on  the  sixth  Article  four  have  said  guil- 
ty, and  thirty  not  guilty;  on  the  seventh  Article,  ten  have 
said  guilty,  and  twenty  four  not  guilty  ;  ahJ  on  the 
eighth  Article,  nineteen  have  said  guilty,  and  fifteen 
not  guilty. 

Hence  it  appears  that  there  is  not  a  constitutional 
majority  of  votes  finding  Samuel  Chase,  Esquire,  gail. 
ty,  on  any  one  Article.  It,  therefore,  becomes  my 
duty  to  declare  that  Samuel  Chase,  Esquire,  stands  ac* 

guitted  of  all  the  Articles  exhibited  by  the  House  of 
Lcpresentatives  against  him. 

Whereupon, 
The  Court  adjourned  without  day. 
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The  following  it  a  table  of  the  Votes  given  on  ibc 
several  ARTICLED. 


Art, 

^ 

Art.uirt,  ]jirf.t^rt.^^ir£,  \ 

5f5r 

1 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

Mr.  Adams,  Mas. 

n.g. 

n.g. 

n.g. 

n.g. 

n.g. 

n-g. 

n.g. 

n.g» 

Mr.  Anderson,  Ten/ 

S- 

g* 

g* 

g* 

n.g. 

n.g. 

n.g. 

g- 

Mr.  Baldwin,  Georgia, 

s- 

n.g., 

g- 

n.g. 

n.g. 

n.g. 

n.g;. 

g- 

Mr.  Bayard,  Delaware, 

n.g. 

n.g. 

n.g. 

n.t. 

n.g.> 

n.g. 

n.g. 

n.g. 

Mr.  Bradley,  Ver.nont, 

n.g. 

n.g. 

°g- 

n.g. 

n.g. 

n.g. 

n.g. 

n.g. 

Mr.  Breckenridge,  Ken. 

S* 

g- 

g- 

g- 

n.g. 

g. 

g- 

g- 

Mr.  Brown,  Kentucky, 

g- 

n.g. 

g- 

g* 

n-g- 

ttfg. 

n.g. 

K* 

Mr.  Cocke,  Tennessee, 

g- 

g. 

g. 

g- 

n.g. 

g. 

g- 

(• 

Mr.  Condlt,  N.  Jersey, 

g. 

S- 

g. 

g* 

n.g. 

n.g. 

n.g. 

g* 

jMr.  Dayton,  N.  Jersey, 

n.g. 

n.g. 

n.g. 

n.g. 

n.g 

n.g. 

n.g. 

n.f. 

Mr.  Kllery,  R.  Island, 

g- 

g. 

g. 

g- 

n.g. 

n.g. 

n.g. 

g- 

Mr.  Franklin,  N.C. 

g- 

n.g. 

g- 

g- 

n.g. 

n.g. 

g- 

8- 

Mr.  Gaillard,  S.  C. 

n.g. 

n.g. 

n.g. 

n.g. 

n.g. 

n.g. 

n.g 

n.^. 

Mr.  Giles,  Virginia, 

n.g. 

g. 

S- 

g- 

n.g. 

n.g- 

n.g. 

g- 

Mr.  HiUhouse,  Con. 

n.g. 

n.g. 

n.g. 

n.g. 

n.g. 

n.g. 

n.j;. 

ii.f. 

Mr.  HowlanJ,  H.  1. 

g. 

g-  ' 

g. 

g- 

n.g. 

g. 

s. 

8* 

Mr.  Jackson,  Georgia, 

n.g. 

n.g. 

g* 

g- 

n.g. 

».  g. 

g-  ■ 

8* 

Mr.  Logan,  Pc.in. 

g. 

n.g. 

g- 

g* 

n.g. 

n.g. 

n,s. 

8- 

^Ir.  Maclay,  Penn. 

g* 

g- 

g- 

S- 

n.g. 

g. 

g- 

8- 

Mr.  Mitchill,  N.  Y. 

n.g. 

n.g. 

n.g. 

Ji.g. 

n.g. 

n.g. 

n.g. 

a.g« 

Mr.  Moore,  Vir. 

g. 

g. 

g* 

g. 

n.g. 

n.g. 

n.s. 

8« 

Mr.  OlcoV,  N.  H. 

n.g. 

n.g. 

n.g. 

n.g. 

n.g. 

n.g. 

n.g. 

n.j. 

Mr-  Pickering,  Mis. 

n.g. 

n.g. 

n.g. 

n.g. 

n.g. 

n.g. 

n.g. 

n.j. 

xMr.  Plainer,  N.  H. 

n.g. 

n.g. 

n.g. 

n.g. 

n-g- 

n.  g. 

n.g. 

n.g. 

Mr.  Israel  St .lith,  Verm. 

n.g. 

n.g. 

n.g. 

Ji.g. 

n.g. 

n.g. 

n.g. 

n.g. 

Mr.  J.  Smith,  N.Y. 

n.g. 

n.g. 

n.g. 

n.g. 

u.g. 

n.g. 

n.ii. 

n.g* 

Mr.  J.  Smith,  Ohio, 

n.g. 

n.g. 

n.g. 

n.g. 

n.g. 

n.g. 

"-S. 

n.g. 

Mr.  S.  Smith,  Maryland, 

n.g. 

n.g. 

g* 

g- 

n.g. 

n.g. 

S- 

6* 

Mr.  Stone,  N.C. 

g- 

n.g. 

n.g. 

g- 

n.g. 

n.g. 

s- 

g* 

Mr.  Sampler,  S.  C. 

g- 

g- 

g* 

g* 

n.g. 

n.g. 

g- 

g* 

Mr.  Tracy,  Con  nee. 

ng 

n.g. 

n.g. 

n.g. 

n.g. 

n.g. 

n.ir. 

u.g« 

Mr.  White,  Delaware, 

n.g. 

n.g. 

n.g. 

n.g. 

n.g. 

n.g. 

n.g. 

n.  g« 

Mr.  VVorchington,  Ohio, 

g* 

n.g. 

g* 

g- 

n.g. 

U.^f. 

n.g. 

g- 

Mr.  Wright,  Maryl. 

g- 

n.g. 

g- 

g. 

u.g. 

n.g. 

s. 

:  g- 

Guilty—. 

16 

10 

18 
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34 

4 

10* 

19^ 

Not  Guilty— 

18 

24 

16  1  16 

SO 

24 

15 
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APPENDIX. 

CHARGE  of  Judge  Chase,  being  Exhibit  No.  til, 
referred  to  in  bis  ansvfer. 

GetaltmeHofihe  Jury ! 

JOHN  FRIES,  the  prifoner  at  the  bar,  (lands  indiaed 
for  the  icrime  of  treason^  of  levying  war  againft  the  United  Sutes^ 
contrary  to  the  conftitation. 

By  the  conftitutibn  of  the  United  States,  art«  3,  kdt.  j,  it  itf 
declared,  «  That  treafon  againft  the  United  States  fliall  confift 
iBnly  in  levying  ^atzjgkinSi  them,  or  in  adhering  to  their  emmieSf 
giving  them  aid  and  comfort.'' 

By  the  fame  fedion  it  is  further  declared,  '<  That  no  perfon 
fliall  be  conviBed  of  treafon,  uniefs  on  the  tcftimony  of  two  wit- 
sicfies  to  the  same  overt  oB^  or  on  confeifion  in  open  court ;''  and! 
that  •<  the  Congrefs  {hall  have  power  to  declare  the  puniihment  of 
treafon." 

Too  much  praife  cannot  be  given  to  this  constitutional  definition  of 
treafon,  and  the  requiring  fuch  full  proof  for  convi£tion ;  and  dej 
daring  that  no  attainder  of  treason  ihall  work  corruption  of  blood 
ot  forfeiture,  except  during  the  life  of  the  perfon  attainted. 

This  constitutional  dt^nitxon  of  treafon  is  a  definition  of  law. 
Every  propofition  in  any  ftatute  [whether  more  or  lefs  6iftin£l — 
whether  eafy  or  difficult  to  comprehend]  is  always  a  queftioa 
of  law.  What  is  the  true  meaning  or  true  import  of  any  ft^tute^ 
and  whether  the  cafe  ftated  comes  within  it,  is  a  queftion  of  latif 
and  not  of  iz&..  The  queftion  in  an  indi£tment  for  levying  war 
againft  [or  adhering  to  the  enemies  of]  the  United  States,  is 
**  whether  the  fadis  ftated  do  or  do  not  amount  to  levying  war'* 
within  the  contemplation  and  conftru£bion  of  the  conftitution  ? 

It  is  the  duty  of  the  court  in  this  cafe,  and  in  all  criminal  c^fcs, 
to  ftate  to  the  jury  their  opinion  of  the  law  arifing  on  the  fa^s  ; 
but  the  jury  are  to  decide  on  the  prefent  and  in  all  criminal  cafes, 
htb  the  law  and  the  faBs^  on  their  con&deration  of  the  whole* 
cafe. 
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It  is  the  Opinion  of  the  court  that  any  infurre^iion  or  rifing  of 
any  body  of  people,  within  the  United  States,  to  attain  or  cflctfl, 
by  force  or  violence,  any  objeS  of  ^  p^eat  public  nature  or  of  public 
And  general  (^  national)  concern^  is  a  levying  of  war  againft  the 
United  States,  within  the  contemplation  and  conftru£tioD  of  the 
tonstituiiM, 

On  this  general  poGtion  th;  court  are  of  opinion,  that  any 
fuch  infurredlion  or  ri(ing  to  re(i(t,  or  to  prevent  by  firce  or  v»- 
hnce^  the  execution  of  anj  ftatute  of  the  United  States,  for  Jevj- 
ing  or  collefting  taxes,  duties,  impofts  or  excifes ;  or  for  calling 
forth  the  militia  to  execute  the  laws  of  the  Union,  or  for  any 
other  objcd  of  a  general  nature  or  national  concern,  under  any 
pretence,  as  tbac  the  ftatute  was  unjuft,  burthenfome,  oppreffire 
Or  unconftitutional,  is  a  levying  war  againft  the  United  StateSj 
within  the  contemplation   and  conftrudion  of  the  comtkutimu 

The  reafon  for  this  opinion  is,  that  an  infurredion  to  rcfift  or 
prevent  by  firce  the  execution  of  anj  statute  of  the  United  States^ 
has  a  dire3  tendency  to  diflblve  all  the  bonds  of  fociety  j  to  deftrojr 
all  order  and  all  laws  ;  and  alfo  all  fccurity  for  the  lives,  iibemcs 
and  property  of  the  citizens  of  the  United  States. 

The  court  are  of  opinion  that  militiu-y  weapons  \2%  guns  and 
f words  mentioned  in  the  indictment]  are  not  necclTary  to  make 
facli  insurreilion  or  rising  amount  to  levying  war  s  becaufe  numbers 
fupply  the  want  of  military  weapons  ;  and  pther  instruments  mar 
cfFeft  the  intended  mifchief.  The  legal  guilt  ^levying  ^par  may 
be  incurred  without  the  ufe  of  military  weapons  or  military 
,    array. 

The  court  are  of  opinion  that  the  affembling  bodies  of  men, 
armed  and  arrayed  in  a  warlike  manner  for  purpofes  only  of  a/W- 
vate  nature,  is  not  treason ;  although  the  judges  or  other  peace  of- 
ficers iliould  be  infulted  or  reiifted,  or  even  great  outrages  com- 
mitted to  the  perfons  or  property  of  our  citizens. 

The  true  criterion  to  determine  whether  ails  committed  arc  /rw- 
son.  or  a  lefs  oH^en«e  [as  a  riot]  is  the  quo  animo  or  the  intention  with 
which  the  people  did  afirmble.  When  the  intention  is  universal  or 
general^  as  to  effeft  fome  objeft  of  2l  general  public  nature^  it  will  be 
treason^  an4  cannot  be  confidered,  conftrued  or  reduced  to  a  riot* 
The  commiHlon  of  any  number  of  Jeloniesy  riots  or  other  mt<;de- 
meanors,  cannot  alter  their  nature  .o  as  to  make  ^^m  amount  to 
treason  ;  and  on  the  ether  hand,  if  the  intention  and  etBs  combined 
amount  to  treason^  they  cannot  be  funk  down  io  sl  felony  or  riot. 
The  intention  with  which  any  a£ts  fas  feJonies,  the  dcftnidiion  of 
property,  or  th«  like]  are  done,  will  iliew  to.  what  doss  of  crimes  \1k 
Cafe  belongs. 

Th«  court  are  of  opinion  that  if  a  body  of  people  confpire  aod 
meditate  an  infurreclion  to   resist  or  oppose  ike  execution  of  any  sta» 
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fute  of  the  Untied  SMes  by  force j  that  they  arc  enly  guilt j  of  a  high 
misdemeamry  but  if  they  proceed  to  carry  such  intention  i  to  execution 
hy  force^  that  they  arc  guilty  of  the  treason  of  levying  'war  i  and  the 
quantum  of  the  force  employed  ntither  leflcns  nor  increafes  the 
crime,  whether  by  one  hundred  or  one  thoufand  perfons^  is  whoU 
ly  immateriaL 

Xke  court  are  of  opinion  that  a  combination  or'  conspiracy  to  levy 
nvar  againft  the  United  States  is  not  treason^  unlefs  combined  with 
an  attempt  to  carry  fuch  combinaaon  orconfpiracy  into  execution} 
feme  aHual  force  or  violence  mud  be  ufe  I  in  purfuance  of  such  it'" 
fign  to  levy  war  ;  but  that  is  altogether  immaterial  whether  the 
force  ufed  is  fufficient  to  effe£fcuate  the  obje£l  ;  any  force  conned- 
ed  'with  the  intention^  will  conftitute  the  crime  of  levying  war. 

This  opinion  of  the  court  is  founded  on- the  famd  prmciples» 
and  is  in  fubftancci  the  fame  as  the  opinion  of  the  circuit  courts 
for  this  diftridi,  in  the  trials,  in  April  1795)  of  Vigol  and  Mit- 
chell, who  were  both  found  guilty  by  the  jury,  and  afterwards 
pardoned  by  the  late  Prefident. 

At  the  circuit  court  for  the  diftrift  [April  term,  1799]  on  the 
trial  of  the  prifoner  at  the  bar,  judge  Iredell  delivered  the  sarm 
opinion  ;  and  Fries  was  convi6led  by  the  jury. 

To  fupport  the  prefent  indi6^ment  againft  the  prifoner  at  the 
bar,  two  izOts  muft  be  proved  to  your  fatisfafiion.  Firil,  That 
fome  time  before  the  finding  of  the  indi£tment|  there  was  an  in« 
furreftion  [or  rifing]  of  a  body  of  people  in  the  county  of  North- 
ampton,  in  this  (late,  with  intent  to  oppofe  and  prevent,  by  means 
of  intimidation  and  violence^  the  execution  of  a  law  of  the  Unit- 
ed States,  entitled  <  an  a£t  to  provide  for  the  valuation  of  lands 
and  dwelling  houfes,  and  the  enumeration  of  (laves  within  the 
United  States  $'  or  of  another  law  of  the  United  States,  entitled 
*  an  \.&.  to  lay  and  colled^  a  dired  tax  within  the  United  States,* 
and  that  fome  ads  of  violence  were  committed  by  fome  of  the 
people  foaflembled,  with  intent  to  oppofeand  prevent  by  means 
of  intimidation  and  violence,  the  execution  of  both  or  of  one  of 
the  faid  laws  of  Congrefs. 

In  the  coniideration  of  this  fad,  you  are.  to  conGder  and  deter* 
mine  with  what  intent  the  people  ail  jmbled  at  Bethlehem,  whether 
to  effed  by  force  a  public  or  a  private  meafure. 

The  intent  with  which  the  people  aflembled  at  Bcihlehem  ia 
Northampton,  is  a  neceffary  ingredient  to  the  i^^^  of  aflembling, 
and  to  be  proved  like  any  other  fad,  by  the  declaration  of  thofe 
who  aflembled,  or  by  ads  dene  by  them,  when  the  queftion  is, 
^  what  is  a  man's  intent  P  It  may  be  proved  by  a  number  of  con- 
ceded circumilances,  or  by  a  fingle  fad* 

If  from  a  careful  examination  o(  the  evidence,  you  Hiall  be 
f onvinced  that  the  r^i/objed  and  intent  of  the   people  aflembled 


Digitized  by 


Google 


._J 


Iv  APPENDIX. 

tt  BetUehem»  was  of  a^public  nature  [which  it  ceitainly  was  if 
they  affembled  with  intent  to  prevent  the  execution  of  both  €d  the 
abovemtntioned'laws  of  Congrefs,  or  either  of  them]  it  rouft  then 
be  proved  to  your  fatisfaflion  that  the  prifoner  at  the  bar  incited, 
encouraged,  promoted,  or  alfifted  in  the  infurre&ioii  or  rifxng  of 
the  people  at  Bethlehemi  and  the  terror  they  carried  with  them, 
with  intent  to  oppofe  and  prevent  by  means  of  intimidation  and 
Tiolence,  the  execution  of  both  the  abov. mentioned  laws  of  Coo- 
grefSf  or  either  of  them  \  and  that  some  force  was  ufed  by  somte  of 
the  people  aflembled  at  Bethlehem. 

In  the  confideration  of  this  h€t^  the  court  think  proper  to  af« 
lift  your  enquiry  by  giving  you  their  opinion. 

In  treafou  all  the  partidpes  criminis  are  principals ;  there  are  no 
accefllries  to  this  crime.     Every  a6i|  which  in  the  cafe  of  felony 
would  render  a  man  an  accessary^  will  in  tlie  cafe  of  treafon  make 
him  a  principal.    To  render  any  perfon  an  accomplice  and  princi* 
pal  in  felony,  he  mud  be  aiding  and  abetting  at  the  foB^  or  ready 
to  afford  affiftance  if  necessary.     If  a  perfon  be  prefent  at  a  fckmj 
aiding  and  aliifting,  he  is  a  principaL       It   is  adways  materiai  to 
confideri  whether  the  perfons  charged  are  of  the  fame  party ,  up- 
on the  fame  purfuit,  and  under  the  expectation  of  mutual  defence 
and  fupport.     All  perfons  ^r^/^/t^,  aiding,  aiSfting  or  abetting  any 
treafonable  a£k  are  principals.     All  perfpns  who   are  prefent  and 
countenancing,  and  are  ready  to  afford  afliftance    if  neceflary   to 
thofe  who  actually  commit  anv  treafonable  a£l,  are  alfo  principals* 
If  a  number  of  perfons  aficmble  and  fet  out  upon  a  common  de- 
Cgn»  as  to  refift  and  prevent  by  force  the  execution   of  any  law, 
and  fome  of  them  commit  aAs  of  violence  and  force,  with  intent 
to  oppofe  the  execution  of  any  law,  and  others  are  prefent   to  aid 
and  affift  if  neceffary,  they  are  all  principals.     If  any  man  joins 
and  a£^s  with  an  affembly  of  people,  his  intent  is  always  to  be  con* 
fidercd  and  adjudged  to  be  tlie  fame  as  their's  ;  and  the  law  in 
this  cafe  judgeth  of  the  intent  by  the  fad.     If  a  number  of  per- 
fons combine  or  confpire  to  ^ftcA  a  certain  purpofe,  as  to   oppofe 
by  force  the  execution  of  a  law,  any  a£k  of  violence  done  by  any 
one  of  them,  in  piirfuance  of  fuch  combination,  and  with  intent 
to  effed  fuch  objed,  is  in  confideration  of  law  the  a£t  of  all  who 
are  prefent,  when  fuch  a£l  of  violence  is  committed.     If  perfons 
co'leii  together  to  adl  for  one  and  the  fame  common  end,  any  a& 
done  by  any  one  of  them,  with  intent  to  effectuate  fuch  common 
end»  is  a  iaik  that  may  be    given  in  evidence  againft /i//of  them; 
the  a£l  of  each  i$  evidence  againft  all  concerned. 

I  (hall  not  detain  you  at  this  late  hour  to  recapitulate  the  fads — 
you  have  taken  notes,  and  they  have  been  ftafed  with  accuracy 
and^reat  candor  by  Mr.  Attorney. 
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I  will  only  remark,  that  all  the  evidence  relative  to  tranfaAions 
before  the  afiembling  of  the  armed  force  at  Bethlehem,  are  only 
to  fatisfy  you  of  the  intent  with  which  ^ic  body  of  the  people  af- 
fembled  there.  If  either  of  three  overt  afts  [or  open  deeds]  Hat- 
ed in  the  mdiftment,  are  proved  to  your  fatisfa£lioR,  the  court 
are  of  opinion  that  is  fufRcient  to  maintain  the  indi£lment,  for 
the  court  are  of  opinion  that  every  overt  a£):  is  treafonable« 

As  to  accomplices,  they  are  legal  witnefles,  and  entitled  to  cre- 
dit unlefs  deftroyed  by  teftimony  in  court. 

If,  upon  confideration  of  the  whole  matter,  flaw  as  well  as 
Jh^J  you  are  mt  fully  fatisfied  without  any  doubt  that  the  prifon- 
er  is  guilty  of  the  treafon  charged  in  the  indiftment,  you  will  find 
him  not  guilty ;  but  if,  upon  the  confideration  of  the  whoitt 
matter,  (iavf  as  well  as  fafi)  you  are  convinced  that  the  prifoner 
js  guilty  of  the  treafon  charged  in  the  indidment,  you  will  find 
him  guilty. 

EXHIBIT  1^0.  Fill,  referred  to  in  Judge  Chase's 

answer. 

COPTcf  the  conclusion  of  a  charge  delivered  and  read  from  the  origin 
nal  manuscript^  at  a  circuit  court  of  the  United  States^  holden  in  the 
city  rf  Baltimore^  on  Monday  the  second  day  of  May^  1 803,  by 
Samuel  Choje,  one  of  the  Judges  of  the  supreme  court  of  the  United 
States. 

«'  BEFORE  you  retire,  Gentlemen,  to  your 
chamber  to  cohfider  fuch  matters  as  may  be  Drought  before 
you,  I  will  take  the  liberty  to  make  a  few  obfervations,  which  I 
nope  you  will  receive  as  flowing  only  from  my  regard  to  the  wel- 
fare and  prosperity  of  our  common  country. 

It  is  effcntially  neceflary  at  all  times,  but  more  particularly  at 
the  prefent,  that  the  public  mind  ihould  be  truly  informed  %  and 
that  our  citizens  fhould  entertain  correft  principles  of  govern- 
ment, and  fixed  ideas  of  their  focial  rights.  It  is  a  very  eafy  talk 
to  deceive  or  miflead  the  gr^t  body  of  the  people  by  propagating 
plaufible,  but  falfe  doftrines ;  for  the  bulk  of  mankind  are  govern- 
ed by  their  paflions  and  not  by  reafon. 

Falftiood  can  be  more  readily  difleminated  than  truth,  and  the 
latter  is  heard  with  reluetance  if  repu|g:nant  to  popular  prejudice. 
From  the  year  1776,  I  have  been  a  decided  and  avowed  advocate 
for  a  reprefentative  or  republican  form  of  government,  as  fincc 
^tlablifbed  by  our  {lane  and  national  conditutions*      It  is  my  fin* 
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cere  wilh  that  freemen  fliould  be  gwcrned  by  their  reprefentativfs^ 
fairly  and  freely  eleded  by  that  clafs  of  citizens  defcribcd  in  oar 
bill  of  rightSi  <  who  have  property  in,  a  common  intercft  witb, 
and  an  attachment  to,  t}ic  community. 

The  purpofes  of  civil  fodcty  are  bed  anfwcred  by  thofe  govern. 
ments,  where  the  public  fafety,  happinefs  and  profpcrity  are  bsft 
fecured ;  whatever  may  be  the  conititution  and  form  of  govern- 
ment ;  but  the  hidory  of  mankind  (in  ancient  and  modem  times] 
informs  us  *  that  a  monarchy  may  be  free,  and  that  a  republic  mij 
be  a  tyranny .'  The  true  teft  of  liberty  is  in  the  pra£kical  enjoy- 
mem  of  proteftion  to  the  perfon  and  the  property  of  tlie  citizen, 
from  all  enquiry.  Where  the  fame  laws  govern  the  whole  fode- 
ty  without  any  di(lin£lion,  and  there  is  no  power  to  difpenfe  with 
the  execution  of  thtt  laws  *,  where  juftice  is  impartially  and  fpeed- 
ily  admini(ler:d|  and  the  pooreft  man  in  the  community  may  ob- 
tain redrefs  againft  the  moft  wealthy  and  powerful,  and  riches  af- 
ford no  prot(^£lion  to  violence,  and  where  the  perfon  and  proper- 
ty of  every  man  are  fecure  from  infult  and  injury  ;  in  that  coua<> 
try  the  people  are  free.  This  is  our  prefent  fituation. — Where  £aw 
is  uncertain,  partial  or  arbitrary  j  where  juftice  is  not  vrapartiaUy 
adminiftered  to  all  *,  where  property  is  insecure,  and  the  perfon  is 
liable  to  infult  and  vioience  without  redrefs  by  law,  the  people  are 
notjree^  whatever  may  be  their  form  of  government*  To  this  Ctu* 
4tion,  I  greatly  fear  we  are  faft  approaching  ! 

Touknow,  gentlemen,  that  our  ftate  and  national  inftitutions 
were  framed  to  fecure  to  every  member  of  the  fociety,  equal  liber- 
ty and  equal  rights',  but  the  late  alteration  of  the  federal  judiciary 
by  the  abolition  of  the  office  of  the  fixteen  circuit  judges,  and 
the  recent  change  in  our  ftate  conftitution  by  the  eftabUihing  of 
univerfal  fuftrage,  and  the  further  alteration  that  b  contemplated 
in  our  ftate  judiciary  [if  adopted]  will,  in  my  judgment;  take 
away  all  fecurity  for  property  and  perfonal  liberty.  Tlhe  indepen« 
dence  of  the  national  judiciary  is  already  ftvaken  tD  its  foundati- 
on, and  the  virtue  of  the  people  alone  can  rcftore  it.  The  inde- 
pendence of  the  judges  of  this  ftate  will  be  entirely  deftroyed,  if 
the  bill  for  the  abolition  of  the  two  fupreme  courts  (hould  be  ra- 
tified by  the  next  general  aflembly.  The  change  of  the  ftate  con, 
ftitution,  by  allowing  univerfal  fufirage,  will,  in  my  opinion, 
certainly  and  rapidly  deftioy  all  prote<^ion  to  property,  and  all  fe- 
curity to  perfonal  liberty  \  and  our  republican  conititution  will 
fink  into  a  mobocracy,  the  worft  of  all  poffible  govemracnts, 

I  can  only  lament  that  the  main  pillar  of  our  ftate  conftitution 
has  alr.ady  been  thrown  down  by  the  eftabliftiment  of  univerfsl 
fufFrage.  By  this  (liock  alone  the  whole  building  totters  to  its  bafe, 
and  will  crumbl  •  into  ruins  before  many  years  elapfc,  unlefs  it  be 
Tcilored  to  its  original  ftate*     If  tiie  indepcadency  of  your'  ftate 
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tUdges  which  your  bill  of  rights  wifely  declares  <  to  be  eflential  t9 
the  impartial  adminiftration  of  juftice  ;  and  the  great  security  to 
the  rights  and  liberties  of  the  people,*  (hall  be  taken  away  by^  the 
ratification  of  the  bill  paflcd  for  that  purpofe,  it  will  precipitate 
the  dcftruaion  of  your  whole  ftatc  conftitution  •,  and  diere  will 
be  nothing  left  in  it  worthy  the  care  or  fupport  of  freemen. 

I  cannot  but  remember  the"  great   and  patriotic  charafters  l^ 
-whom  your  Itate  conftitution  was  framed.     I  cannot  but  recollea 
that  attempts  were  then  made  in  iavor  of  univerfal  fufFrage  •,  and 
to  render  the  judges  dependant  upon  the  legiflature.     You  may 
believe  that  the  gentlemen  who  framed  your  conftitution,  poflef- 
fed  the  full  confidence  of  th*-  people  of  Maryland,  and  that  they 
were  efteeemed  for  their  talents  and-  patriotifm,  and  for  their  pub- 
lic and  private  virtues.     You  muft  have  heard  that  many  of  them 
held  the  higheft  civil  and  military  ftations,  and  that  they,  at  eve- 
ry ri£k  and  danger,  aflifted  to ,  obtain  and  eftablifh  your  indepen- 
dence.    Their   names    arc  enrolled  on  the  journals  of  the  firft 
Congrefs,  and  may  be  fcen  in  the  proceedings  of  the  convention 
that  framed  our  form  of  government.     With  great  concern  I  db- 
ferve,  that  the  fons  of  fome   of  thefe  charafters  have  united  to 
pull  down  the  beautiful  fabric  of  wifdom  and    republicanifm  that  ^ 
their  fathers  erefted  ! 

The  declarations  refpe^ing  the  natural  rights  of  man,  which 
originated  from  the  claim  of  the  Britifli  parliament  to  make  laws 
to  bind  America  in  all  cafes  whatfocver ;  the  publications  fmcc 
that  period,  of  vifionary  and  theoretical  writers,  affcrting  that 
men  in  a  ftate  of  fociety,  are  entitled  to  excrcife  rights  which 
they  pofTcfled  in  a  ftate  of  nature ;  and  the  modern  doctrines  by 
our  late  reformers,  that  all  men  in  a  ftate  of  fociety,  are  entitled 
to  enjoy  equal  liberty  and  equal  rights,  have  brought  this  mighty 
mifchief  upon  us  ;  and  I  fear  that  it  will  rapidly  progrefs,  until 
peace  and  order,  freedom  and  property  (hall  be  deftroyed.  Our 
people  are  taught  as  a  political  creed,  that  men  living  under  an 
cftabliQied  government,  are  neverthelefs  entitled  to  exercife  cer- 
tain rights  which  they  poffefled  irf  a  ftats  of  nature  •,  and  alfo, 
that  every  member  of  tnis  government  is  entitled  to  enjoy  an 
equality  of  liberty  and  rights. 

I  have  longfince  fubfcribed  to  the  opinion,  that  there  could  be 
no  rights  of  man  in  a  ftate  of  nature,  previous  to  the  inftitution 
of  fociety  ;  and  that  liberty  properly  fpeaking.  could  not  cxift  in 
a  ftate  of  nature,  I  do  not  believe  that  any  number  of  men  ever 
cxifted  together  in  a  ftate  of  nature,  without  fome  head,  leader 
or  diief,  whofe  advice  they  followed,  and  whofe  precepts  they 
obeyed.  I  really  confider  a  ftate  of  nature  as  a  creature  of 
th^  imagination  only,  although  great  names  give  a  fandlion  to  a 
contrary  opinion.     The  great  object  for  which  men   eftablifh  any 
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form  of  gD?etiiment|  is  to  obtain  fccurity  to  their  peribfis  ac/ 
property  from  violence,  deftroy  the  fecurity  to  either  and  'yon  rear 
up  fociety  by  the  roots.     It  appears  to  me  that    the  inftitution  of 
government  is  really  no  facrifice  made,  as  fome  ^rriters  oontenJ, 
to  natural  liberty,  for  I  think  that    previous  to  the  formation  cf 
fome  fpecles  of  government,  a  ftate  of  liberty  could  not  cxift. 
It  feems  to  me  that  perfonal  liberty  and  rights  colu  only  be  acquired 
by  becoming  a  member  of  a  community,  which  gives  the  protec- 
tion of  the  whole  to  every  individual.    Without    this  prote£licn 
it  would,  in  my  opinion,  be  impra^icable  to  enjoy  perfonal  libcT' 
ty  or  rights*     From  hence  I  conclude  that  liberty  and  rights*   (and 
alfo  property)  muft  fpring  out  of  civil  fociety,  and    mud  be  for- 
ever fubjeft  to  tlie    modification  of  particular  governments.       I 
hold  the  podtion  clear  and  fafe,  that  all  the  rights  of  man  can  be 
derived  only  from  the  conventions  of  fociety,  and   may  with  pro^ 
priety  be  called  focial  rights.     I  cheerfully  fubfcribe  to  the  doc- 
trine of  equal  liberty  and  equal  rights,  if  properly  explained.     I 
underftand  by  equality  of  liberty  and  rights,  only  this,  that  eve- 
ry citizen,  without  rcfpe£^  to  property  or  ftation,  ihouid  cnyajzxk 
%qual  iliare  of  civil  liberty  ;  an  equal  prote^ion  6nnv  iShe  laws^ 
and  an  equal  fecurity  for  iiis  perfon  and  property.    Any  other  in- 
terpretation of  thefe  terms,  is  in  my  judgment,  deftruAive  of  al^ 
government  and  all  laws.     If  I  am  fubftantially  correal  in  thefe 
fentimeuts,  it  is   unneccflfary  to  make  any  application  of  them, 
and  1  will  only  aik  two  qaeftioiu.     Will  juftice  be  impartially  ad- 
miniftered  by  judges  dependant  on  the  legiilature  for  their  conti- 
nuance iti  office,  and  alfo  for  their  fupport  ?      Will  Uberty  or 
property  be  protected  or  fecured,  by  laws  made  by  reprefentatives 
chofcnbyelc£lors,  who  have  no  property  luj  a  common  iatereft 
with,  or  attachment  to  the  commuuity  ? 

True  copy, 

THOMAS  CHASE. 

January  jift,  1805. 
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